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Before HANSEN and HEANEY, Circuit Judges, and MILLS,* District Judge.

HANSEN, Circuit Judge.

When Herider Farms, Inc. (Herider), awholly-owned subsidiary of Campbell
Soup Company (Campbell), decided toterminateitspoultry production contractswith
the above-named appellant farmers (Growers), the Growers brought suit alleging
breach of contract, fraudulent inducement and misrepresentation, breach of the
covenant of good faith and fair dealing, violation of Minnesota Statute section 17.92,
and various other claims. The district court? granted summary judgment in favor of
Herider on all of the claims except for the Growers' breach of contract and section
17.92 claims. As to those remaining claims, the district court's evidentiary rulings
limited the scope of damages availableto the Growers. Thedistrict court also denied
Herider's clam for attorneys' fees. Stipulated final judgments reserving appellate
rightswere entered, and both sides appeal challenging various aspects of the district
court'srulings. We affirm.

|. Background

Beginning in 1987 and continuing until the mid-1990s, several Growers in
southwest Minnesota and northwest 1owa entered into broiler chicken production
contracts with Herider. The arrangement called for the Growersto construct, equip,
and operate poultry barns in return for Herider's agreement to regularly place
newborn chicks with the Growers. An average barn cost roughly $250,000 to
construct and had a 40,000 chick capacity with an approximate 60-day turnaround
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time for feeding the chicks to processing weight. Each Grower signed a written
Growing Agreement and an accompanying Poultry House Financing Addendum, the
interpretation of which arein dispute. OnMay 19, 1997, Herider sent aletter to each
of its Growersinforming them that Campbell would be shutting down its processing
plant in Worthington, Minnesota and that Herider would cease placing flocks of
chickens with the Growers.

The Growers main argument isthat Herider breached the terms of the contract
by terminating the contracts without cause. The Growers base their wrongful
termination claimon allegationsthat Herider made several precontract oral promises,
namely that Herider was committed to placing chicks with the Growers during the
useful livesof the barns, that Herider would only terminate the Growing Agreements
"for cause," and that Herider promised certain profit projections which never came
to fruition. The Growers claim they entered into the now-disputed written contracts
based onthesealleged promises. Addendato the contracts provided that the Growers
were entitled to "the reasonable cost of financing construction of a poultry house,"
according to an attached schedule, in the event that Herider elected to terminate the
placement of flocks with Growers prior to the placement of 35 flocks (for contracts
entered into prior to 1989) or of 40 flocks (for contracts entered into thereafter).
(Appellees Supp. App. at 52.) We refer to such a termination elsewhere in this
opinion as a " premature termination."”

Thedistrict court, ruling on motionsinlimine, prohibited parol evidenceof any
precontract oral promises made by Herider because it found that neither the main
contracts nor the accompanying addenda were ambiguous as to Herider's right to
terminate the contract without cause at any time, provided no flocks were present or
scheduled to be present in the barns. The district court, therefore, dismissed the
Growers misrepresentation, fraudul ent inducement, and rescission claimsby holding,
as a matter of law, that the Growers' reliance on the aleged oral promises was
unreasonable because any such reliance was completely contradictory to the



termination-at-any-time provisions of the written contracts. The district court then
granted summary judgment infavor of Herider on the Growers wrongful termination
claims, finding that Herider had the contractual right to terminate the contracts
without cause. Thedistrict court next denied Herider'smotion for summary judgment
on the Growers' breach of contract claimsfor failure to meet its payment obligations
under the contract in the event of premature termination and, because the schedules
which were to be attached to the addenda never existed, allowed parol evidence for
the purpose of determining the meaning of the ambiguous term "reasonable cost of
financing the construction of a poultry house." (Appellees Supp. App. at 52.) The
district court then dismissed the Growers' breach of implied covenant of good faith
and fair dealing claims on the grounds that termination was allowed under the
contract, and therefore, any implied covenant was extinguished upon the permitted
termination. Finally, thedistrict court denied Herider'smotion for summary judgment
on the Growers' statutory claims under section 17.92. Both sides appeal the district
court's summary judgment rulings, and as for damages, Herider seeks its attorneys
feesfor defending against the Growers suit, whilethe Growers argue that the district
court erredinlimiting their evidence of contract, future profit, and statutory damages.

[l. Analysis

We review de novo a district court's decision to grant summary judgment,
viewing the facts in the light most favorable to the nonmoving party, but we review
for abuse of discretion atrial court's determination that a claimisripe for summary
judgment. Inre TMJImplants Prods. Liab. Litig., 113 F.3d 1484, 1489, 1492 (8th
Cir. 1997). A court generally does not abuse its discretion by granting summary
judgment on the record before it if the party opposing summary judgment seeks
neither a continuance nor further discovery. 1d. at 1490. Neither party requested
additional discovery and neither party sought a continuance and, therefore, we find
no abuse of discretion by the district court in proceeding to rule on the motions for




summary judgment. We now proceed to address the merits of the various challenges
to the district court's decisions raised by the Growers and Herider.

Breach of Contract

The Growers argue that Herider breached its contract with the Growers by
terminating the contracts without cause. Herider admits that the contracts were not
terminated due to any failure on the Growers part to perform adequately under the
contracts, but argues that it had the right to terminate the placements of flocks with
the Growers at any time and for any reason. Thedistrict court found that the written
contract expressly and unambiguously gave to Herider the right to terminate flock
placements at any time and for any reason, so long as no flocks were presently on the
Growers farmor scheduled to be placed onthefarm. Thedistrict court also held that
the contract granted to the Growerstheright to be reimbursed for the reasonabl e costs
of financing the construction of the poultry buildings if Herder terminated the
placement of flocks prior to the placement of 35 or 40 flocks.?

The Growing Agreements contain the following relevant language:

D. 2. Future Flocks: Termination: Fee Changes. That this Agreement
shall apply to any flocks that may be placed on GROWER'S premises
from time to time aa HERIDER'S election. . . . In addition to
GROWER'Sright toterminate under the preceding sentence, either party
may elect to terminate this Agreement by written notice received by the

*Oncethe Growersfiled the present lawsuit, Herider refused to make payments
for the reasonable cost of financing the construction of the poultry houses on the
ground that the Growers' filing of the lawsuit was a material breach of the contract
on the part of the Growers. The district court held that the Growers did not breach
the contract by filing the lawsuit--aruling Herider does not directly challengeinthis
appeal--and therefore properly found Herider to be in breach of its contractual
obligation to reimburse the Growers for their costs of financing the construction of
the poultry houses.



other party at any time that no flock is placed or scheduled to be placed
with GROWER.

D. 3. Default: Remedies. That inthe event any of thefollowing occurs:
(i) GROWER for any reason removes or attempts to remove from
GROWER'S premises any of HERIDER'S birds, feed, medicines, or
other supplies; or (ii)) GROWER in any manner encumbers, sells, or
assigns any of HERIDER'S birds, feed, medicines, or other supplies, or
attempts or permits the same; or (iii) HERIDER determines that
GROWER is not following the HERIDER Management Guide or is
otherwise improperly or neglectfully feeding, watering, or otherwise
caring for said birds; thenin any such event HERIDER may at itsoption

immediately terminate this Agreement . . . . Upon termination of this
Agreement for breach asprovided herein, GROWER will not beentitled
to any fee.

(Clifford Crowell Growing Agreement, Appellees Supp. App. a 49 (emphasis
added).) The contractual right contained in D.2. to terminate at any time thereis no
flock in the barn is restated with even more clarity in the Poultry House Financing
Addendum signed by each Grower.

GROWER acknowledges that HERIDER may terminate the placement
of flockswith GROWER at any time when no flock is currently placed
or scheduled to be placed, as provided in Section D, paragraph 2, of the
foregoing Agreement. HERIDER neverthelessagreesthat, if it electsto
terminate placements prior to having placed atotal of [35 or 40] flocks
withGROWER (at arateof approximately 5flocksper year), HERIDER
will continue to make payments to GROWER at 10-week intervals
under the attached Schedul e, which payments areintended to reimburse
GROWER for the reasonable cost of financing the construction of a
poultry house. GROWER acknowledges that GROWER will have no
other claim against HERIDER for damages of any kind as a result of
such permitted termination prior to the placement of the number of
flocks stated in the preceding sentence.



(Clifford Crowell Poultry House Financing Addendum, Appellees Supp. App. at 52
(emphasis added).)

Thus, under Section D.3. of the Growing Agreements, Herider has the right,
whileflocksareinthe Growers' barns, toimmediately terminatethe contractswithout
any penalty to Herider based on any breach by a Grower of the specified terms of the
contract. Under Section D.2. and the Financing Addendum, Herider hastheright to
terminate the contracts at any time and for any reason if no flocks are present in the
poultry buildings, subject only to the obligation of paying the reasonable costs of
financing the construction of the poultry houses if termination occurs prior to the
placement of either 35 or 40 flocks. Wetherefore find no error in the district court's
granting of summary judgment in favor of Herider for any damages beyond those
which may be due the Growers for the reasonabl e costs of financing construction of
the poultry houses.

Fraud, Misrepresentation, and Rescission

The Growers argue that the district court erred by failing to submit to a jury
their fraud, misrepresentation, and rescission claims, which were based on three
allegedly false precontract promises made by Herider. The district court found that
the alleged promises were completely contradicted by the terms of the written
contract, thereby rendering any reliance by the Growers on those promises
unreasonable. See Commercial Prop. Invs., Inc. v. Quality InnsInt'l, Inc., 938 F.2d
870, 876 (8th Cir. 1991) (interpreting Minnesota law as follows. "When a promise
isnot in plain contradiction of acontract, or if contradictory, when it isaccompanied
by misrepresentations of other material factsin addition to the contradictory intent[,]
the question of reliance is for the trier of fact.") (citations omitted). Based on
Minnesota's parol evidence rules, the district court therefore prohibited the
introduction of any evidence of the aleged oral promises and granted summary
judgment in favor of Herider on the Growers clams. See Hruska v. Chandler




Assoc., Inc., 372 N.w.2d 709, 713 (Minn. 1985) ("parol evidence is ordinarily
Inadmissible to vary, contradict, or alter the written agreement").

We agree with the district court that any reliance by the Growers on the three
alleged oral promises made by Herider was unreasonable as a matter of law because
each of the alleged oral promises plainly contradicted the terms of the written
contract. We also note that besides contradicting the substance of the written
contract, the oral promisesalso plainly contradict Section D.7. of the contract, which
states that "this Agreement constitutes the entire agreement between the parties
relating to the subject matter hereof and no oral agreement shall alter or add to any
part thereof." (Clifford Crowell Growing Agreement, Appellees Supp. App. at 49.)

First, the alleged overriding oral promise to terminate the Growers only "for
cause" plainly contradicts the written contract provisions granting Herider the right
to terminate the placement of flocks essentially at any timewhen flocksarenot inthe
barns. Section D.3. does permit immediate termination only for cause and then
explicitly lists the grounds justifying such an immediate termination. Section D.2.,
however, does not place any limitations on Herider's right to terminate the contract
when there are not any flocks present in the barns. In order to accept the Growers
interpretation of thetermination provisionsof the contract, acourt or jury would have
to read into Section D.2. not only the words "for cause only" but would have to
determine the grounds constituting "cause." The Growers' proposed interpretation
would also lead to the odd result that Herider could immediately terminate a contract
for cause without incurring any obligation to pay the reasonable cost of financing the
construction when flocks were actually in the barns according to Section D.3., but
when no flockswereinthe barns, Herider could likewise only terminate the contracts
for cause and still would be subject to paying the reasonable cost of financing the
construction of the barn. We also do not agree with the Growers that the term
"permitted termination” in the financing addendumisambiguous. Weagreewith the
district court that "permitted termination” specifically refers to the between-flock



termination authorized in Section D.2. and as explained in the financing addendum,
which we have already held permits termination without cause. We therefore agree
with the district court that the clear language of the contract permits termination at
any time and for any reason, provided no flocks are in the Growers barns or
scheduled to be placed therein, and that any reliance on an alleged, oral, overriding,
for-cause-only termination promiseisunreasonabl e becauseit isplainly contradicted
by the written contracts. See Vint v. Nelson, 127 N.W.2d 177, 181 (Minn. 1964)
(affirming dismissal of fraudulent misrepresentation claim on grounds that oral
promise related to matters known to be covered in the written contract and oral
promise contradicted the written contract terms); Dorso Trailer Sales, Inc. v. Am.
Body and Trailer, Inc., 372 N.W.2d 412, 415 (Minn. Ct. App. 1985) (holding that a
contract with its only restriction on termination being a 90-day notice requirement,
and otherwise silent as to termination for cause or at will, is unambiguously
terminable at will under Minnesota law); cf. Cederstrand v. Lutheran Bhd., 117
N.W.2d 213, 221 (Minn. 1962) (explaining that a hiring contract for an indefinite
termisin reality terminable at will, and thus the contract may be terminated at any
time and for any reason).

Second, welikewisefind Herider'salleged promiseof along-term commitment
to continue placing flocks with the Growers beyond 35 or 40 flocks to be in plain
contradiction of the written contract provisions granting to Herider the expressright
to terminate the contracts prior to the placement of 35 or 40 flocks. We therefore
agree with the district court that any reliance by the Growers on thisalleged promise
would aso be unreasonable as a matter of law.

Finally, Herider's alleged revenue misrepresentations over the course of the
useful lives of the poultry buildings are not enough to defeat the district court's grant
of summary judgment in favor of Herider on the Growers misrepresentation, fraud,
and rescission claims. To begin with, any promise of acertain amount of profits per
year for the useful life of the buildings beyond thefirst seven or eight years (35to 40



flocks) plainly contradictsthe terminati on-at-any-time provisions of the contract and
thelimited nature (35 to 40 flocks) of the guarantee to reimburse the reasonabl e costs
of financing construction of the buildings. In addition, any revenue predictions for
the first seven or eight years of the contract are plainly contradicted by the fact that
each Grower signed a payment schedule specifying the price per pound it would be
paid for the finished chickens. That price, generally ranging from 4 to 4.2 cents per
pound, was known by the Growers at the time the contracts were signed. Thus, the
Growers were well aware of the likely revenues under the contract, and any other
alleged oral or written misrepresentations as to revenues are plainly contradicted by
the terms of the written contract.

The Growers are thus left with their claims of alleged misrepresentations of
expenses and lost profits for the first seven or eight years of the contracts. Neither
Is sufficient, however, to prevent summary judgment on the Growers fraud,
mi srepresentation, and rescission claims. Falsepromisesor projectionsof profitscan
be the basis of a fraud action, but only if they are false representations of a past or
present material fact. See Bergv. Xerxes-Southdale Office Bldg. Co., 290 N.W.2d
612, 615 (Minn. 1980); Davisv. Re-Trac Mfg. Corp., 149 N.W.2d 37, 39 (Minn.
1967). Otherwise, expected profits are irrelevant to misrepresentation claims
because expected profits are not recoverable damages in Minnesota for fraud. See
W.K.T. Distrib. Co. v. Sharp Elecs. Corp., 746 F.2d 1333, 1337 (8th Cir. 1984). In
their amended complaint, the Growers did not even allege that the written pro forma
statements, which contained variousfinancial projectionsfor raising broiler chickens
inthe poultry buildings, contained any specific misrepresentationsof apast or present
material fact. Thewritten pro formastatements appear to be nothing morethan future
profit projections which, in hindsight, appear to have underestimated the expenses
Growers actually incurred. In contrast, the cases cited by the Growers all involved
clear misrepresentations of past or present material facts. See Commercial Prop., 938
F.2d at 876 (false representations of historical and present hotel occupancy rates);
Berg, 290 N.W.2d at 615 (omission of present negative cash flow in the financial
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projections); Hollerman v. F.H. Peavey & Co., 130 N.W.2d 534, 538-39 (Minn.
1964) (fal se representations of no expected danger to chickensfrom disease whenin
fact there had been several serious outbreaks of disease prior to the signing of the
contracts, and false representations as to the number of chickens grown under
previous contracts which formed the basis of profit projections.) The Growers
attempt at remedying the lack of any material misrepresentation of a past or present
fact, by filing amotion to reconsider a ong with new evidence allegedly showing that
Herider knew that the borrowers mortgage loans could not be paid off in seven or
eight years, istoo little and too late. Given that the new evidence appears to come
from the public minutes of the City of Worthington's Finance Committee and not
from any of Herider's documents, and given that the document at most proves only
that Herdier believed that a ten-year, nine percent, fixed-rate building loan would
provide an appropriate rate of return to Growers and not that this type of financing
was the only way the Growers could ever make a profit under the terms of the
contract, we find no abuse of discretion by the district court in denying the Growers
motion for reconsideration. See Dubose v. Kely, 187 F.3d 999, 1002 (8th Cir.
1999) (treating motions under Local Rule 7.1(g) as motions under Fed. R. Civ. P.
59(e); Davidson & Schaaff, Inc. v. Liberty Nat'l Firelns. Co., 69 F.3d 868, 871 (8th
Cir. 1995) (setting forth abuse of discretion standard of review for adistrict court's
denial of amotion for reconsideration under Fed. R. Civ. P. 59(¢)).

Insum, we agreewith thedistrict court that most of Herider's alleged promises
are plainly contradicted by the written terms of the contracts, and the remaining
portionswhich arenot plainly contradicted by thewritten contract neverthel essdo not
sufficiently allege the necessary misrepresentation of a past or present material fact
to save the underlying claims of fraud, misrepresentation, and rescission from
dismissal at the summary judgment stage. Any reliance on the alleged promises by
the Growers is therefore unreasonabl e as a matter of law.
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Breach of Implied Covenant of Good Faith and Fair Dealing

Given our determination that the district court did not err in finding that
Herider had an unconditional right to terminate the contracts between flocks, and
given that there is no evidence suggesting that Herider made it impossible for the
Growers to perform the contract, the district court did not commit any error in
dismissing the Growers' breach of implied covenant of good faith and fair dealing
clam. SeeMichalski v. Bank of Am. Ariz., 66 F.3d 993, 997 (8th Cir. 1995) (holding
that "Minnesota law does not recognize a cause of action for breach of the implied
covenant of good faith and fair dealing separate from the underlying breach of
contract claim”) (citation omitted).

Cross-Appeal--Liability Under Minnesota Statute Section 17.92
Minnesota providesthefollowing statutory protection to farmersentering into
contracts for the production of agricultural commodities:

A contractor must not terminate or cancel a contract that requires a
producer of agricultural commodities to make a capital investment in
buildingsor equipment that cost $100,000 or more and haveauseful life
of five or more years until: (1) the producer has been given written
notice of the intention to terminate or cancel the contract at least 180
days before the effective date of the termination or cancellation. . .; and
(2) the producer has been reimbursed for damages incurred by an
investment in buildings or equipment that was made for the purpose of
meeting minimum requirements of the contract.

Minn. Stat. 8 17.92, subd. 1 (1990). Herider argues that the district court erred in
finding it liable for damages under section 17.92 because Herider claims it did not
terminate the contracts but rather rendered alternative performance under the
contracts, and any breach of its alternative performance obligations has been cured.
Thedistrict court held that Herider's actions of terminating placementsof chickswith
the Growers and ceasing its payments to the Growers for the reasonable costs of
financing construction amounted to termination of the contract within the meaning
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of the statute. The court denied Herider's motion for summary judgment against any
Grower that met the conditions of section 17.92 and whose contracts were entered
into after the effective date of the statute.

Wefind no error in thedistrict court'sdenial of summary judgment to Herider
on the Growers statutory claims. There is little doubt that Herider terminated its
contracts with the Growers. Once further placements of flocks were terminated, the
sole purpose of the contract could no longer be fulfilled. Thus, the termination of
further placements of flocks with the Growersis, by definition, atermination of the
broiler chicken production contract entered into by both parties. The payments for
the reasonabl e cost of financing construction of the poultry houses guaranteed under
the addendato the contract to the Growersin the event of apremature termination by
Herider (that is atermination occurring before 35 or 40 flocks had been placed) can
be properly seen asdamagesfor the premature termination and not, asHerider argues,
simply an alternative means of performing the purpose of the contract. Wealso reject
Herider'sclaim that Minnesota Rule 1572.0030, which providesthat termination and
cancellation under section 17.92 does not include the expiration of contracts,
precludes statutory liability for Herider in this case. While we have recognized that
Herider could terminate the contract any time there was not a flock in the barn, we
simply do not believe that the contracts in this case could "expire" prior to the
placement of 35 or 40 flocks. Herider's expiration versus termination argument may
have more merit asthe contracts continue beyond the 35 or 40 flocks, but we need not
decidethat issuefor purposesof reaching our decisioninthiscase. For thesereasons,
we affirm the district court's decision denying summary judgment to Herider on the
Growers statutory liability claims.

Damages
The Growers argue that the district court erred by unduly limiting their ability
to introduce evidence asto the meaning of "reasonabl e cost of financing construction
of a poultry house" and for the costs under section 17.92 for each Grower's
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Investment in buildingsand equi pment madefor the purpose of meeting the minimum
requirements of the contract, to which the district court correctly found the Growers
were entitled under the contract and statute. The district court limited the parol
evidence for determining the proper amounts of damages to the cost of the raw
materials and labor for constructing the buildings, the cost of equipment and land
required to make the buildings operational, and the corresponding interest rates, time
periods, and loan terms. It did not allow evidence of any operating expenses,
operating revenues, or lost profits. "Wereview adistrict court's decision to exclude
evidence for [an] abuse of discretion." Y annacopoulosv. Gen. Dynamics Corp., 75
F.3d 1298, 1301 (8th Cir. 1996).

We find no abuse of discretion by the district court with respect to its
evidentiary rulings on the Growers contract damage claims. The Growers correctly
argue that damages for the cost of financing construction of the poultry houses are
broader than simply damages for the costs of construction. In our view, the district
court's evidentiary rulings allowed them to show those broader damages to which
they may beentitled. The Growersargue, however, that they are entitled to damages
for the costs of financing both the construction and the operation of the poultry
houses. Thismight be areasonableinterpretation of acontract providing for payment
of damages for the reasonable cost of financing poultry houses. But the contract we
must interpret in this case specifically says that the Growers are entitled to the
reasonabl e cost of financing the construction of the poultry houses, and with theword
"construction” in the contract language, we cannot say that the district court abused
its discretion by precluding damagesincurred in the operation of the poultry houses,
including labor and operational expenses not covered by operational revenues. The
wording of this particular contract provides strong support for the district court's
ruling that contract damages (as opposed to fraud or misrepresentation damages) do
not include payment of all unrecouped costs incurred while performing the contract.
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For similar reasons, we find no abuse of discretion by the district court with
respect to its evidentiary rulings on the Growers statutory damage claims. Section
17.92 specifically coversonly the costsof investment in buildingsand equi pment and
makes no mention of any labor, management, or other operating expenses.

Cross-Appeal --Attorneys Fees
Herider argues that it is entitled to attorneys' fees as aresult of the Growers
breach of a promise not to sue. We respectfully disagree. Absent bad faith in
bringing alawsuit, attorneys' fees are not available under Minnesota law unless the
contract specifically permits them or a statute specifically authorizes them. See
Barr/Nelson, Inc. v. Tonta's, Inc., 336 N.W.2d 46, 53 (Minn. 1983). The contracts
at issue here do not provide for aremedy of attorneys feesin the event of a breach
of apromise not to sue, Herider points to no statute authorizing this type of remedy
in the event of a breach, and there is no evidence that the Growers lawsuit was
brought in bad faith. We further share the district court's legal doubt that the
language relied upon by Herider as a covenant not to sue is such an agreement.
Parties are free to bargain for the remedy of attorneys' fees, but Minnesota law
precludes acourt fromimplying that remedy into acontract. Wetherefore affirmthe

district court's decision denying attorneys' fees to Herider.

1. Conclusion

For theforegoing reasons, we affirmin all respectsthejudgment of the district
court.

A true copy.
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