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LAY, Circuit Judge.
|. BACKGROUND

Odis Ross sued his former employer, Douglas County, under Title VII of the
Civil Rights Act of 1964, aleging disparate treatment, retaliation, and hostile work
environment. The district court® entered judgment on the jury verdict awarding Ross
back pay and $100,000 for emotional damages. This appeal followed; we affirm.

The Honorable Thomas M. Shanahan, United States District Court Judge,
presiding.



Ross, a black male, worked at the Douglas County Correctiona Facility from
May 1990to April 1997 when heresigned. 1n 1995, Tim Dempsey wasretained asthe
administrator, and Larry Johnson, ablack male, was appointed Ross' supervisor. Soon
after the changein administration, Johnson began using racial epithetswhen addressing
Ross. He continued to addresshim as*nigger,” “black boy,” and occasionally referred
to hiswife, who iswhite, as“whitey.” Ross protested and asked that he be addressed
as Officer Ross. Rossfiled a grievance in September 1996. This did not resolve the
situation, and Johnson continued using racial slurs in addressing Ross.

While Ross was off work because of a work-related foot injury, he filed a
complaint with the Nebraska Equal Opportunity Commission (NEOC)? in December
1997. When he returned to work, he was assigned to a control room called the
“bubble.” Thiswas considered the most difficult assignment because it housed 108
inmates and did not alow any break for the officer in charge. Arthur Marr, an
Administrative Assistant for Inmate Services, testified that Ross was ordered to be
assigned to the “bubble’ permanently so that he would become upset and quit. Marr
testified that the assignment was made in retaliation for Ross' filing of his racia
discrimination complaint.

Because of hisfoot injury, when Ross returned to work in 1997, he wore special
shoes prescribed by hisphysician. The officer who made uniform inspectionstestified
he was directed to make certain that Ross had a doctor’ s excuse at each inspection.

A white female worker wore non-regulation shoes for medical reasons, and she was
not questioned.

?Severa of Ross' chargeswerefiled with the NEOC and the Equal Opportunity
Commission (EEOC). Werefer to these charges generally and make mention only of
the NEOC.
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Because of these events, on March 26, 1997, Rossfiled an amended chargewith
the NEOC alleging retaliation and disparate treatment. Just afew days after this new
filing, on March 31, 1997, Ross decided to resign, and submitted aletter of resignation
to William McPhillips, the Chief Warden of the facility, effective April 8, 1997. On
April 2, 1997, Ross decided he did not want to leave his job, and submitted aletter to
withdraw his resignation to a different supervisor. He received no response, so he
drafted asecond | etter and again sent copiesto hissuperiors. McPhillipstold Rossthat
Ross could not withdraw his resignation, but would have to re-apply. On April 8,
1997, Ross reported to work, and was informed that he was no longer on the schedule.

Marr protested to McPhillips that Ross should be allowed to withdraw his
resignation as other white officers had been allowed to do in the past. McPhillipstold
Marr that “Rosswasa‘black radical,” andif hewould allow himto comeback, all he's
goingtodoisstir up the black officers.” Accordingto Marr, McPhillips stated that the
reason Ross would not be alowed to return was because Ross had filed his
discrimination charge.

In January 1998, Ross amended his discrimination charge with the NEOC and
stated he had been forced to resign his position on April 8, 1997. Thereafter, the
present action was brought.

[I. DISCUSSION
A. Motionin Limine

Before trial, Douglas County filed a motion in l[imine to exclude any evidence
regarding Ross' attempt to withdraw hisresignation, arguing that Ross did not exhaust
hisadministrative remedieson thisissue. Thetria court denied these requests. When



such evidence was introduced at trial, Douglas County failed to object.®> While we
might face a different question had Douglas County objected at trial, we believe that
the trial court’s admission of this evidence was not so egregious as to be plain error.*

3The general rulein thiscircuit isthat amotion in limine does not preserve error
for appellate review. See Halev. Firestone Tire & Rubber Co., 756 F.2d 1322, 1333
(8th Cir. 1985). Douglas County believes that this court’ s decision in Sprynczynatyk
v. General Motors Corp., 771 F.2d 1112 (8th Cir. 1985), excusesitsfailure to object.

In Sprynczynatyk, admission of hypnotically induced evidence was challenged
by amotion in limine, but not objected to at trial. The Sprynczynatyk court departed
from the general rule that motions in limine do not preserve error for two reasons.
First, the Sprynczynatyk court held that an objection would have been in the nature of
a“formal exception” because “the district court made adefinitive pre-trial ruling” that
“was not made conditionally or with the suggestion that the matter would be
reconsidered.” Id. at 1118. Second, the court noted “when the district court denied the
motion in limine it implicitly denied GM’s alternative request that the plaintiffs be
required to establish before trial the reliability” of the hypnotically induced evidence.
Id. at 1119. Because of this, the Sprynczynatyk court believed “[t]here can be no
guestion” that theissue of the hypnotically induced testimony was* squarely beforethis
court and is not contingent upon the making of any objection during the trial.” 1d.

Neither of these facts are present here. First, unlike Sprynczynatyk, the tria

court repeatedly instructed counsel to formally object at trial to the admission of the
evidence in question. Second, unlike the reliability question in Sprynczynatyk, the
evidence in question would not be before this court absent preservation at trial by
Douglas County. Douglas County argues that we should forgive the lack of an
objection, because an objection would have been a mere formality: the tria court’s
legal ruling would not have been atered by different factual circumstance that
developed at trial. Were we to accept this argument, however, it would undermine the
generd rule in this circuit that motions in limine do not preserve appellate review.
Because Douglas County’s motion in limine did not preserve appellate review, we
review the introduction of such evidence for plain error.

“This court reviews evidence introduced at trial, but not objected to, under a
plain error standard. See Berry v. Battey, 666 F.2d 1183 (8th Cir. 1981). Plain error
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TitleVII includesamandatory exhaustion requirement whereby claimsmust first
be presented to the NEOC before a plaintiff can sue in Federal Court. See Williams
v. Little Rock, 21 F.3d 218, 222 (8th Cir. 1994). A plaintiff may seek relief “for any
discrimination that grows out of or islike or reasonably related to the substance of the
alegationsintheadministrative charge.” Stuart v. General Motors, 217 F.3d 621, 631
(8th Cir. 2000) (quotations omitted). Ross final petition to the NEOC incorporated
hispast petitions (including referencesto retaliation and disparate treatment claims) and
added that on April 8, 1997, hewasforced to resign hisposition. Given our plain error
standard of review and that we construe administrative claims liberally to further the
administrative purposes of Title VII, we believe Ross' termination was sufficiently
related to the additional chargesincluded inthe April 8, 1997 amendment to hisNEOC
complaint, and thus, the district court did not plainly err by alowing evidence relating
to Ross' termination.

B. Sufficiency of Evidence

Douglas County argues that there was insufficient evidence to support the jury
verdict on any of thethree charges of racia discrimination: disparate treatment, hostile
work environment, and retaliation. We disagree, and hold there is sufficient evidence
to support the jury’ s verdict on all charges.

1. Retaliation

In order to support a claim of retaliation, Ross must show (1) he filed a charge
of harassment; (2) subsequent adverse action by the employer; and (3) the adverse

isreserved for “the exceptional casewheretheerror hasserioudly affected thefairness,
integrity, or public reputation of judicial proceedings.” Id. at 1187 (quotations
omitted). Weholdtheintroduction of evidenceregarding Ross' terminationisnot plain
error.
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action was causally linked to the protected activity. See Scusav. Nestle U.S.A. Co.,
Inc., 181 F.3d 958, 968 (8th Cir. 1999).

Douglas County first argues that Ross' assignment to the “bubble” was not
sufficiently onerousto constituteretaliation: Rossdid not suffer any changein benefits
or salary, rather he was merely shifted to aposition hedidn’t like. Whileit istrue that
not every employment action that makes an employee unhappy is an adverse
employment action, see Coffman v. Tracker Marine, L.P., 141 F.3d 1241, 1247 (8th
Cir. 1998), Ross suffered more than a “mere inconvenience or an alteration of job
responsibilities. . . that cause[d] no materially significant disadvantage.” See Harlston
v. McDonnell Douglas Corp., 37 F.3d 379, 382 (8th Cir. 1994). Inretaliation for filing
the NEOC complaint, McPhillips assigned Ross full-time to the “bubble,” a position
Douglas County routinely rotated employeesthrough because of the stressful nature of
the duties; in fact, Ross was the only person who was ever assigned full-time to the
“bubble.” Further, McPhillips told Marr that Ross would not be allowed to re-apply
for hisposition in part because Ross filed the NEOC complaint. We believe either of
thesefacts, standing alone, constitutesthekind of “ materially significant disadvantage”
contemplated by our caselaw. |[d. Combined, these facts show a pattern of systematic
retaliation “taken in responseto [Ross ] filing the employment discrimination charge.”
See Kim v. Nash Finch Co., 123 F.3d 1046, 1060 (8th Cir. 1997).

2. Hostile Work Environment

For Rossto make a primafacie case of hostile work environment, he must show
(1) he belonged to a protected group; (2) he was subjected to unwelcome harassment;
(3) the harassment was based upon race; (4) the harassment affected aterm, condition,
or privilege of his employment; and (5) the employer knew or should have known of



the harassment and failed to take proper remedia action.> See Howard v. BurnsBros.,
Inc., 149 F.3d 835, 840 (8th Cir. 1998). Douglas County argues that Ross failed to
show (1) the harassment was based upon his race; and (2) the harassment affected a
term, condition, or privilege of his employment.

TitleVII of the Civil RightsAct of 1964 provides, inrelevant part, that “[i]t shall
be an unlawful employment practice for an employer . . . to discriminate against any
individual with respect to his compensation, terms, conditions, or privileges of
employment, because of suchindividua’srace.” See42 U.S.C. 82000e-2(a)(1). Ross
NEOC charge asserted that he was subjected to verbal racial harassment by Johnson’s
use of racial epithets. Douglas County argues that, as Johnson was a black male, he
could not have had the racial animus required to support a hostile work environment
clam. This argument, however, ignores the Supreme Court’s opinion in Oncale v.
Sundowner Offshore Services, Inc., 523 U.S. 75 (1998).

In Oncale, a male was subjected to repeated sex-related humiliating actions by
other maleswith whom heworked. The Supreme Court held that “nothing in Title VI
necessarily bars a claim of discrimination . . . merely because the plaintiff and the
defendant . . . are of thesame sex.” Id. at 79. See also Castanedav. Partida, 430 U.S.
482,499 (1977) (“ Because of the many facets of human motivation, it would be unwise
to presume as a matter of law that human beings of one definable group will not
discriminate against other members of their group.”) Given the Oncale decision, we
have no doubt that, as amatter of law, ablack male could discriminate against another
black male “because of such individual’srace.” Such comments were demeaning to

>Although this element is normally a part of a primafacie case for hostile work
environment, it is not an issue in the present case, as Ross alleges that most of the
harassment was at the hands of his supervisors. See Burlington Indus., Inc. v. Ellerth,
524 U.S. 742, 764-65 (1998) (holding employersarevicarioudy liablefor hostilework
environment harassment perpetrated by a supervisor).
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Ross. They could have been madeto please Johnson’ swhite superior or they may have
been intended to create a negative and distressing environment for Ross. However,
whatever the motive, we deem such conduct discriminatory.

The next question is whether a reasonable jury could have concluded that
Johnson’ s harassment was because of Ross' race. We believe that a reasonable jury
could have so concluded. Douglas County argues that it was uncontradicted on the
record that Johnson treated everyone the sameregardlessof race. Racial epithets such
as“nigger” or “black boy,” however, would not be used against awhite person -- such
use would make little sense.® The only reason that Johnson used such racial epithets
was because of Ross' race. We are well aware that Title VII should not turn into “a
generd civility code,” see Oncale, 523 U.S. at 80, but Johnson’s epithets go beyond
mereincivility: theonly reason Rosswascalled a“ nigger” was because hewasblack --
that Johnson was also black does not alter this.

Douglas County’ s second argument, that Johnson’ suse of racial epithetsdid not
affect aterm or condition of his employment, also fails. In order for harassment to be
severe enough to affect a condition of employment, the conduct must be severe “as it
would be viewed objectively by a reasonable person and as it was actually viewed
subjectively by the victim.” See Howard, 149 F.3d at 840. In Delph v. Dr. Pepper
Bottling Co., 130 F.3d 349 (1997), this circuit held that an employee who aleged a
stream of racial slurs directed toward him made a sufficient showing that he was
subjected to aracially hostileworkplace. Seeid. at 357. To escapetheforce of Delph,
Douglas County argues that Ross has not alleged a similar stream of racial insults.
Whileit istrue that Ross NEOC complaint alleged only afew specific incidences of
racial harassment, there was evidence at trial that Johnson constantly referred to Ross

®Indeed, given the racist attitude that permeated the prison, it is highly unlikely
that Johnson would have felt comfortable using corresponding racial epithets against
white employees.
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by aracial epithet. That Rosshasnot specifically alleged each individual incident does
not defeat hisclaim. See Waysv. City of Lincoln, 871 F.2d 750, 755 (8th Cir. 1989)
(upholding finding of racialy hostile work environment, despite only a few listed
incidents of racial durs, because the listed incidents were “simply examples of the
offensive racia incidents [plaintiff] has encountered during his career.”).

3. Disparate Treatment

Through the testimony of Marr, Ross introduced direct evidence of racially
disparate treatment against him on the part of McPhillips. Under the burden-shifting
test from Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), once plaintiff introduces
direct evidence of discrimination, the burden shifts to the employer to show, by a
preponderance of the evidence, “that it would have made the same decision evenif it
had not taken the plaintiff’ s[race] into account.” Id. at 258. Douglas County believes
that areasonablejury must have concluded that Rosswould not have beenrehired even
If his race had not been taken into account for two reasons. (1) Ross' abuse of sick
leave; and (2) Ross' position had already been filled. Both of these arguments,
however, fail.

In Radabaugh v. Zip Feed Mills, Inc., 997 F.2d 444 (8th Cir. 1993), this circuit
faced a sufficiency of the evidence challenge by an employer against a Price
Waterhouse verdict. In dismissing the claim, this court noted that the introduction of
“sufficient evidence to support ajury finding that . . . discrimination was a motivating
factor” in the decision to discharge was “the threshold requirement for a Price
Waterhouse instruction.” Id. at 450. Marr’s testimony that McPhillips told him that
Rosswould not be allowed to get hisjob back because Rosswasa“black radical” who
would stir up other black employees was clearly enough direct evidence to support a
Price Waterhouse instruction, and thus, to support the jury’s verdict. While a
reasonably jury could, perhaps, have accepted Douglas County excuses, this one did
not.
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For the above reasons, we believe that a reasonable jury could have found for
Ross on his disparate treatment, hostile work environment, and retaliation claims.

C. Damages

Ross was awarded back pay and $100,000 dollars for emotional distress and
mental anguish. Douglas County argues, relying on Delph, that Ross did not show
sufficient evidence of damages to support this amount. We disagree.

In Delph, this court reduced an award of $150,000 to $50,000, because the
emotional and physical damagesthe plaintiff suffered were“vague and ill-defined, and
are not characterized as especially intense.” See Delph, 130 F.3d at 358. After the
plaintiff in Delph left hisjob, however, he was able to get almost exactly the same job
at a different company. In contrast, Ross suffered not only emotional and physical
injury, but he was forced to take a lower-paying job, without health benefits for his
family. Hesuffered financial strain, including the repossession of two automobiles, and
asubstantial curtailment of his childrens' activities. Since Ross damage award was
$50,000 dollars less than the award in Delph to begin with, and he suffered greater
damages than did the plaintiff in Delph, we believe the award of damages was
reasonable.

We affirm the judgment of the district court.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCUIT.
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