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SCHERMER, Bankruptcy Judge

Wedey B. Huisnga, Trustee (“Trudeg’) gopeds the bankruptcy court order overruling the
Trudee' s objection to the exemption daimed by the Debtor Jon Kemmerer (“Debtor”) in a certain
individud retirement annuity. We have juridiction over this gpped from thefind order of the bankruptcy
court. See28U.SC. 8 158(b). For the reasons st forth below, we reverse.



ISSUE

Theissue on goped iswhether the Debtor’ sindividud retirement annuity isanindividud retirement
account within the scope of [owa Code Section 627.6(8)(f) which the Debtor canexempt from property
of his bankruptcy estate pursuant to 11 U.S.C. § 522(b)(2). We condude that the Debtor’ s individud
retirement annuity does not fal within the scope of 1owa Code Section 627.6(8)(f) and therefore cannot
be exempted from the Debtor’ s bankruptcy edtate.

BACKGROUND

The Debtor worked asan employeeof Midland PressCorporation (“Midland”) from 1992 through
1996. Whileemployed & Midland, the Debtor participated in aretirement plan a Midland which qudified
asareirement plan pursuant to 26 U.S.C. § 401(k) (the “Midland 401(k) Plan”). During the course of
his employment, the Debtor contributed $7,903.67 to the Midland 401(k) Plan and Midland contributed
$4,780.06 to the plan on the Delotor’s behdf. At the time the Debtor's employment with Midland
terminated in 1996, the Debtor had a vested baance in the Midland 401(k) Plan of $16,426.91.

On November 6, 1996, the Trustee and Adminigrator of the Midland 401(k) Plan issued acheck
inthe amount of $16,426.91 payable to “ Equitable of lowal TTEE/IRA fbo Jon A. Kemmerer,” which
amount was deposited into anewly established Equi-Sdect #1466982-OP Individud Retirement Annuity
acoount (the“ Equi-Sdect Account”). The Equi-Sdect Account isan individud retirement annuity and not
anindividud retirement account. The Debtor has not contributed any amountsto the Equi-Sdect Account
snce November 7, 1996. The Debtor has had unlimited access to the funds in the Equi-Sdlect Account
since November 7, 1996.

OnJdune 2, 1999, the Debtor and hiswife, Elane Marie Kemmerer, filed ajoint petition for relief
under Chepter 7 of the United States Bankruptcy Code. In hisschedulesfiled with the bankruptcy court,
the Debtor ligted hisinterest in the Equi-Sdect Account as persond property on Schedule B, under item
10 entitled “Annuities™ and daimed his interest in the Equi-Sdect Account as exempt under Section
627.6(8)(f) of the lowa Code on Schedule C.

1 The Debtor did not list the Equi-Sdect Account under item 11 of Schedule B entitled
“Interestsin IRA, ERISA, Keogh, or other penson or prafit sharing plans”
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On September 2, 1999, the Trugtee timely filed an objection to the Debtor’ s daimed exemption
inthe Equi-Sdect Acoount. The Debtor and the Trustee Stipulated that the Equi-Sdect Account hed a
vaue of $21,027.82 as of June 2, 1999. After a hearing, the bankruptcy court overruled the Trusteg' s
objection to the Debtor’ s daimed exemption in the Equi-Sdect Account

STANDARD OF REVIEW

Thefactsare not indispute. Wereview the bankruptcy court’ scondusionsof law denovo. Fed.
R. Bankr. P. 8013; Minnesota Department of Revenue v. United States, 184 F.3d 725, 727-28 (8th Cir.
1999); Eilbert v. Pdican (In re Eilbert), 162 F.3d 523, 525 (8th Cir. 1998); Waugh v. Internd Revenue
Savice (InreWaugh), 109 F.3d 489, 491 (8th Cir. 1997).

DISCUSS ON

Pursuant to Section 522(b) of the Bankruptcy Code, a debtor may exempt from property of the
estate either: (1) cartain property listed in Section 522(d) of the Bankruptcy Code, or (2) property which
is exempt under gpplicable nonHbankruptcy federd law and the sate and locd laws of the placewherethe
debtor has beendomidiled for thelongest portion of the 180 days preceding the bankruptcy filing. A Sate
may opt out of the exemptions enumerated in Section 522(d) of the Bankruptcy Code, in which case a
debtor whosedomidleisin such gateislimited to the exemptions gpplicable under non-bankruptcy federd
law and the laws of such gate and locdity. 11 U.S.C. 8 522(b)(1).

The Debtor’s domicileis lowawhich has opted out of the exemptions st forth in Section 522(d)
of the Bankruptcy Code. lowa Code § 627.10 (1998). Therefore, the only exemptions available to the
Debtor are those recognized by lowa and non-bankruptcy federd laws.

Section 627.6(8)(f) of the lowa Code permits adebtor who isaresdent of lowato hold exempt
from execution the fallowing:

f. Contributions and assets, induding the accumulated earnings and market incresses in
vaue, in any of the plans or contracts asfallows:



(1) Tranders from a retirement plan quaified under the Employee Retirement Income
Security Act of 1974 (ERISA), as codified a 29 U.S.C. 8 1001 et seg., to another
ERISA-qudified plan or to another pendon or retirement plan authorized under federd
law, as described in subparagraph (3).

(3) For amplified employeepenson plans, saf-employed pensonplans, Keogh plans(aso
known as H.R. 10 plans), individual retirement accounts, Roth individud retirement
accounts, savings incentive matched plans for employees, sdlary reduction smplified
employee pendon plans (o known as SARSEPS), and amilar plans for retirement
iInvesmentsauthorized in thefuture under federd law, the exemption for contributionsshdll
not excead, for each tax year of contributions, the actua amount of the contribution or two
thousand dollars, whichever isless. . ..

(Emphesisadded.) lowa Code 8 627.6(8)(f)(1) and (3) (Supp. 2000).

Theisue before this Court iswhether Section 627.6(8)(f) of the lowa Code permits the Debtor
to exempt the Equi-Sdect Account. We condude that it does not.

By its express terms, Section 627.6(8)(f) of the lowa Code permits the exemption of atrander
from an ERISA-qudified plan to another ERISA-qudified plan or to another penson or retirement plan
authorized under federa law, as described in subparagrgph (3). The Midland 401(k) Plan wasdearly an
ERISA-qudified plan. Indisouteiswhether or not the Equi-Sdect Acocount into which thefundsfromthe
Midand 401(k) Plan weretranderred is* another pengon or retirement plan authorized under federd law,
as described in subparagraph (3).” 1owa Code 8 627.6(8)(f)(1) (Supp. 2000).

Whereadaute slanguageisplain, the court’ ssolefunction isto enforce such language according
toitsterms. Hartford Underwriters Insurance Company v. Union Blanters Bank, N.A., 120 S.Ct. 1942,
1947 (2000). Exemption Satutes are condtrued liberdly in favor of the debtor; however, the purpose of
such condruction is to achieve the legidative intent as st forth in the Satutory language, not to extend the
provigons of the legidative grant. Eilbert v. Pelican (In re Eilbert), 162 F.3d 523, 526 (8th Cir. 1998)
(atinglowaMethodis Hosp. v. Long, 12 N.W.2d 171, 175 (lowa1943), Wertzv. Hde, 234 N.W. 534,
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535 (lowa 1931), Inre Wiley, 184 B.R. 759, 766 (N.D. lowa 1995), Mater of Knight, 75 B.R. 838,
839 (Bankr. SD. lowa1987)); Huebner v. Farmers State Bank,, 986 F. 2d 1222 (8th Cir. 1993); seeds0
lowa Rule of Appdlate Procedure 14(f) (“In condruing satutesthe court searchesfor thelegidativeintent
as shown by what the legidature sad, rather then whet it should or might have said.”).

Thelanguage of Section 627.6(8)(f) of thelowaCodeisdear. Itligsaswithinitspurview spedific
typesof pendonsand retirement funds authorized under federd law. 1t dso expresdy indudessmilar plans
for retirement invesments authorized in the future under federd law. It doesnot, however, indudesmilar
plans for retirement investments which were authorized under federd law at the time of its enactment.?
Individud retirement annuities were authorized under federd law a the time of the enactment of Section
627.6(8)(f) but are not listed therein and therefore are not subject to exemption under Section 627.6(8)(f).
Where the gatutory languageis dear, our inquiry need go no further.

Notwithganding the darity of the Satutory languege, the Debtor argues thet the term “individud
retirement account” in Section 627.6(8)(f) of the lowa Code indludes bath individud retirement accounts
authorized under Section 408(a) of the Internd Revenue Code and individud retirement annuities
authorized under Section 408(b) of the Internal Revenue Code. 26 U.S.C. 8408. The Debtor arguesthat
theterm“individud retirement account” isagenerd teemwhichindudesbothindividud retirement accounts
and individud retirement annuiities. For example, the Debtor pointsto Section 408 of the Internd Revenue
Code which is cgptioned “Individud retirement accounts’ yet pertains to both types of accounts. A
dautory cgption does not supersede the actud Satutory language, however. In enacting Section 408 of
the Internal Revenue Code, the United States Congress ssparaidy defined theterm “individud retirement
account” and the term*“individud retirement annuity.”  Congress nather usad the terms interchangeebly,
nor usad the term “individud retirement annuity” asa subset of “individud retirement acocounts”

Furthermore, throughout the lowa Code, the lowa legidature has separatdly identified individud
retirement acoounts authorized under Section 408(a) of the Internd Revenue Code and individud
retirement annuities authorized under Section 408(b) of the Internd Revenue Code. Seg, eg., lowaCode
897A.6B(1)(b)(2) and (2); lowaCode § 97B.53B(1)(b)(1) and (2); lowa Code § 411.6B(1)(b)(1) and
(2); lowaCode 8 508.36(6)(c)(2) and (7); lowaCode § 508.38(1); lowaCode § 602.9105(1)(b)(1) and

?Subsection (f) of lowa Code Section 627.6(8) was enacted in 1999. Individud retirement
annuities were authorized under federd law @ that time. See 26 U.S.C. § 408(b).
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(2). Thelowalegidaturethusdearly knew how to indude individud retirement annuities within the ambit
of agpedific provison. Thelack of areference to individud retirement annuitiesin Section 627.6(8)(f) is
therefore adear indication that such retirement invesment vehides do nat fdl within its ambit.

We acknowledge the severity of this result for the Debtor; however, the role of this court isto
enforce the gatutory language according to itsterms, not to expand the exemptions provided by the lowa
legidature. Hartford Underwriters Insurance Company v. Union Planters Bank, N.A., 120 S.Ct. 1942,
1947 (2000); Eilbert v. Pdican (In re Eilbert), 162 F.3d 523, 526 (8th Cir. 1998).

Inhis gpped, the Trudee dternatdy arguesthat if the Debtor’ sindividud retirement annuity fals
within the scope of 1owa Code Section 627.6(8)(f), the amount which issubject to exemptionislimited by
Section627.6(8)(f)(3) tother $2,000 (plusincreases), assuming thetrandfer into the Equi-Sd ect Account
congtituted asingle contribution, or to $2,000 (plusincreases) for each year during which contributionsto
the Midland 401(k) plan were made, assuming thetrandfer to the Equi-Sdect Account wasarollover and
not a“gngle contribution.”  We nead not address this issue because we have determined thet the Equi-
Sdect Account does not fal within the scope of 1owa Code Section 627.6(8)(f).

CONCLUSION

Asanlowaresdent, the Debtor’ sexemption optionsarelimited to those provided for by thelowa
legidature. The Debtor’ sindividua retirement annuity does not fal within the scope of 1owa Code Section
627.6(8)(f). The Debtor therefore cannot exempt his interest in the Equi-Sdect Account from property
of his bankruptcy edtate pursuant to 11 U.S.C. § 522(b)(2).

DREHER, Bankruptcy Judge, dissenting.

| dissgree. Themgority condudesthat the statutory language of lowaCode 8 627.6(8)(f) isclear.
Inmy view, reasonabdle minds could differ asto the meaning of the datute; and it is, therefore, ambiguous
Evenif the mgority is correct thet thereisa® plain meaning” of the datute, such areading presentstherare
case where it mugt be disregarded because it leads to an aosurd result and because it produces a result
demondrably a odds with the intentions of the legidature.



Of course | agree with the generd premises of gatutory congtruction enunciated by the mgority:
we live in aworld of "plan meaning” datutory condruction.  Hartford Underwrites Ins. Co. v. Union
Ranters Bank, N.A., 120 S.Ct. 1942, 1947 (2000). Where| part company with the mgority, however,
isin itsjudgment that 8 627.6(8)(f) isdear. | think thisgatutory language quiteambiguous. If adatuteis
ambiguous, of course, courts may congder (1) the object sought to be obtained; (2) the drcumstances
under which the gatute was enected; (3) the legidative hisory; (4) the common law or former Satutory
provisons, induding laws upon the same or amilar subjects; (5) the consegquences of a particular
condruction; (6) theadminidrative condruction of the datute; and (7) the preamble or Satement of palicy.

lowa Code § 4.6.

Moreover, acourt must condrueadauteto avoid aosurd results, even when aliterd interpretetion
would yidd acontrary result. lowav. Green 470N.W.2d 15, 18 (lowa1991). Theplanmeaningisaso
not condusvein casssinwhichtheliterd goplication of agatutewill producearesult demondrably at odds
with the intentions of the drefters. United Statesv. Ron Pair Enters,, Inc., 489 U.S. 235, 242 (1989);
Weaugh v. Internd Revenue Sav. (In re Waugh), 109 F.3d 489, 493 (8th Cir. 1997).

lowa Code 8 627.6(8)(f), added by the lowa legidature in 1999, exempts“assdis. . . inany . .
. plans or contracts as fallows: 1) [tlrandfers from a retirement plan quified under [ERISA] to another
ERISA-qudified plan or to another pengon or retirement plan authorized under federd law, as described
in subparagraph (3).” lowa Code 8 627.6(8)(f). Subparagraph (3) ligs “smplified employee penson
plans, sdf-employed penson plans Keoghplans. . ., individual retirement accounts, Rothindividud
retirement accounts, savings incentive matched plans for employees salary reduction Smplified employee
pensonplans. .. ,and similar plansfor retirement investmentsauthorizedinthefutureunder
federal law....” 1d. (emphedsadded). Thereare multiplereasonswhy themgority errsinfinding thet
the phrase "individud retirement accounts' does not indude the individud retirement annuity contract
purchased by the Debtor.

First, in ordinary parlance, it is common to equate individud retirement annuities and individua
retirement accounts

Two types of individud retirement plans are recognized: individud retirement
accounts, which are usudly investment accounts with banks or mutud funds or,
individud retirement annuities which are annuity or endowment contracts issued



by insurance companies. These two types usudly are collectively referred to as
IRAS

2 Borisl. Bittker & Lawrence Lokken, Federd Taxation of Income, Edates and Gifts 8§ 62.3.1, at 62-39
(2d ed. 1990). Another commentator Setes

AnRA has become the generic namefor an individualy directed and established savings
programthet permits individuds having earned income and their soouses to esablish a
persond retirement savingsprogram. ... Therearetwo basic types of plansthan canbe
described under the generic heading of IRA. These indude IRAS described in Section
408(a) and individud retirement annuities described in Section 408(b).

Robert E. Madden, Tax Flanning for Highly Compensated Individuels § 7.06, 7.06[1] (2000); seedsoIn
re Huebner, 141 B.R. 405, 408 (N.D. lowa 1992) (finding no digtinction between individud retirement
annuities and individud retirement accounts); InreMoss, 143 B.R. 465, 465 (Bankr. W.D. Mich. 1992)
(“*Anindividud retirement annuity is a variant on the individud retirement account theme”); American
Honda Finance Corp. v. Cilek (InreCilek), 115 B.R. 974, 976 n.1 (Bankr. W.D. Wis. 1990) (finding no
sgnificant difference betweenindividud retirement accounts and individud retirement annuities) . Thus, if
the lowalegidature was usng ordinary parlance, a leest asthe commentatorsview it, itsuse of the phrase
“individud retirement accounts,” was intended as a collective reference to both individud retirement
accounts and individud retirement annuities  The language of the datute is, therefore, far from
unambiguous

Second, thelowalegidaturesexemption of plansor contractsexempt under federd lawisadear
reference to the rdevant federd daute, 26 U.S.C. § 408. That Satutory section is entitled "Individud
Retirement Acoounts' and indudes a definition of both an individual retirement account (8 408(a))
and an 'individual retirement annuity" (8§ 408(b)). The point is not, as the mgority urges, thet a
gautory caption cannot supercede datutory language. The point is thet the datute in question here
generdly refersto federd law which covers both individud retirement accounts and individud retirement
annuities as Ubheeds under atitle "individud retirement accounts™ It isnot a dl dear thet the legidaure
intended to refer only to one subset of such gatute and not the other. | disagree, therefore, with the



mgjority's view that "Congress did not use term ‘individud retirement annuity’ as a subset of the larger
'individud retirement account."®

Third, 8§ 627.6(8)(f) is replete with language demondrative of a gatutory intent towards broad
condruction and, of course, exemption Satutes are to be condrued liberdly in favor of the deltor, asthe
maority acknowledges See Eilbart v. Pdican(In re Eilbert), 162 F.3d 523, 526 (8th Cir. 1998). The
important statutory words are "any™ plans or contracts which contain assets trandferred from ERISA
qudified plansto other ERISA qudified plansor penson or retirement plans authorized under federd law,
“as described in Subparagraph 3.” Both the prefatory language 'any™ and the direction ‘as
described in" are broad ways of gpproaching thetopic. Thereisnothing in such wording to suggest the
parsmonious reeding tendered by the mgority. Moreover, after reciting asaries of types of plansthat are
covered, the legidaure provides a cachdl "and similar plans for retirement investments
authorizedinthefuture under federal law." Whilethemgority iscorrect in Sating thet suchwords
do not capture the debotor'sindividud retirement annuity because such annuitieswere authorized at thetime
of enactment, again the mgority misses the point.  Such language dearly imports a Satutory intent to
cgpture the universe of authorized retirement plans, now and in the future. The mgority's reading leaves
individud retirement annuities authorized prior to 1999 as virtudly the only, if not the only, retirement
planning vehide not exempt from crediitor atack. In interpreting Satutory language we mugt attempt to
reach areading that avoids absurd results. Green 470 N.W.2d at 18. Themgority'sinterpretation fails
in thisregard.

To prop up itscondugion asto darity, the mgority manly rdieson dtaion to Sx indanceswhere
the lowaCodesgparatdy ligsindividud retirement accountsand individud retirement annuities, and argues
that these datutory provisons indicate thet the lowa legidaure knew the difference between individua
retirement accounts and individud retirement annuities and thet it used such knowledge whenit only listed
individud retirement accountsin § 627.6(8)(f).

3The mgjority also makes much of the fact that the Debtor’ s annuity contains no restriction on
the Debtor’ s use or transfer, other than tax consequences and pendties. However, the same would be
trueif the Debtor held an “individud retirement account” rather than an “individud retirement annuity.”
See In re Matthews, 65 B.R. 24 (Bankr. N.D. lowa 1986). Such isthe difference between ERISA
qudified and non-ERISA qudified plans.



Four of these gatutes are more hdpful than the other two because they more directly rdate to
issues surrounding the rallover of aretirement plan. These datutes indicate the types of retirement plans
that are digible to recave rallovers from public employee penson accounts Each one ddinesan digible
retirement planto indude“(1) Anindividud retirement account in accordance with section 408(a) of the
federd Internd RevenueCode’ and“ (2) Anindividud retirement annuity in accordancewith section 408(b)
of thefederd Internd Revenue Code.” 1owa Code 88 97A.6B(1)(b)(1) and (2) (Public Sefety Peace
Officers Retirement, Accident and Disahility System); 97B.53B(1)(b)(1) and (2) (lowaPublicEmployees
Retirement System); 411.6B(1)(b)(1) and (2) (Retirement Sysem for Police Officers and Fre Fighters);
602.9105(1)(b)(2) and (2) (Judicid Retirement System).

The mgority is correct thet these datutes establish thet the legidature knew how to distinguish
between individud retirement acocounts and individud retirement annuities. However, unlike the satute &
iseinthiscasewhich only referstofederd law, each of these satutes providesreferenceto § 408(a) and
§8408(b) of the Internd Revenue Code to make the disinction. Therefore, these datutes indicate more
dealy than 8 627.6(8)(f) that theterm “individud retirement account” was not meant to indudeindividual
relirement annuities Indead, these four datutory provisons dso indicate the lowa legidature manifestly
knew how to make an unambiguous didinction between individud retirement acoounts and individua
retirement annuitiesif it so desired.

More important, however, isthe substance of thesedautes. Thelegidauretreated both typesof
plans identicaly. 1t found both individud retirement acocounts and individud retirement annuities to be
dighle retirement plans. See lowa Code 88 97A.6B(1)(b)(2) and (2); 97B.53B(1)(b)(1) and (2);
411.6B(1)(b)(1) and (2); 602.9105(1)(b)(1) and (2). Such trestment in the context of these Satutes
supports an interpretation of 8 627.6(8)(f) that dso tredts individud retirement accounts and individud
retirement annuities equaly.

The other two Satutes cited by the mgority relaeto regulation of lifeinsurance companies. lowa
Code 88 508.36; 508.38. Because they do not directly rdae to the same or Smilar subject as 8§
627.6(8)(f), they arelesshdpful in determining theintent of thelegidatureand may not even begppropricte
to consder. SeelowaCode 8§ 4.6(4) (providing that the court may condder lawvsuponthesameor smilar
subjects). However, themgority ind udesthese datutes asfurther indication thet the lowalegidature knew
how to digtinguish between individua retirement acoounts and individud retirement annuities Both refer
to “individud retirement accounts or individud retirement annuities under section 408 of the Internd
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Revenue Code” 1owa Code 88 508.36; 508.38. Whilethese statutesmay help to establish thet the lowa
legidature knew how to make the digtinction, the mgority ignores another setute that shows that the
legidature a0 knew how to refer only to individud retirement accounts when it o intended. See lowa
Code 8§ 633.357(1)(a) (referring to “an individud retirement account in accordance with section 408(a)
of thelnternad Revenue Code’). Thus, thelowa Code contains contragting evidence. It indicatesboth thet
the legidature hed the ability to pedificaly include individud retirement annuities, lowa Code 88 508.36;
508.38, and thet it hed the ability to spedificaly exclude individud retirement annuities lowa Code 8
633.357(1)(a). It choseto do netherin 8 627.6(8)(f). Therefore, these datutes creste an even greater

ambiguity.

Insum, the languege of the datute isambiguous  Reference to federd law and to other sections
of the lowa Code exacerbate rather than dleviate the ambiguity. Because of this ambiguity, the court’s
andyss may extend beyond the plain meaning of the datute. Inthiscaseit is particulaly gopropriate to
condder the legidative higtory, the object sought to be obtained in enacting the Satute, the crcumstances
under which the satute was enacted, and the conssquences of a particular condruction. SeelowaCode
§4.6. Examination of these sources dso reveds thet, even if the language is unambiguous, the plain
meaning egpoused by themgority leadsto aresult demondrably a oddswith theintentions of the drafters.

The legidative higtory of 8 627.6(8)(f) indicates the purpase behind enacting the Satute and the
drcumstances under which it was enected:

The purpose of thishill isto diminate the discriminaion thet currently exigs in lowa lawv
regarding the exemption of retirement plans. Currently, ERISA qudified plans, such as
mog employer-maintained penson plans, are exempt from the daims of creditors,
However, df-employed parsonsusngaKeogh planor IRA asthear retirement vehideare
not amilarly protected. Likewise, those who have taken their previoudy safe ERISA
qudified pensonsand rolled them over intoan IRA dueto plan termingtion, retirement, job
loss, or other causes have, by such rollover, subjected ther formerly protected assetsto
the daimsof areditors Theseamendmentswill diminate such digparity and will daify the
types of federdly authorized plans which lowanswill be entitled to daim as exempt.

* k% *

11



Thishill dso protectsralover contributionsto IRAs by exduding them from the contribution limit
within the 24-month period prior to daming an exemption.*

lowa Senate File 105 (1999).

Thisgatement supportsaninterpretation thet indudesindividud retirement annuitieswithintheterm
individud retirement accounts. The purpose of the Satute is to diminate digparity between debtors who
participate in ERISA plans and debtors who trandfer funds from an ERISA plan to ancther federdly
qudified plan. This gpped presantsthe precise problem the lowa legidature intended to cure. Thereis
no bads for conduding thet the lowa legidature wished to maintain a digparity for debtors who chose
individud retirement annuitiesrather then other qudified plans. Accordingly, thelegidative history suggests
that the ambiguity in the Satute should be resolved in favor of exempting the Debtor’ sannuity. At thevery
leedt, the legidative higory demondrates that the mgority’s decigon leedsto aresult not intended by the
legidature. United Statesv. Ron Pair Enters., Inc., 489 U.S. 235, 242 (1989); Waughv. Internd Revenue
Sav. (InreWaugh), 109 F.3d 489, 493 (8th Cir. 1997).

On bdance, then, | bdievethelegidaure intended to indudeindividud retirement annuitieswithin
the scope of thetermindividud retirement accounts: Thiscondusion issupported by thelegidative history
and by the language of the Satute itsdf. | would affirm the bankruptcy court’s holding thet the Debtor’s
individud retirement annuity is exempt pursuant to lowa Code 8 627.6(8)(f).

The mgority doesnot reach the Trugtee! sdterndive argument that, even if the Delotor’ sindividua
retirement annuity isexempt under 8 627.6(8)(f), such exemptionislimited to only $2,000 (plusincresses)
or $2,000 (plusincreases) for each year during which the Delator made contributionsto theMidland 401(k)
plan. Because| would affirm the bankruptcy court’ sdecison, | must also addressthe Truseg sdterndive
agumert.

The datute exempits “[t]randfers from a retirement plan qudified under [ERISA] to another
ERISA-qudified plan or to another pengon or retirement plan authorized under federd law, as described
in subparagraph (3).” lowaCode § 627.6(8)(f) (emphasis added). Subparagraph (3) providesthet:
“For amplified employee pendon plans, sHf-employed pendon plans, Keogh plans . . ., individud
retirement accounts, Roth individud retirement acoounts, savings incentive matched plansfor employess,

“The legidature subsequently deleted the 24 month rule.
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sday reduction amplified employee pengon plans . . ., and amilar plans for retirement investments
authorized in the future under federd law, the exemption for contributions shall not exceed, for
each tax year of contributions, the actual amount of the contribution or two thousand
dollars, whichever isless.” Id. (emphassadded).

The Trudee argues that because the trander mugt be to an authorized plan “as described in
subparagrgph (3),” the exemption must be confined to the $2,000 annual contribution limitation contained
in subparagraph (3). The Trustee contends, firg, that only $2,000 of the entire amount trandferred is
exempt because it was dl “ contributed” in asngletax year. In the dterndive, the Trustee contends thet
the Debtor islimited to a$2,000 exemption for eech year he contributed to the Midland plan.

In support of this argument, the Trugtee dites to In re Barshek, 185 B.R. 210 (Bankr. E.D. Pa
1995), rev’d, 195B.R. 321 (E.D. Pa. 1996),rev’ d, 106 F.3d 501 (3d Cir. 1997) andInre Goldmen, 182
B.R. 622 (Bankr. D. Mass. 1995). In these cases, the courts determined thet a rollover contribution to
an IRA was subject to the same yearly limitation under the exemption Satute as any other contribution
because the gatutes did not make any didinction between contributions and rollover contributions.
Barshak, 185 B.R. a 213; Goldman, 182 B.R. at 626.

Tothe contrary, the datute & issuein this case Spedificaly disinguishes between “ contributions”
and “trandfers™ Because the lowa legidaure referred to rollover contributions as transfers, such
transfers should not be subject to the $2,000 annud limitation for contributions. Applying the $2,000
limitationto transferswould impermissibly render theuse of thedidinct termstr ansfer and contribution
supefluous See Miller v. Wedfidd Ins. Co., 606 N.W.2d 301, 305 (lowa 2000) (noting thet a satute
should not be congtrued o as to make any part of it superfluous). Accordingly, the $2,000 limitation
containedin subparagraph (3) for contributionsdoesnot goply to transfersgoverned by subparagraph (1).6

Basad upon the foregoing, | would affirm the decison of the bankruptcy court in its entirety.

>The gtatute contains a definition for contributions: “* Contributions' means contributions by the
debtor and by the debtor’semployer.” lowa Code § 627.6(8)(f). It does not contain a definition for
transfer.

®The Debtor argued in the court below that the $2,000 limitation was uncongtitutional. Because
such argument has not been made before this court, it has been waived. 1n any event, because | would
find that the $2,000 limitation isinapplicable, | need not address the Satute’ s condtitutiondity.
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