United States Bankruptcy Appellate Panel

FOR THE EIGHTH CIRCUIT

No. 00-6023EM
Inre :
Joyce A. Washington, :
Debtor. *
American Generd Finance, :
Pantiff-Appdles *  Apped from the United States
*  Bankruptcy Court for the
V. *  Eaden Didrict of Misouri
Joyce A. Washington, :
*

Defendant-Appdlart.

Submiitted: May 4, 2000
Filed: May 23, 2000
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KRESSEL, Bankruptcy Judge.

AmericanGenerd Fnancefiled an adversary procesding againg the debtor, Joyce A. Washington,
under 11 U.S.C. 8523(a)(2)(A) to determine the dischargeghility of adebt. Onmoation of the plaintiff, the
bankruptcy court* entered a default judgment againg Washington, from which she gopedls  Becausethe
bankruptcy court did not abuse its discretion, we affirm,

1 The Honorable David P. McDondd, United States Bankruptcy Judge for the Eastern District
of Missouri.



BACKGROUND

Waghington filed her voluntary Chapter 7 bankruptcy petition on October 26, 1999. AGF filed
its complaint againg Washington on January 4, 2000. In its complaint, AGF assarted that when
Waghington presented AGF with a check in the amount of $501.46 to obtain ardesse of adeed of trust
securing a debt to AGF, she knew that the payment would not be honored by her bank dueto insufficient
funds AGF argued thet the $501.46 debit is nondi schargeeble and requested judgment in thet amount plus
interest and cogts of $406.42.

The summons and atrid order were issued on January 13, 2000. The summons, the trid order
sdting trid for March 6a 10:00 am., the complant, a motion to amend complaint, and the amended
complaint were dl served on Washington on Jenuary 24, 2000. Washington did not ansver or cthewise
respond to the complaint within thirty days as required by the summons or thereefter.

AGF filed amation for default judgment on February 28, 2000. The hearing on the motion was
adso st for March 6, 2000, a 10:00 am., and naotice of the hearing was served on Washington by mail on
the 25" of February, 2000. Washington did respond to AGF s mation.

Thetrid and the hearing on AGF smation was held as scheduled on March 6, 2000. Washington
dd not gppear. A default judgment againg Washington, dated March 6, 2000, was entered on March 9,
2000. Washington filed her notice of apped on March 14, 2000.

DISCUSSION
We review the bankruptcy court’ sentry of default judgment for an abuse of discretion. SeeUnited

Statesv. Harre, 983 F.2d 128, 130 (8" Cir. 1993); Miller v. Kasden (In re Kasder)), 209 B.R. 236, 238
(B.A.P. 8" Cir. 1997).

AGF s complaint dleged facts that were sufficient to meke out a daim under 8§ 523(8)(2)(A).
Washingtonfaled to filean answer, thereby failing to deny any of thefactud alegationswhich aretherefore
deemed to be admitted pursuant to Fed. R. Bankr. P. 7008(a), which incorporates Fed. R. Civ. P. 8(d).
In addition, as part of itsmotion for default judgment, AGFfiled an affidavit which dso contained sufficient
factsto makeout aclam under §523(8)(2)(A). Onceagain, Washington did not respond, did not appesr,
and did not present any factsto contradict AGF s afidavit.
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Thus it can hardly be sad that the bankruptcy court abused its discretion in entering a default
judgment in favor of AGF. It hed aaufficient factud and legd basisfor itsjudgment.

Inher submissonson goped , Washington attemptsto presant, for thefird time, factswhichwould
perhaps cregte a factud issue regarding the dements under 8§ 523(8)(2) or would, under the proper
drcumgtances, cregte grounds for rdief from the default judgment.

Clearly, we cannot congder factud dlegeations made on gpped and not apart of therecord before
the bankruptcy court nor are we in apodtionto grant reief from the default judgment based on thefacts
a0 raised for the firg time on gpped, purporting to explain the defendant’ sreasonsfor not answering the
complaint, the mation, or gppearing & trid.

CONCLUSION

Because the bankruptcy court’ s decison was amply supported in the record by the facts and the
law, the judgment of the bankruptcy court is affirmed.
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