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HANSEN, Circuit Judge.

Terrick WIllians appeals his convictions on counts of carjacking,
using a firearmduring a crime of violence, and being a felon in possession
of a firearm He chal lenges the sufficiency of the evidence and the
admissibility of his confession. W affirmthe district court.?

'The Honorable George F. Gunn, J., United States District Judge for the Eastern
District of Missouri.



|. Factual Background

WIllians’ convictions arose from two incidents. In the first
i nci dent, the evidence offered showed that Edith Cooper and her three-year-
old son were waiting in Cooper’s parked 1989 Mercury Cougar while Cooper’'s
friend shopped. A man approached Cooper’'s car and opened its unl ocked
door. Upon seeing Cooper and her son inside the car, the man said “excuse
nme,” and closed the door. The man then opened the door again, pointed a
gun at the child, said “a few choice dirty words” to Cooper, and ordered
the two out of the car. (Trial Tr. Vol. 1 at 109.) Cooper conplied with
the order by grabbing her son and running into the store. The man drove
away in Cooper’'s car.

The second incident began the next norning when Dr. Jill O Har drove
into the parking ot of the hospital where she worked. O Har parked her
BMN exited the vehicle and was retrieving itens fromthe passenger side
of her car when a nman grabbed her from behind and pushed her down towards
the interior of her car. The man ordered O Har not to say anything.
Initially, OHar thought soneone was joking with her, but the nman conti nued
to push O Har down toward the passenger seat while pressing his body
agai nst her. Wen O Har turned she saw the nan’s face. Fearing she would
be killed if she was forced into her car, O Har began to scream and put her
hands on top of the car to resist being pushed into the vehicle. As O Har
continued to scream the nman backed away and grabbed her briefcase fromthe
front seat of the car. O Har then saw that the man had a revolver in his
hand. Wen another car pulled into the parking ot the nan ran to a 1989
Mercury Cougar and drove away. The police |ater recovered Cooper’s 1989
Mercury Cougar parked on a nearby street.

Erin McDonough wi tnessed the incident involving OHar froma distance
of about 30 feet. She was able to see the man and O Har during the
struggl e and saw t he



man’'s face as he drove away in the Mercury. Later, both MDonough and O Har
each identified Wllians as the man in a police photo array.

Shortly after the incident involving O Har, the police received an
anonynous tel ephone call stating WIllians was responsible for the incident.
The caller also gave the police two addresses that WIllians allegedly
frequented. Following the positive identifications by McDonough and O Har
in the photo array, the police went to one of these addresses and obtai ned
written permnission from an occupant to search the prem ses. The police
found WIllians during this search, took himinto custody, and read himhis
Mranda rights. WIlians stated he understood his rights. The police also
recovered a .38 revolver with Wllianms’ fingerprints on it. The officers
did not question Wllians after his arrest or while transporting himto the
police station. WIlians also did not assert his right to remain silent or
his right to counsel. At the police station, both MDonough and O Har
identified Wllianms in a lineup. Wen an officer informed WIllians that he
had been identified in the lineup, WIllians indicated that he wanted to talk
with the officer. The officer again advised WIllians of his Mranda rights,
and WIllians again said he understood his rights. After waiving his rights,

WIllians confessed that he had “jacked a lady for her car” in a store
parking lot and had “jacked a lady by a car . . . when she started
screaming. | took her briefcase and ran back to the car.” (Trial Tr. Vol.
1 at 281.)

The police later went to the second address given by the anonynobus
caller. After receiving witten permi ssion froman occupant to search the
prem ses, the police seized itens that the occupant said were not hers. M.
Cooper identified these itens as property that had been in her car before
it was stolen. Although Ms. Cooper was unable to identify WIllians as the
man who stole her car, Wllians’ fingerprints were found on a tel escope that
was in the trunk of Cooper’s car

WIllianms was charged with two counts of carjacking in violation of 18
US C 8§ 2119 (1994), two counts of using a firearm during a crine of
violence in violation of



18 U S.C. 8 924(c)(1), and two counts of being a felon in possession of a
firearmin violation of 18 U S.C. 8§ 922(g)(1). A jury convicted himof al
charges, and the district court sentenced himto 450 nonths of inprisonnent.
W lians appeals his convictions.

Il. Analysis
A. Intent Required for Carjacking

Wllians first argues that there was insufficient evidence to convict
hi mof carjacking in either incident, because the governnent failed to prove
that he had a specific intent to cause death or serious bodily harm as
required by the carjacking statute, 18 U S.C. § 2119. WIlians clains the
governnment is required to prove that he possessed an unconditional intent
to cause death or serious bodily harm regardless of whether the victim
relinqui shes his or her car. The governnent argues that an intent to cause
death or serious bodily harm if the victim does not conply with the
defendant’s denmands is sufficient to satisfy the statute’'s specific intent
requi renent. The governnent asserts there is sufficient evidence to support
the jury finding that WIlians possessed this conditional intent.

W rmust interpret the carjacking statute to resolve these conflicting
clains. W review the district court’s interpretation of the statute de
novo. See Loehrer v. MDonnell Douglas Corp., 98 F.3d 1056, 1061 (8th Gir.

1996). In interpreting a statute “we nmust not be guided by a single
sentence or nmenber of a sentence, but | ook to the provisions of the whole
law, and to its object and policy.” Pilot Life Ins. Co. v. Dedeaux, 481

U S 41, 51 (1987) (internal quotations omtted).

The carjacking statute provides as foll ows:



VWhoever, with the intent to cause death or serious
bodily_harm takes a notor vehicle that has been
transported, shipped, or received in interstate or
foreign commerce from the person or presence of
anot her by force and viol ence or by intinidation, or
attenpts to do so, shall--

(1) be fined under this title or inprisoned not

nore than 15 years, or both,

(2) if serious bodily injury (as defined in

section 1365 of this title) results, be fined

under this title or inprisoned not nore than 25

years, or both, and

(3) if death results, be fined under this title

or inprisoned for any nunber of years up to

life, or both, or sentenced to death.

18 U.S.C. § 2119 (1994).

Thus, a carjacking conviction requires proof of three basic el enents.
First, the defendant nust have taken or attenpted to take a notor vehicle
from a “person or presence of another by force and violence or by
intimdation.” 1d. Second, the defendant nust have acted “with the intent
to cause death or serious bodily harm?” Id. Third, the notor vehicle
i nvol ved nust have been “transported, shipped, or received in interstate or
foreign commerce.” 1d.

At | east four of our sister circuits have been confronted with the
i ssue we face here: whether a conditional intent to cause death or serious
bodily harmif the victimdoes not relinquish his or her car satisfies the
intent element. The Ninth Crcuit answered the question in the negative,
holding “[t]he nere conditional intent to harma victimif she resists is
simply not enough to satisfy 8§ 2119's new specific intent requirenent.”
United States v. Randol ph, 93 F.3d 656, 665 (9th Cr. 1996). The court
found that the defendant’s threat to harm the victim if she did not
relinquish her car satisfied the intimdation part of the first elenent, but
was insufficient to show the defendant intended to cause death or serious
bodi Iy harm where his acconplices




i mpul sively and independently assaulted the victim [|d. The court reasoned
that “to construe a threat to satisfy 82119's intent elenent as well as its

‘taking’ elenment would be to nmake surplusage of the intent elenment.” |d.
at 665 n. 6. Such an interpretation, the Ninth Crcuit concluded, woul d
“elimnate” the government’'s burden to prove “that additional intent
element.” 1d. at 6665.

W respectfully disagree with this reasoning. It is very likely, in

our view, that the sane actions which satisfy the taking by force or
intimdation elenent may al so serve to indicate an intent to cause death or
serious bodily injury. Consistent with our view, the Tenth Circuit has
rejected the Ninth GCrcuit’'s reasoning, explaining that the carjacking
statute’'s taking and intent elenents do not constitute two separate and

distinct “intent requirenents.” United States v. Ronero, 122 F.3d 1334,
1338 (10th CGr. 1997), petition for cert. filed, (U S Nov. 17, 1997) (No.
97-6863). “lnstead, the plain language of the statute indicates that the
‘tak[ing] . . . by force or intimdation' elenent conprises the actus reus
of the crine and the ‘intent to cause death or serious bodily harm el enent
constitutes the nens rea of the crine.” 1d. at 1338-39 (alterations in
original).

In contrast to the Ninth Circuit's rejection of conditional intent,
the Second, Third, and Tenth Grcuits have all held that conditional intent
is sufficient to satisfy the intent requirenent of § 2119. See United
States v. Arnold, 126 F.3d 82, 89 (2d CGr. 1997); Ronero, 122 F.3d at 1339;
United States v. Anderson, 108 F.3d 478, 485 (3d Gr.), cert. denied, 118
S. C. 123 (1997). In Anderson, the Third Grcuit noted that the practica
effect of the Nnth Circuit’s Randolph holding is to linmt the application
of the carjacking statute to only those cases where the defendant actually
physically harns the victim because “[r]arely will there be a case where
there will be evidence of a defendant’s unconditional intent to cause death
or serious bodily harm whether or not the victimrelinquishes his or her
car, yet the victimsustains no injuries.” 108 F.3d at 483. The court
stated that such a result is clearly contrary to Congressional intent as
evidenced in the statue itself, because “Congress has provi ded for enhanced
penal ties




when a carjacking does, in fact, result in death or serious bodily injury.”

Id. (citing 18 U S.C. § 2119(2) and (3)). The court then reviewed basic
crimnal law tenets regarding conditional intent, noting that conditiona

intent is normally sufficient to prove intent “unless the condition
negatives the harmor evil sought to be prevented by the | aw defining the
of f ense. ” Id. (quoting Wayne R Lafave and Austin W Scott, Jr.,

Substantive Crimnal Law 8§ 3.5(d), at 313 (1986)) (other internal quotations
omtted). Because a conditional intent to harmthe victimunless the victim
relinqui shes his or her car does not negate the harm sought to be prevented
by the carjacking statute, the Third Circuit held conditional intent is
sufficient to satisfy the intent elenent. 1d. at 483-85.

The Second and Tenth Circuits have foll owed nmuch of the reasoning of
Anderson, also holding conditional intent can satisfy the intent el enment of
the carjacking statute. |In Ronero, the Tenth Circuit initially noted that
“Ia]ls a general rule, conditional intent is still intent.” Ronero, 122 F.3d
at 1338 (internal quotations onitted). The Ronmero court agreed with
Anderson that the structure of the carjacking statute itself showed that
Congress did not intend to limt the offense of carjacking to those
situations in which the victimwas killed or suffered serious bodily harm
because Congress had provided enhanced penalties in those particular
situations. 1d. at 1339. The Second Crcuit simlarly found that allow ng
conditional intent to satisfy the intent requirenent “conports with a
reasonable interpretation of the legislative purpose of the statute.”
Arnold, 126 F.3d at 88.

We find persuasive these courts’ reliance on the structure of the
carjacking statute itself to conclude that the specific intent requirenent
is satisfied by a defendant’s conditional intent to cause death or serious
bodily injury only if the victim does not relinquish the vehicle. By
|l ooking at & 2119 as a whole, including the enhanced penalties for
carjackers whose actions actually cause death or physical injury, it is
clear Congress did not intend to limt the reach of the federal carjacking
statute to those situations where a defendant unconditionally intends death
or serious bodily injury regardl ess of whether the victim surrenders the
vehicle. See Anderson, 108 F. 3d




at 483. W hold that the intent element of the carjacking statute can be
satisfied by proof that the defendant intended to cause death or serious
bodily injury even if such a result is only intended if the victimrefused
to relinquish his or her car.

Having interpreted the statute, we nust review WIllians' sufficiency
of the evidence claimto deternmine “if there is an interpretation of the
evi dence that would allow a reasonable jury to conclude” WIIlians possessed
the necessary intent beyond a reasonable doubt. United States v. Uder, 98
F.3d 1039, 1045 (8th GCir. 1996). W review the evidence in the |ight nost
favorable to the verdict, drawing all reasonable inferences from the
evidence in favor of the verdict. United States v. WIllis, 89 F.3d 1371
1376 (8th Cir.), cert. denied, 117 S. C. 273 (1996).

Turning to the record in this case, we find there is sufficient
evi dence for a reasonable jury to conclude that WIlIlianms possessed this
conditional intent to cause death or serious physical injury in both of the
i nci dents. In the first incident, the evidence supports a finding that
WIllians pointed his |oaded revolver at Cooper’'s three-year-old son and
ordered the two out of the car. In the second incident, the evidence
supports a finding that Wllians attacked O Har from behind and tried to
force her into her car. Wllians was arned with a revolver during the
attack. Only OHar's screans caused Wllianms to nove away fromher. Even
as WIllians noved away, he continued to hold the gun. WlIllians only fled
the scene when another car entered the parking |ot. The jury could
reasonably infer fromthis evidence that WIllians intended to cause death
or serious bodily injury on each occasion

B. Sufficiency of the Evidence in First Carjacking |Incident

W lliams next clains that there is insufficient evidence to convict
himof carjacking in the first incident. He contends that his statenents
to police that he “jacked” one victimfor a car and another victimfor a
bri efcase should have been suppressed because they were obtained in
violation of Mranda v. Arizona, 384 U S.




436 (1966). WIlianms argues that because his initial statement to police,
that he wanted to talk after being infornmed by an officer that he had been
identified in a lineup, was coerced, his subsequent statenents made after
bei ng advi sed of and waiving his Mranda rights are inadnmssible. WIIlians
further argues that the renmining evidence is insufficient to convict him
of carjacking in the first incident because the governnent failed to prove
he was the nan who stole Cooper’s car. W reject WIlians’ argunents
because we hold that his statenments were adnissible under Mranda and t hat
there is sufficient evidence to support his conviction for carjacking in the
first incident.

W find that WIllians’ first statenent, that he wanted to talk after
being inforned by the officer that he had been identified in a |ineup, was
voluntarily nmade wi thout any coercion. This statenent was al so not obtai ned
in violation of Mranda.?

We note that even if this statement had been obtained in violation of
Miranda,Williams subsequent statements would be admissible under Oregon v. Elstad,
470 U.S. 298 (1985). In Elstad, the defendant, while in custody and in response to
police interrogation, made an incriminating statement to police officers without first
having been given his Miranda rights. 470 U.S. at 301. He was then taken to the
police station and, after being advised of and waiving his Miranda rights, executed an
inculpatory written statement. 1d. The Court addressed the issue of whether the failure
to give Miranda warnings before the first statement “‘taints' subsequent admissions
made after a suspect has been fully advised of and has waived his Miranda rights.” 1d.
at 300. The Court reasoned it would be “an unwarranted extension of Miranda to hold
that asimple failure to administer the warnings, unaccompanied by any actual coercion
or other circumstances caculated to undermine the suspect’ s ability to exercise his free
will, so taints the investigatory process that a subsequent voluntary and informed
walver isineffective for some indeterminate period.” Id. at 309. Thus, the Court held
that “a suspect who has once responded to unwarned yet uncoercive questioning is not
thereby disabled from waiving his rights and confessing after he has been given the
requisite Miranda warnings.” Id. at 318.

Williams' first statement, that he wanted to talk after the officer informed him
he had been picked out of a lineup, was voluntarily made without any coercion or
circumstances calculated to undermine Williams' ability to exercise his free will. Thus,
Williams' subsequent confession to police is admissible under Elstad so long as it was
given after he was advised of and voluntarily waived his Miranda rights. See id.
Williams was given these rights, he understood them, and he waived them prior to
giving his statement.
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Assum ng arguendo that the officer’'s statenent to WIllians that he had been
identified was “interrogation” for purposes of Mranda, there was no
violation. WIlianms was advised of his Mranda rights when he was arrested
earlier in the day, he told police he understood his rights, and he did not
assert any of his rights. Under such circunstances, Mranda did not prevent
the officer from “interrogating” WIllians by telling him he had been
identified in the lineup. See Mranda, 384 U S. at 475. W therefore hold
that WIlianms' subsequent statenents, nade after again being advised of his
M randa rights and wai ving those rights, were adm ssi bl e.

W next reviewthe record to determine if a reasonable jury could have
found Wllianms guilty of carjacking in the first incident. Uder, 98 F.3d
at 1045. Wllians told the police that he “jacked a lady for her car.”
(Trial Tr. Vol. 1 at 281.) WIlians' fingerprints were found on Cooper’s
tel escope in the trunk of Cooper’'s car. An eyewitness saw WIllians driving
Cooper’s stolen car after the incident involving O Har, the norning after
Cooper’s car was stolen. W conclude that this evidence is sufficient to
support a finding that WIllians was the nman who carjacked Cooper’s car
Wl lians' carjacking conviction for the first incident nust therefore stand.

C. Sufficiency of the Evidence in Second Carjacking |ncident

W I lianms next argues that there is insufficient evidence to convict
him of carjacking in the second incident because the governnment failed to
prove he intended to steal O Har's car. The carjacking statute expressly
prohibits attenpts. See 18 U S.C. § 2119. W review Wl lians’ sufficiency
of the evidence claimto see if a
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reasonable jury could have found WIllians attenpted to steal O Har’'s car
beyond a reasonabl e doubt. Uder, 98 F.3d at 1045. A defendant nust take
a “substantial step” towards the conpletion of the crine to constitute an
attenpt. See United States v. Carlisle, 118 F. 3d 1271, 1273 (8th Cir.
1997). “A substantial step is conduct such that if it had not been
extraneously interrupted would have resulted in a crine.” 1d. W again
review the evidence in the light nost favorable to the verdict, draw ng al
reasonabl e i nferences fromthe evidence in favor of the verdict. WIIis,
89 F.3d at 1376.

Qur review of the record convinces us that there is sufficient
evi dence to support WIliams' conviction for the second carjacking incident.
The evidence supports a finding that Wllians attacked O Har whil e she was
retrieving itens fromher car. WIlians tried to shove O Har into her car
He ordered O Har not to say anything while he was trying to push her into
the car. WIlians was arned with a revolver during the incident. These
facts all support a reasonable inference that Wllians was attenpting to
steal O Har’'s car and that he took the required substantial steps towards
t hat goal

D. Sufficiency of the Evidence for Using a FirearmDuring a Crine of
Vi ol ence

Wllians’ final argunent is that the district court erred in failing
to direct verdicts of acquittal for the two counts of using a firearmduring
a crine of violence. WIIlians bases this argunment on his previous clains
that there was insufficient evidence to support his carjacking convictions,
the underlying violent crines. Because we have held there was sufficient
evi dence to support those convictions, we reject this argunent.
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1. WIlians' Post-Argunent Mbtions

After this case was subnmitted following oral argunent, WIIlians’
counsel nade two notions to this court. First, WIllianms noved to w t hdraw
the last argunent he nade in his initial appellate brief. W grant this
notion and therefore do not consider that argunent in this opinion

Second, WIllians noved this court to reconsider our prior order which
denied his prior notion to file a supplenental appellate brief. WIIlians’
original notion to file a supplenental brief was made after the governnent
had filed its main brief and after he had filed his reply brief. W also
note that Wllians raises six new argunents in his tendered suppl enental
brief. A low ng the supplenental brief to be filed would require granting
t he governnent substantial tine to respond to these new argunents. Mre
inmportantly, WIllianms was granted nunerous extensions of tinme to file his

initial brief with this court. Even with these nunerous extensions, he
filed his initial brief late, along with a notion to file his brief out of
tine. W granted his notion and allowed him to file the late brief.

Considering all of the above facts, we deny WIllians' notion to reconsider
our prior order denying his notion to file a supplenental brief. At sone
point briefing and argunent nust end and the appeal nust be decided.
Wl lians passed this point |ong ago.

IV. Wllians’ Pro Se Briefing

On June 24, 1997, an adninistrative panel of this court permtted
Wllianms to file a pro se supplenental brief, leaving this hearing panel to
determine the weight to be given to the argunents advanced. On August 14,
1997, this panel denied WIllians' further requests to file additional pro
se briefs. W have carefully considered the argunents WIlians nakes in the
pro se brief he was authorized to file and we reject them W have al so
reviewed the argunents he nakes in the later brief he sent to the court
before we entered our order denying himfurther pro se briefing. W rely
on
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counsel to wi nnow the issues on appeal. Garrett v. United States, 78 F.3d
1296, 1306 (8th Cir.), cert. denied, 117 S. C. 374 (1996). Because
Wllians' later pro se briefing appears prinmarily to be an earlier draft of
his counseled brief and contains issues not raised in the appellant’'s
opening brief as filed by counsel, we decline to consider them W also
decline to address WIlians' conplaints concerning his appellate counsel’s
ef fecti veness. Qur declinations are without prejudice to any later 28
US. C 8§ 2255 notion WIlianms may bring.

V.  Concl usion
Accordingly, we affirmthe judgnent of the district court.
A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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