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RI CHARD S. ARNOLD, Chief Judge.

Jerry Lee Cunningham was convicted of drug and
weapons charges after a jury trial. He appeals his
conviction on four principal grounds: illegal search and
seizure, violation of his right to counsel, failure of
the District Court to conduct a hearing to exam ne
whet her inproper jury contact occurred, and inproper
adm ssion of his prior record in light of the Suprene
Court’s decision in Add Chief v. United States, = U S

., 117 sS.C. 644 (1997). W affirm the convictions.
There was an Ad Chief error, but we think it was
har m ess.




On August 6, 1996, police in Brooklyn Center,
M nnesota, received a 911 call from an apartnent in

Br ookl yn Center. The caller identified herself as
Lachonda WIlianms and said she was bei ng hel d agai nst her
wi . When the police arrived at the apartnent, they

were nmet at the door by Jerry Lee Cunningham the
def endant, who attenpted to prevent the police from

entering the apartnent. At trial, one of the officers
testified that he could hear a woman crying inside the
apartnment. The police explained that it was necessary

for themto enter the apartnent to investigate the call.
The defendant refused to permt the officers to enter the
apartnment, and he was arrested for obstructing |egal
process.

Once inside, the police observed a woman, |ater
identified as Sheila Hatchett, sitting in a chair on top
of another woman, later identified as Ms. WIllians, who
was holding a young child. Ms. WIlianms got out from
underneath Ms. Hatchett, and the police took Ms. WIIlians
into a rear bedroomto interview her. M. WIllians told
the police that M. Cunningham who is her father, had
assaul ted her because he believed she had stolen $5, 000
in cash fromhim M. WIllians also told the police that
she had seen a large anount of crack cocaine in the
apartnent that day. She told the police that the
def endant supplied drugs to Ms. Hatchett, that he had
sold drugs at a bar in North Mnneapolis, and that he
carried weapons when he did so. Wile interview ng M.
Wlliams in the bedroom the police observed rolling
papers and currency. M. WIllians told the police that
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she had heard Ms. Hatchett tell the defendant that the
police had been called, and that Ms. Hatchett had noved
t he crack cocai ne and guns fromthe apartnent to her car.
Ms. WIllians identified the car for the police, and it
was i npounded and towed to the police departnent. The
police |ater obtained a warrant and searched the car,
finding 142 grans of crack cocaine, 22.8 grans of powder
cocai ne, and three handguns.

Later, at the police station, M. Cunningham was
i nformed of his Mranda rights



before being interviewed by a detective. Shortly after
the interview began, the defendant told the detective
that he wanted to contact an attorney. The detective
pl aced several calls for the defendant in an effort to
| ocate his attorney. According to the detective, the
defendant mde a series of arguably incrimnating
statenents to the persons on the tel ephone and to the
detective hinself, who had remained in the room?! The
detective testified that the defendant said, anong ot her
things, that he could “do five to seven years standi ng on
his head”; that if there was any “heat” to be taken he
woul d take it; that he and another person were the |ast
ones to use the car; and that, because the streets
weren’'t safe, he always carried a gun. |[|n addition, the
detective testified that when he responded to the
defendant’s statenment that he could do five to seven
years standing on his head by saying that he nust not be
famliar with federal sentencing practices related to
drug and weapons charges, the defendant said, “Oh yeah,
the guns in the car.”

The police |ater searched the apartnent pursuant to
a warrant. This search led to the seizure of amunition,
several itens of drug paraphernalia with crack and powder
cocai ne residue, and docunents |inking the defendant to
the car and the apartnent.

A jury convicted the defendant of possession of

! Thereis no evidence that Mr. Cunningham asked for privacy while making
the calls. According to the detective, there was no private telephone available, but
defendant would have been given a private place in which to meet with hislawyer if
he had reached the lawyer by phone.
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cocaine base with intent to distribute (Count 1) in
violation of 21 US C. 8§ 841(b)(1)(A), conspiracy to
possess with intent to distribute cocaine base (Count 11)
in violation of 21 US C § 846, being a felon in
possession of a firearm (Count 1V) in violation of 18
US. C 8 922(g)(1), and possession of a firearmwth an
obliterated serial nunmber (Count VII) in violation of 18
US. C 8 922(k). The jury could not reach a verdict on
anot her felon-in-possessi on-of -



a-firearmcount and two other counts alleging possession
of a firearmwith an obliterated serial nunber, and the
District Court declared a mstrial as to those counts.
The Court sentenced M. Cunningham to 360 nonths on
Counts | and Il (the bottomof the Cuidelines range), 120
nont hs on Count 1V, and 60 nonths on Count VII, all terns
to run concurrently. The Court also ordered five years’
supervised release and a special assessnent of $400.
Thi s appeal follows.

The Fourth  Amendnent protects citizens from
unr easonabl e searches and seizures. M. Cunni ngham
argues that this right was violated when the police
entered all of the roons of the apartnent and observed
the rolling papers and currency in the rear bedroom
This evidence led, at least in part, to the inpoundnent
and search of the car, which in turn supported the
warrant police obtained to search the apartnent.
Def endant argues that the evidence seized should be
suppressed because its discovery was the result of a
Fourth Anmendnent viol ation.

Al t hough we review the facts supporting a D strict
Court’s denial of a notion to suppress for clear error,
we review de novo the |egal conclusions that are based
upon those facts. See United States v. Onelas, = US.
., 116 S.Ct. 1657, 1663 (1996); United States V.
Wllianms, 981 F.2d 1003, 1005 (8th Cr. 1992). When
applying this standard, we give deference to the fact
finder, who had an opportunity to observe the deneanor
and credibility of the wtnesses. United States v.
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Wallraff, 705 F.2d 980, 987 (8th Cr. 1983).

A warrantless search may be justified by exigent
circunstances, which exist where the safety of |aw
enforcenent officers or others is threatened. Warden v.
Hayden, 387 U.S. 294, 298-99 (1967). The def endant
acknow edges that the police had a right to enter the
apartnment to investigate the 911 call but argues that
there was no basis for entering every room of the
apartnent, since he had al ready been arrested,




and no ot her danger was present. The Suprene Court has
said, however, that the Fourth Anmendnent permts a
properly limted protective sweep in connection with an
in-hone arrest if an officer reasonably believes that the
area to be swept harbors an individual posing a danger to

those at the arrest scene. Maryland v. Baie, 494 U. S.
325, 337 (1990). The officer’s belief nust be based on
specific and articul able facts. L d. Following M.

Cunni nghami s arrest, the police identified Ms. WIllians as
the 911 caller and walked through the apartnent to
identify any threat to thenselves or Ms. WIllianms. The
Magi strate Judge,? finding that the officers had grounds to
conduct a cursory inspection of the apartnent for any
addi ti onal suspects who m ght have been restraining M.
WIllians against her wll, held that the search of the
apartnent did not violate defendant’s Fourth Amendnent
ri ghts because the officers had a legitimte reason to be
where they were. W believe this conclusion, adopted by
the District Court,® was correct. The officers’ protective
sweep of the apartnent was not unreasonable and did not
viol ate the Fourth Anendnent.

M. Cunni ngham al so argues that the search of the car
and the apartnent violated his Fourth Anmendnent rights.
Both searches were conducted pursuant to warrants, and
there was anple evidence to support the warrants. I n
addition to the testinony of the officers who sought the
warrants, there was Ms. Wllians’'s statenent that she had
seen a | arge anmobunt of cocaine inside the apartnent, and

2 The Hon. John M. Mason, United States Magistrate Judge for the District
of Minnesota.

* The Hon. Richard H. Kyle, United States District Judge for the District of
Minnesota.
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that it had been noved, along with the currency and guns,
to the car. The defendant argues the police had little
nore than a suspicion that the car contained evidence
related to a crine and should not have relied on M.
WIllians's statenent w thout corroborating it because she
was motivated to retaliate against her father for
assaulting her. This argunent is wthout nerit. Although
police officers nust remain alert to the possibility that
a wtness is not telling the truth,



we believe it was reasonable for the officers to rely on
her statenents.

M. CQunni ngham next argues that testinony heard by the
jury about statenents he nmade to the detective while they
were attenpting to contact defendant’s attorney viol ated
his right to counsel. For the reasons that follow, this
argunent is also without nerit.

The crux of the argunent is that Robert Dirks, the
detective who interviewed the defendant, prodded the
defendant into incrimnating hinself after he had invoked
his Mranda right to counsel. M. Drks did this,
according to the defendant, by dialing the tel ephone for
t he defendant, by remaining in the booking roomwth him
whil e he spoke to several people in an effort to locate
his attorney’ s tel ephone nunber, and by saying severa
things to the defendant between the calls. The defendant
relies on Rhode lIsland v. lnnis, 446 U S. 291 (1980),
which held that, in addition to express questioning,
I nterrogati on neans “any words or actions on the part of
the police (other than those normally attendant to arrest
and custody) that the police should know are reasonably
likely to elicit an incrimnating response from the
suspect.” 1d. at 301 (footnotes omtted).

There is di sagreenent on the question of whether M.
Cunni ngham made an unequi vocal request to speak to an
attorney. He argues, and the Magi strate Judge found, that
he did. The governnent disputes this finding, arguing
that, at nost, what the defendant said to the detective
was that he had requested an attorney earlier. W need
not decide whether the defendant nade an unequivocal
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request for an attorney. W know that the detective
attenpted to assist M. Cunningham in |l|ocating an
attorney, so we wll assune, for purposes of analysis,
that M. CQunningham s request was sufficient to i nvoke the
right to counsel.
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The central issue is whether Detective Dirks's
statenents to the defendant anounted to inpermssible
Interrogation followng a request for an attorney by a

def endant in custody. The detective nade several
statenents to the defendant while they sought to |ocate
t he defendant’s attorney. The defendant specifically

cites two statenents by the detective as evidence that he
was trying to engage the defendant in conversation after
he had invoked his right to counsel. The first is the
detective’'s statenent, mnmade Iimmediately before the
def endant reached Ms. Hatchett in an effort to get the
attorney’s tel ephone nunber, that the detective wanted to
I nterview her. The detective testified that the
defendant, in the course of telling Ms. Hatchett that the
detective wanted to interview her, told Ms. Hatchett that
she was not in trouble, that M. D rks was “cool,” and
that she should get an attorney and cone in to see M.
Dirks. M. Dirks testified that the defendant al so said
to Ms. Hatchett during this tel ephone call that he could
“do five to seven years standing on his head,” that he
woul d “take the heat,” and that he and “Hassan” were the
| ast ones to have the car.

M. Dirks's second statenent was nade while the two
were waiting for the attorney to call back. The defendant
said his daughter had stolen noney from him and that he

was going to “do” her and make big headlines. He al so
repeated his earlier coment about being able to “do five
to seven years standing on his head.” M. D rks responded

to this statenent by saying that the defendant had
obvi ously not been through the federal system because
five to seven years would not be consistent with the
penal ties for weapons and drug viol ations. The defendant
responded, “Ch yeah, the guns in the car.” M. D rks, who
testified to all of the incrimnating statenents cited,
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testified that he had not yet told the defendant about the
guns having been found during the search of the car
earlier that day.

We do not believe it is reasonable to infer that M.
D rks nmade these two statenents because he knew t hey woul d
| i kely prod the defendant into incrimnating hinself.
Further, we find nothing in the record to suggest that
Det ective Dirks should have known that his statenents were
reasonably likely to elicit an incrimnating
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response fromM. Cunningham |In the first statenent, M.
Dirks sinply asked the defendant to pass along a nessage
to Ms. Hatchett. |In the second statenent, M. D rks was
responding to sonething the defendant had said. The
defendant’s statenents were not the product of police
interrogation. M. CQunninghaminitiated the conversati on,
and his statenents were volunteered. The detective nerely
listened to him and nothing prohibits the use of the
def endant’ s statenents agai nst him

V.

Def endant’ s next argunent is that the District Court
abused its discretion by refusing to conduct a hearing
I nto possible inproper jury contact and by preventing the
def ense from conducting its own investigation into the
al l eged inproper contact. Shortly after the jury began
its deliberations, defendant’s counsel was approached by
a man in the hallway outside the courtroom who asked
whet her he was involved in the trial. Counsel said that
he was one of the attorneys, and the man asked hi m whet her
the jury had reached a verdict. Counsel told the man that
the jury had just begun deliberating, and the man said he
was the husband of one of the jurors and was there to pick
her up. The lawyer told the man he could not discuss the
case further and reported the incident to the District
Court. Counsel for the governnent informed the Court that
the sane man had earlier approached one of the police
officers who testified, introduced hinself as the husband
of one of the jurors, and told the officer that he knew
the officer’s father.

The defendant asked the District Court to hold an
| mmedi ate hearing to exam ne whether any contact with a
juror had occurred. Under Remmer v. United States, 347
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U.S. 227 (1954), a district court may hold a hearing to
determ ne whet her any private communi cation, contact, or
tanpering with a juror has occurred in a crimnal case
and, if so, whether such incident has prejudiced the
defendant. [|nproper contact with a juror about a matter
pendi ng before the jury is presunptively prejudicial. [|d.
at 229. The District Court refused to hold a hearing, but
i nstructed the jurors that they were not



to discuss the case with others, including fam |y nenbers.
Fol l ow ng the verdict, defendant renewed his request for
a Remmer hearing. The District Court again denied the
request for a hearing, but allowed the defendant to submt
witten notions.

Counsel for the defendant submtted an affidavit
recounting the events involving the juror’s husband and
citing several grounds in support of his notion for a
hearing or new trial. Def endant argued that a juror’s
spouse who i s aggressive enough to approach and initiate
a conversation with a governnent w tness could have had
undue and extraneous contact with his juror wife during
the two to two-and-a-hal f-hour drive the couple nmade tw ce
a day to and fromthe courthouse. He also argued that,
since the juror’s spouse clainmed to have known the
governnent witness’'s father, it was likely that the juror
hersel f knew t he sane person, and this could have tainted
the juror’s perception of the officer’s testinony to the
prejudice of the defendant or, perhaps, neant that the
juror had concealed this fact during voir dire. Finally,
def endant argued that the presence of the juror’s spouse
i n and around the courtroom may have inparted a sense of
urgency to the juror to reach a decision quickly.

The District Court, finding the defendant had not
established that there had been any i nproper contact with
the jury, held that the defendant was not entitled to a
hearing or a new trial. The Court wote that the
defendant’ s al |l egations were “nere specul ation” and that
no evidence had been produced that showed that “any
| nproper contact [had] occurred with any juror.” United
States v. Jerry lLee Cunningham No. 3-96-105, Mem and
Order at 5 (D. Mnn., Dec. 30, 1996). W review a
district court’s denial of a Renmmer hearing and a notion
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for a newtrial for abuse of discretion. United States v.

Caldwell, 83 F.3d 954, 955 (8th Cr. 1996). Her e,
def endant has not established whether any contact even
occurred, much |l ess whether the alleged contact was in any
way i nproper, and he has offered no credi bl e evidence that
the District Court abused its discretion in denying the
notion for a hearing or a newtrial.
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V.

M. Cunni ngham al so argues that the D strict Court
abused its discretion when it permtted the governnent to
I ntroduce evidence of the nature of three prior felonies
after he had offered to stipulate to his status as a fel on
for purposes of the felon-in-possession-of-a-firearm
count . Cting then-current law, the Court denied the
defendant’s notion in limne that sought to require the
governnent to accept the stipulation and to prevent it
fromintroduci ng evidence of defendant’s convictions for
attenpted nurder, arned robbery, and burglary. At trial,
the governnent offered <certified copies of each
conviction. After defendant was convicted, the Suprene
Court decided AOd Chief v. United States, = US |
117 S. . 644 (1997). AOd Chief held that a district
court abuses its discretion when it rejects a defendant’s
offer to stipulate his status as a felon under a Section
922(9g) (1) offense and instead admts the full record of a
prior judgnment of conviction, if evidence concerning the
nane or nature of the prior conviction increases the risk
of a verdict tainted by inproper considerations. 1d. at
647. The governnent does not dispute that the District
Court abused its discretion by admtting evidence of M.
Cunni ngham s prior felony convictions (though the Court’s
action was, at the tinme, fully consistent with our cases).
The governnent does argue, however, that the error was
harm ess, and this Court has held that harm ess-error
anal ysis is appropriate where a district court has abused
its discretion in violation of Ad Chief. See United
States v. Horsman, 114 F. 3d 822, 827 (8th Cr. 1997). The
| ssue we nust decide, therefore, is whether the error was
har m ess.

We recently held in United States v. Bl ake, 107 F. 3d

-19-



651 (8th Cr. 1997), that reversal is required if it
cannot be concluded that the jury may not have been
substantially swayed by the inproperly admtted evi dence.

Ild. at 653. The governnent asserts that the evidence
agai nst M. Cunni ngham was overwhel m ng. W have read the
entire transcript of the trial. The evidence was very

strong. O ack and powder cocai ne and three sem autonmatic
weapons wth obliterated serial nunbers were found
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in the car. Drug paraphernalia containing cocai ne residue
were found in the apartnent. Currency, anmmunition, and
docunents |inked M. Cunninghamto the apartnent and the
car. There was Ms. WIllians's testinony. There were the

defendant’s own incrimnating statenents. And M.
Cunni ngham s fingerprint (but no one else s) was found on
one of the bags of crack cocaine. It is our opinion that

the Ad Chief error was harnl ess.

VI .

Oral argunent in this case was heard on Cctober 21,
1997. On Decenber 18, 1997, M. Cunninghamfiled a notion
requesting leave to file a supplenental brief. He asks us
to direct his counsel to brief two new issues, neither of
whi ch has previously been raised, either belowor in this
Court, or to grant himleave to brief them pro se. He
al so noves us to hold this appeal in abeyance for the tine
it will take for the two new issues to be briefed by both
si des. These notions are denied. This case has been
fully briefed and argued. The tine for filing briefs is
|l ong past. W have already allowed the filing of one set
of supplenental briefs (raising the AQd Chief issue). Qur
action is without prejudice to M. Cunninghamis right to
file a petition for post-conviction relief under 28 U S. C.
§ 2255.

Affirned.
A true copy.
Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH CIRCU T



