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PER CURI AM

Sanuel Lee MDonald was convicted by a jury in
M ssouri state court of capital nurder and sentenced to
death. MDonald's execution is currently schedul ed for
Sept enber 24, 1997, at 12:01 a.m The district court for
the Eastern District of Mssouri denied MDonald' s
initial federal habeas petition, see MDonald v. Delo,
897 F. Supp. 1224 (E.D. Md. 1995) (MDonald I), and this
Court affirmed. See McDonald v. Bowersox, 101 F.3d 588
(8th Cir. 1996) (MDonald Il), cert. denied, 117 S. C.




2527 (1997). McDonald now noves this Court for
perm ssion to file a successive



federal habeas petition. See 28 U S . C A 8§ 2244(b)(3) (A
(West Supp. 1997). We deny this notion.

On May 16, 1981, MDonald robbed and nurdered off-
duty police officer Robert Jordan while Oficer Jordan's
el even-year-ol d daughter Rochell e watched. MDonald was
convicted of capital nurder and sentenced to death on
February 24, 1982.

During the ensuing decade-and-a-half, McDonal d
pur sued post-conviction and collateral relief in federal
and M ssouri state courts, seeking to overturn his
conviction and sentence. See MDonald Il, 101 F. 3d at
591-92 (describing history of litigation). In 1989,
McDonald filed his first federal habeas petition pursuant
to 28 U S.C. § 2254 (1988). M©MDonald raised over fifty
clains in his first federal habeas petition, including a
claim that his trial attorney rendered ineffective
assi stance of counsel by failing to notify the tria
court that MDonald intended to rely on a defense of
ment al di sease or defect.

To support his claim of ineffective assistance of
counsel, MDonald relied on the 1986 post-trial testinony
of Dr. John Waite. Dr. Waite testified that MDonal d
suffered from Post-Vietnam Syndrone, a form of post-
traumati c stress di sorder experienced by veterans of the
war in Vietnam As MDonald stated, "Dr. Waite concl uded
that [MDonald's] loss of control and 'trained hyper-
arousal due to Post-Vietnam Stress Disorder, caused
[ McDonald] to act in an inpulsive manner, inpaired or
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extinguished his ability to deliberate, and rendered him
i ncapabl e of reflection.” Appellant's Br. in Case No. 95-
3863 at 9. The district court rejected McDonald' s claim

of ineffective assistance of counsel, see MDonald I, 898
F. Supp. at 1249-50, and this Court affirned. See
McDonald 11, 101 F.3d at 595. In affirmng, we noted

that McDonald had failed to denonstrate prejudice arising
fromhis counsel's all eged



I nef f ect
t endi ng
defect."

I n
successi

I veness because "there was mnimal evidence
to prove that MDonald had a nental disease or
| d.

his instant notion for permssion to file a
ve habeas petition, MDonald states that his

proposed petition

raises one ground of constitutional error:
whet her M. MDonald would be deprived of due
process of |aw and subjected to cruel and
unusual punishnment, in violation of his rights
under t he Fifth, Eighth and Fourteenth
Amrendnents to the United States Constitution, if

hi s

execution was permtted to proceed w thout

reconsi deration of the issue concerning the
jury's failure to Ilearn of the genesis,

exi st ence, and effect of M. McDonal d' s
psychiatric illness prior to its recomendati on
that he be put to death. The passage of tine

and

evolution of diagnostic techniques and

capabilities have rendered it constitutionally

and

norally inconprehensible in 1997 that a

decorated Vietnam veteran actively suffering
from service-related post-traumatic stress
di sorder mght be executed after a trial in
whi ch no nention was nmade of his nental illness

and

di m ni shed capacities. These clains are

successive, in that they were not presented in

pet i

tioner's prior application for habeas corpus

relief pursuant to 28 U S.C 8§ 2254, Thi s
successive petition should not be dismssed,
however, because the factual predicate for the

cl ai

nms coul d not have been di scovered previously

t hrough the exercise of due diligence .

Mot. to Authorize the Filing of a Successive Habeas Pet.

and for

Stay of Execution of H's Sentence of Death at 2
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(Sept. 19, 1997) (Motion). \Wile the body of MDonal d' s
I nstant noti on makes extensive references to Dr. Waite's
testinony, see, e.qg., id. at 6-7, nn. 5-6, it does not
refer to any evidence not presented during the
adjudi cation of McDonald's first federal habeas petition.
Rat her, McDonald nerely asserts that "[t]his Court shoul d
grant Petitioner Permission to file a Successive Habeas
Corpus Petition so that the federal courts can determ ne
the appropriateness and the constitutionality of
permtting an individual to be executed when the trial
was originally reviewed for




constitutional error in both state and federal courts
based on notions about science which are no |onger
valid." 1d. at 9.

The Anti-Terrorismand Effective Death Penalty Act of
1996, Pub. L. No. 104-132, 110 Stat. 1217 (1996) (AEDPA),
"changed the conditions under which second or successive
applications [for federal habeas relief] may be
considered and decided on their nerits." Ruiz v. Norris,
104 F.3d 163, 164 (8th Cr. 1997), petition for cert.
filed, (U S Jan. 7, 1997) (No. 96-7352). Pursuant to
the rel evant sections of the AEDPA, codified at 28 U. S. C.
8 2244(b),

(1) Aclaimpresented in a second or successive
habeas corpus application under [28 U S C ]
section 2254 that was presented in a prior
application shall be dism ssed.

(2) Aclaimpresented in a second or successive
habeas corpus application under [28 U S C ]
section 2254 that was not presented in a prior
application shall be dism ssed unl ess--

(A) the applicant shows that the claim
relies on a new rule of constitutional
law, made retroactive to cases on
collateral review by the Suprene Court,
t hat was previously unavail abl e; or

(B)(i) the factual predicate for the
claim could not have been discovered
previously through the exercise of due
dil i gence; and



(ii) the facts underlying the claim if
proven and viewed in |light of the
evi dence as a whol e, would be sufficient
to establish by clear and convincing
evidence that, but for constitutiona
error, no reasonable factfinder would
have found the applicant guilty of the
underlying of fense.



28 U.S.C. A § 2244(b)(1) & (2) (Vest Supp. 1997).

The <claim that MDonald wshes to raise in a
successi ve habeas petition--that because of MDonal d's
mental illness it is a violation of the United States
Constitution to execute him-shares the sane factual
predicate as his prior claimof ineffective assistance of
counsel based on counsel's failure to pursue a nenta
di sease or defect defense. It is therefore likely that
this proposed claim would be barred by 28 US C A 8§
2244(b) (1) as a claimalready raised in an initial habeas
petition. Cf. Wainwight v. Norris, 1997 W. 469583, at
*2 (8th Gr. Jan. 2, 1997) (interpreting 8 2244(b)(1));
Zeitvogel v. Bowersox, 103 F.3d 54, 55-56 (8th Cir. 1996)
(sane). Even assum ng, however, that this is a "new
claim® for purposes of 8§ 2244(b), it is apparent that
McDonal d has failed to satisfy the conditions of either
8§ 2244(b)(2) (A or (B).

McDonal d does not contend that his successive habeas
claimrelies on a new rule of constitutional |aw nade
retroactive by the United States Suprene Court to cases
on collateral review, and 8 2244(b)(2)(A) therefore does
not apply. See Ruiz, 104 F.3d at 165 (interpreting 8§
2244(b)(2) (A)). Despite MDonald's assertions to the
contrary, it is apparent that 8 2244(b)(2)(B) al so does

not apply.

To support his claim of a constitutional error,
McDonald points only to psychiatric evidence that was
avail able in 1986. McDonald filed his initial federal
habeas petition in 1988. McDonal d does not attenpt to
explain in what manner this evidence "could not have been
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di scovered previously" so that he could not have raised
his proposed successive habeas claim in his initial
federal habeas petition. Gven that McDonald explicitly
relied on Dr. Waite's testinony during the adjudication
of his initial federal habeas petition, it is obvious
that this evidence was previously available to him

In his notion, McDonald asserts that "[t]he
scientific ability to diagnose and treat [his] nenta
affliction has progressed over the past ten years."
Motion at 11.
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McDonal d has neither supported this assertion, nor has he
expl ai ned how such inprovenent, if it can be assuned to
exi st, constitutes new evidence. Accordingly, we
conclude that McDonald has failed to neet the
requi rements of 8§ 2244(b)(2)(B). Because MDonal d has
failed to neet these requirenents, we nust deny his
notion for authorization to file a successive habeas
petition. See 28 U S.CA 8 2244(b)(3)(C (West Supp.
1997) ("The court of appeals may authorize the filing of
a second or successive application only if it determ nes
that the application nmakes a prima facie show ng that the
application satisfies t he requi renments of this
subsection.").

Finally, MDonald argues that, even if he has not net
the requirenments of 8§ 2244(b)(2)(B), his "[a]pplication
cannot be denied because Petitioner is a death row
pri soner who offers persuasive evidence of his innocence
of first degree mnurder, and the dismssal of ¢this
application would lead to the execution of a person
I nnocent of a capital crine. . . ." Mdtion at 2-3. W
di sagree. There is no doubt whatsoever that McDonald is
the person who brutally ended the Iife of Oficer Robert
Jordan, and we have previously rejected MDonald's
argunent that there exists persuasive evidence that
McDonal d should not be held cul pable for his conduct.
See McDonald Il, 101 F.3d at 595. Accordingly, we need
not deci de whether, and in what circunstances, a cl ai m of
actual innocence can allow us to waive 8§ 2244(b)(2)'s
requi renments for our approval of a successive habeas
petition.
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For the foregoing reasons, MDonald' s notion for
approval to file a successive federal habeas petition is
deni ed. We also deny McDonald's notion for a stay of
execution "because there are no substantial grounds on
which relief m ght be granted by this court."
VWai nwight, 1997 W. 469583, at *3 (citing Delo v. Stokes,
495 U. S. 320, 321 (1990) (per curiam).
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A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, ElIGHTH C RCUIT.

13-



