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MAGILL, Circuit Judge.

We revisit this sex di scrim nation case as Nancy Kobrin
appeals fromthe district court’s? order that both adopted
the special master’s® findings of fact as well as granted

'The Honorable Frank J. Magill was an active judge at the time this case was
submitted and assumed senior status on April 1, 1997, before the opinion was filed.

The Honorable Paul A. Magnuson, Chief Judge, United States District Court for
the District of Minnesota.

3Special Master Leonard E. Lindquist.



judgnment in favor of the defendant, the University of
M nnesota (University). Kobrin argues that the district
court’s order should be reversed for any one of the
follow ng three reasons: (1) she was entitled to have a
heari ng before a panel of three persons rather than the
speci al nmaster alone; (2) the special naster applied the
wrong | egal standard when review ng Kobrin's claim and
(3) the University was unable to produce all of the
docunents that the University is required to nmaintain
under its own hiring guidelines. W affirm

In 1980, the University settled a class action sex
discrimnation suit, Rajender v. University of M nnesota,
No. 4-73-435 (D. M nn. Aug. 13, 1980), by entering into

a consent decree. Under the terns of the Rajender
consent decree, the University nust conduct a nationw de
search to fill any academ c, non-student position. The

University must also make a good faith effort to hire
“approximately equally well qualified” fenmal e candi dates
under an affirmative action plan until the percentage of
wonen enployed at all Jlevels within a University
departnent equals the percentage of wonen avail able for
hiring. Rajender Consent Decree at 3-4. To conply wth
this requirenent, the University annually conpiles
faculty gender statistics of the percentage of wonen
enpl oyed at each level within each departnent of the
Uni versity. As part of its good faith effort, the
University has witten hiring guidelines for each
depart nent. The hiring guidelines require each
departnent to keep extensive records of 1its hiring



process. These hiring guidelines, however, are not part
of the Raj ender consent decree.

Kobrin becane a Ph.D. candidate in the University’'s
Departnent of Conparative Literature (Departnent) in
1978. She al so pursued psychoanal ytical training as an

advanced research fellow at the Institute for
Psychoanal ysis in Chicago. Before receiving her Ph.D. in
conparative literature from the University in 1984,
Kobrin



served as the Acting Program Drector for the
Uni versity's Center for Humanistic Studies (CHS).*

After Kobrin received her Ph.D. in 1984, she applied,
I nterviewed, and was selected for the position of CHS
Program Coor di nat or. This selection process conplied
with the provisions of the Rajender consent decree. The
position of CHS Program Coordi nator was a non-tenured,

year-to-year position that Kobrin held until 1988. In
addition to her duties as CHS Program Coordi nat or, Kobrin
al so taught sone classes for the Departnent. In 1988,

however, the University closed the CHS. Consequent |y,
Kobrin's position as CHS Program Coordinator was
el i m nat ed.

Around the sane tine, two professors resigned from
t he Departnent. On the recomendation of one of the
resigning professors, the University hired Kobrin as a
| ecturer® for the Departnent. Kobrin s position as a
| ecturer for the Departnent was funded by a “soft noney
fund,” a type of University grant given to a departnent
for a specific purpose on an annual basis. Kobrin was
notified that her job would | ast from Septenber 16, 1989,
t hrough June 15, 1990.

After Kobrin was hired as a lecturer, the University
informed Kobrin that the creation of the |lecturer
position for which she had just been hired triggered the

“The CHS was an interdisciplinary center established by the College of Liberal
Arts to promote research in the humanities.

*The term “lecturer” applies to non-permanent, non-tenure track teaching
positions. These positions can involve some administrative duties as well.
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need for a search pursuant to the Rajender consent
decr ee. Kobrin objected to the need for a Rajender
search, arguing that she did not occupy a newly created
position because the position was not substantially
different from her previous position as CHS Program
Coordi nator. The deans of the Departnent disagreed with
Kobrin and decided that a Raj ender search was necessary
because, in their opinion, Kobrin's new position was



materially different fromher old one. By the tine the
deans had made this decision, however, there was not
enough time to conduct a Rajender search prior to the

start of the academ c year. Therefore, Kobrin was
allowed to keep her position as a Departnent |ecturer for
one year. However, the University’'s Equal Opportunity

Ofice nmade it clear to the Departnent that Kobrin could
not continue in her position as |ecturer unless she was
selected for that position in the course of the Rajender
search that would be conducted before the start of the
next academnmi c year.

To conduct a Rajender search, the Departnent nust
first forma search commttee. The commttee’'s job is to
make a final selection for the advertised position based
on characteristics such as a candidate’s training, his or
her experience, the quality and quantity of a candidate’s
published works, and the academ c recommendations
subm tted on behalf of each candi date. I f a Rajender
search results in the hiring of a nmale candidate, the
search commttee nust list the three nost qualified wonen
who were consi dered and docunent the commttee’ s reasons
for not hiring one of these wonen.

In 1988, the Departnent approved funding for a new
senior faculty position and a new junior faculty
position. Both of these were tenure-track positions. To
fill the two positions, the Departnent fornmed a search
commttee of three wonen and four nmen and then adverti sed
for candidates with a solid background in critical theory
and a background in at |east one of the foll ow ng areas:
literature with an ener gent critical | nt erest,
conti nent al European critical interest, continental
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European literature of a period after 1600, or nedia
st udi es. About one hundred people applied to the
Departnment for the junior faculty position, including
Kobri n. The search commttee narrowed this pool to a
group of about fifteen candi dates, which included Kobrin.
The search commttee further narrowed the pool of
candi dates to a group of approximately three finalists.
Kobrin, however, was not chosen as a finalist because, in
the opinion of the search committee, there were several
ot her candi dates that were better qualified than she.



Utimtely, the search conmttee selected a nale,
Prabhakara Jha, for the junior faculty position. He had
a strong background in literature with an energent
critical interest. For the senior position, the search
commttee selected a candidate who ultimately declined
the offer. Finding no other suitable candidates for the
seni or position, the commttee received perm ssion from
the University to hire a second junior faculty nenber
I nst ead. Before filling this position, the University
did not recalculate the Departnent’s faculty gender
statistics for the junior faculty level, even though the
hiring of professor Jha was likely to have changed the
percentage of nmales and fenmales at that |evel within the
Departnent. The commttee finally selected Peter Canning
to fill the second junior faculty position. The chair of
the search commttee informed Kobrin of the comnmttee’s
decision by mail in July 1989.

After receiving news of the search commttee’'s
deci sion, Kobrin asked for the docunents that the
Departnment is required to create under its own hiring
gui delines. The Departnent was able to produce sone, but
not all, of these docunents.

Kobrin filed a Rajender sex discrimnation claim
against the University in the district court.® 1In her
conplaint, Kobrin alleged that the Departnent had

°Aswe previoudy explained in Kobrin v. University of Minnesota, 34 F.3d 698
(8th Cir. 1994) (Kobrin 1), “[s]ex discrimination claims against the University are
brought under the Rajender consent decree, but Title VII [of the Civil Rights Act of
1964, 42 U.S.C. § 2000e to 2000e-17,] standards still govern the claims.” 34 F.3d at
701 n.2.
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di scri m nat ed agai nst her based on her sex when it failed
to hire her for the second junior faculty position. The
Uni versity subsequently elected not to renew Kobrin's
| ecturer position. Kobrin then filed a second Raj ender
claimagainst the University in the district court, this
time alleging that she was termnated in retaliation for
having filed her first claim



Kobrin's sex discrimnation and retaliation clains
were consi dered by a special master, who recommended t hat
the district court grant the University's notion for
summary judgnment on all clains. The district court
adopted the recomendation of the special master and
granted the University summary judgnent. Kobrin appeal ed
the district court’s decision to this Court. W affirned
the district court’s grant of summary judgnent to the

Uni versity on the retaliation <claim Kobrin wv.
Uni versity of Mnn., 34 F.3d 698, 705 (8th Cr. 1994)
(Kobrin 1). However, we found that Kobrin had

established a prim facie case of sex discrimnation and
that there was a genuine issue of fact as to whether the
University' s proffered reasons for failing to hire Kobrin
were nere pretext. Id. at 702-083. Accordingly, we
affirmed in part and reversed in part the district
court’s grant of summary judgenent, and remanded the case
for further proceedings. 1d. at 705.

On remand, the district court appointed special
master Leonard E. Lindquist to hear Kobrin's case. The
speci al master held a hearing on Kobrin's sex
discrimnation claimfromApril 3, 1995, through April 7,
1995. Al though Kobrin was entitled to a hearing in front
of a three-person panel under the terns of the Raj ender
consent decree, at no time before or during the hearing
did Kobrin object to the fact that the special nmaster was
presiding by hinself, nor did Kobrin ever assert before
the special master her right to a three-person panel.
During this tinme, Kobrin's counsel was an attorney who
was sinultaneously representing several other clainmnts
suing the University pursuant to the Rajender consent
decr ee.
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After the conclusion of the hearing, the special
master wote an extensive, twenty-eight page report
detailing his findings of fact with respect to Kobrin’'s
cl ai nms. The special master first recounted the steps
that the University had taken in deciding whomit would
hire for the second junior faculty position. The speci al
master then found that the Departnent did not
di scrim nate agai nst Kobrin on the basis of her gender in
violation of Title VII oftheCivil Rights Act of 1964, 42 U.S.C. § 2000e

to 2000e-17, when it declined to hire Kobrin. The speci al
master also found that the
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Departnment’s failure to hire Kobrin did not violate the
affirmative action hiring plan outlined by the Raj ender
consent decree.

After the special master filed his wunfavorable
report, Kobrin objected to the special master’s findings
in the district court. Kobrin objected on the grounds
that: (1) she was entitled to a hearing in front of a
t hree-person panel instead of just the special master;
(2) the special nmaster had applied the wong | egal
standard when he reviewed Kobrin's claim and (3) the
Uni versity was unable to produce all of the docunents
related to the hiring process that the University is
required to maintain under its own hiring guidelines.

The district court adopted the special naster’s
findings of fact and entered judgnent for the defendants.
Kobrin appeals to this Court.

Kobrin argues that the decision of the district court
shoul d be reversed because she was entitled to a hearing
in front of a three-person panel rather than only a
speci al master. W disagree.

Odinarily, when a party fails to object in a tinely
manner to the appointnent of a special naster, the
objection is waived. See Burlington Northern R R Co. V.
Departnent of Revenue of WAshington, 934 F.2d 1064, 1069
(9th Gr. 1991); see also First lowa Hydro Elec. Coop.
V. lowa-lllinois Gas and Elec. Co., 245 F.2d 613, 628
(8th Gr. 1957) (“Failure to nake [a] tinely objection to
t he appointnent of a [special njaster either at the tine
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of the order [appointing the special nmaster] or pronptly
t hereafter constitutes a waiver of error and objections

."). Moreover, where a litigant waits to object to
t he appointnment of a special master until after that
special master has filed an unfavorable report, any
objections to the appointnent of that special naster are
particul arly unpersuasi ve. See Burlington Northern, 934
F.2d at 1069.
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In the instant case, Kobrin did not inmrediately
object to the appointnent of the special mnmaster but
I nstead sat on her rights throughout the five-day period
during which the special nmaster conducted the hearing.
Furthernore, Kobrin did not object to the special
master’s appointnent until after the special nmaster filed
his unfavorable, twenty-eight page report. Fi nal |y,
given Kobrin's counsel’s experience in [litigating
Raj ender clains, Kobrin's counsel alnobst certainly was
aware of Kobrin's right to a three-person panel.
Nevert hel ess, Kobrin did not assert her right to be heard
by a three-person panel in a tinely nmanner. Based on
these factors, we hold that Kobrin waived her right to a
t hr ee- person panel.

Kobrin argues that, although the University has
offered a legitimte, non-discrimnatory reason for not
hiring her, the University's failure to recalculate the
Departnent faculty gender statistics proves that the
Uni versity' s proffered reasons for hiring Canni ng instead
of her were nere pretext for engaging in sex
discrimnation. According to Kobrin, the district court
erred when it did not conclude that the University’'s
failure to recalculate the faculty gender statistics
constitutes proof of pretext. Mre specifically, Kobrin
argues that the district court erred when it accepted the
University' s assessnent of Kobrin's qualifications and
the University' s argunent that, even if the University
were obligated to recalculate the faculty gender
statistics, Kobrin would not have been hired. Kobrin
argues that the district court was instead required to

-14-



make an i ndependent review of her qualifications for the
junior faculty position. W disagree.

In a Title VIl case in which a plaintiff does not
present direct evidence of illegal discrimnation, the
plaintiff has the initial burden of establishing a prina
facie case. See St. Mary’'s Honor Cr. v. Hicks, 509 U. S.
502, 506 (1993). Once the plaintiff establishes a prim
facie case, there is a presunption that the enployer
commtted illegal discrimnation. Id. If the plaintiff
establishes a prima facie case of illegal
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discrimnation, then it falls to the defendant to rebut
the resulting presunption of discrimnation by producing
a legitimte, non-di scrimnatory reason for t he
defendant’s actions. 1d. at 506-07. Wen the defendant
proffers a legitimte, non-discrimnatory reason for its

actions, the presunption of illegal discrimnation has
been rebutted and it falls to the plaintiff to prove that
the proffered reason is nere pretext. ld. at 507.

Not wi t hst andi ng the presunption of discrimnation that
arises after the plaintiff establishes her prima facie
case, the plaintiff retains, at all tines, “the ultimte
burden of persuading the trier of fact that the defendant
i ntentionally discrimnated against the plaintiff

" 1d. (quotations, citation, and alteration omtted).

W have already held in Kobrin | that Kobrin
established a prima facie case against the University.
34 F.3d at 702. Kobrin has shown that (1) she is a
menber of a protected class; (2) she was qualified for
the position for which the University was accepting
applications; (3) she was denied the position; and (4)
the University hired a mal e candi date, Peter Canning, for
the position. 1d. The University has, however, rebutted
the presunption, created by Kobrin's prima facie case, by
stating as its legitimte, non-discrimnatory reason for
hiring Canning instead of Kobrin that Canning was the
nost qualified candidate for the junior faculty position.
Id. at 703. This case thus turns on the issue of whether
Kobrin can offer sufficient proof that the University’'s
stated reason for not hiring her was nere pretext. I|d.

Under the Raj ender consent decree, the University is
obligated to hire an approximately equally well qualified
femal e candidate when the percentage of wonen in the
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hiring pool is greater than the percentage of wonen at
the level in the Departnent for which a candidate is
sought. Rajender Consent Decree at 3-4. The University,

however, did not recalculate the faculty gender
statistics after professor Jha was hired for the junior
faculty position. Kobrin asserts that, had the

University recalculated the faculty gender statistics,
the University woul d have been required, pursuant to the
Raj ender consent decree, to hire an approxinmately equally
well qualified female candidate for the second junior
faculty position. Kobrin further asserts that the
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University's decision not to recalculate the faculty
gender statistics proves that the University' s proffered
reason for not hiring Kobrin was nere pretext for
engagi ng in sex discrimnation.

The district court rejected Kobrin's proof of pretext
because the district court had already accepted the
Uni versity’'s conclusion that Kobrin was not an
approximately equally well qualified fenale candi date.
Mem Op. (May 7, 1996) at 9. Accordingly, the district
court reasoned that the University's failure to
recal culate the faculty gender statistics could not be
proof of pretext because, even if the University had
recalculated the faculty gender statistics, t he
Uni versity would not have been obligated to hire Kobrin
since she was not an approximately equally well qualified
candi dat e. Kobrin, however, argues that the district
court should have independently assessed Kobrin's
qualifications rather than relying on the University’'s
fi ndi ngs.

This Court reviews a district court’s concl usi ons of
| aw de novo and its findings of fact under the clearly
erroneous standard. Sawheny v. Pioneer H -Bred Int’l,
Inc., 93 F.3d 1401, 1407 (8th Cr. 1996). Moreover, it
IS inappropriate for a court to “sit as a super personnel
council to review tenure decisions.” Brousard-Norcross

v. Augustana College Ass’'n, 935 F.2d 974, 976 (8th Cir.
1991) (quotations omtted). As we explained in Kobrin I,
we

accord a high degree of deference to the
j udgnent of university decision-nmakers regarding

18-



candi dat es’ qgqual i fications for academ c

positions. To prevail, the plaintiff nust show
sonmething nore than a nere dispute over her
qualifications for the position. |Indeed, in the

tenure context, for exanple, the plaintiff’'s
evi dence of pretext nust be of such strength and
quality as to permt a reasonable finding that
the denial of tenure was obviously unsupported.

34 F.3d at 704 n.4 (quotations, alteration, and citations
omtted).
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The district court’s finding that Kobrin was not an
approximately equally well qualified candi date was not
clearly erroneous. The record contains anple evidence to
support the district court’s concl usion. For exanpl e,
the professors on the search conmttee testified that
Kobrin' s application was weaker than the applications of
sever al ot her candi dat es, both mle and fenale.
Professor Ronald W Sousa, a nenber of the search
commttee, testified that Kobrin was at the bottom of the
sem -finalist list, not the top. Mem Op. and Rec. O.
(Feb. 28, 1996) at 16 (Special Master). Professor Nancy
Arnmstrong, another nenber of +the search committee,
testified to bei ng underwhel ned by Kobrin's candi dacy and
specifically noted that she did not find Kobrin to be an
approximately equally well qualified candidate. 1d. at
17. Finally, professor Rey Chow, also a nenber of the
search commttee, testified that not only was Kobrin “not
good enough for the departnent,” but also that there were
other, better qualified femal e candi dates who had applied
for the junior faculty position. 1d.

Furt hernore, Kobrin was not one of the candi dates
that the University listed as the three best qualified
wonen candidates, a listing that was required by the
Raj ender consent decree. As a result, there were at
| east three wonen that the University found to be nore
qual i fied than Kobrin.

Based on the district court’'s findings, which are
fully supported by the record, it is apparent that Kobrin
was not an approximately equally well qualified
candidate. Thus, even if the University had recal cul ated
the Departnent faculty gender statistics, Kobrin would
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not have been hired for the second junior faculty
posi tion. Accordingly, the University's failure to
recal cul ate the Departnent faculty gender statistics is
not sufficient proof of pretext in these circunstances.

| V.
Finally, Kobrin argues that the decision of the
district court nust be reversed because the University

was unable to produce all of the docunents that the
Uni versity

_21-



Is required to maintain under its own hiring guidelines.
Kobrin asserts that this denonstrates the University’'s
| ack of good faith, a violation of the Raj ender consent
decree. W disagree.

The determ nation of whether a party has acted in
good faith is a factual determination that we review
under the clearly erroneous standard. Cf. MMahon Food
Corp. v. Burger Dairy Co., 103 F.3d 1307, 1313 (7th Gr.
1996) (“Atrial court’s conclusion that a party failed to
act in good faith [in the context of a commercial case]
is a finding of fact which we reverse only for clear
error.”); Craner v. Conm ssioner, 64 F.3d 1406, 1415 (9th
Gr. 1995) (“The Tax Court also found that appellants did
not act in good faith. W review this finding of fact
for clear error.”), cert. denied, 116 S. C. 2499 (1996);
United States v. Singer, 785 F.2d 228, 234 n.6 (8th Cr.
1986) (reviewng the trial court’s determ nation of good
faith for clear error in the context of a crimnal case).

Under the terns of the Rajender consent decree, the
University was only required to nake a good faith effort

to hire approximately equally well qualified fenale
candi dat es. Raj ender Consent Decree at 3-4. The
University’'s hiring gquidelines are not part of the
Raj ender consent decree. As a result, that the

Uni versity was not able to produce all of the docunents
it is supposed to maintain wunder its own hiring
gui delines was not, by itself, a per se violation of the
Raj ender consent decree.

Furthernore, the district court’s finding that the
Uni versity had conducted the Rajender search in good
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faith is not clearly erroneous. Wth respect to the
m ssi ng docunents, the special nmaster specifically found
that “[t]here is not one iota of evidence to support a
finding that these [m ssing] docunents were intentionally
destroyed, nor is there any indication that the docunents
contained information contrary to the testinony of the
three search commttee nenbers . . . .7 Mem Op. and
Rec. O. at 20-21. Kobrin herself has offered no
evidence that the loss of sone of the docunents was
anything other than inadvertent. G ven the University’'s
gener al

-23-



conpliance with the terns of the Raj ender consent decree
when it undertook its search to fill the junior faculty
position, the University's failure to maintain every
single docunent required by the University's hiring
guidelines is not enough to conpel the concl usion that
the University failed to act in good faith.

V.
For the foregoing reasons, we affirm
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