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LOKEN, Circuit Judge.

A Departnent of Labor investigation concluded that Robert Regan,
trustee of the Osseo-Brookl yn School Bus Conpany Profit Sharing Plan (“the
Pl an”), had engaged in prohibited and i nprudent transactions that violated
his fiduciary duties under the Enployee Retirenent Incone Security Act
(“ERISA"), 29 U.S.C. 88 1001 et seq. After the Departnent acquiesced in
voluntary conpliance efforts, including appointnment of a new, independent
trustee, certain Plan beneficiaries comenced this private action agai nst
Regan and the Bus Conpany seeking conpensatory relief on behalf of the
Pl an.



When Regan died before trial, his estate was substituted as a party
defendant. After the bench trial, the district court?! concluded that Regan
twice breached fiduciary duties as trustee and awarded $287,269.27 to the
Plan and $146,750 to plaintiffs for their attorneys’ fees. Def endant s
appeal, challenging only the relief awarded. W affirm

I. The Relief Afforded to the Pl an

ERI SA i nposes exacting duties on the fiduciaries who control enpl oyee
benefit plans to protect the interests of plan participants and

beneficiaries. |In investing plan assets, for exanple, ERI SA fiduciaries
must act solely in the interest of plan beneficiaries and “with the care,
skill, prudence, and diligence [of] a prudent man acting in a |ike capacity
and famliar with such matters.” 29 U S. C § 1104(a)(1)(B). In addition

fiduciaries nust avoid engaging in prohibited transactions, such as self-
dealing. See 29 U S.C § 1106. Wien these duties are breached, 29 U S.C
8 1109(a) provides that the fiduciary “shall be personally liable to nmake
good to such plan any | osses to the plan resulting fromeach such breach

and to restore to such plan any profits of such fiduciary which have been
made through use of assets of the plan by the fiduciary.” The principa

issue on this appeal is whether the district court correctly applied
8 1109(a) to two transactions in which Regan inproperly invested Plan
assets.
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A. The School District Transaction

In Novenber 1988, Regan bought a school bus terminal for $820,000 at
a bankruptcy auction, planning to resell the property to | ndependent Schoo
District #196 (the “School District”). After financing the initial
purchase with an $820, 000 “bridge | oan” from First Bank Robbi nsdale (“First
Bank”), Regan began negotiating a | ease/ purchase agreenent with the Schoo
District and long termfinancing with First Bank. |n January 1989, First
Bank offered Regan a | ong-term $820,000 | oan, bearing interest at 11. 0%t he
first year and at a floating rate thereafter, and secured by a nortgage on
the term nal property, a corporate guaranty fromthe Bus Conpany, a pl edge
of $200, 000 of certificates of deposit owned by Regan, and assignnent of
the School District’'s | ease paynents.

In April 1989, Regan and the School District entered into a
| ease/ purchase agreenent. The School District |eased the terminal for
$17,969 per nonth for the fifty nonths comrencing My 1,1989, and was
granted an option to buy the property for $594,292 at the end of the |ease.
Wth this comiitnent in place, Regan turned down First Bank's pernanent
| oan offer and obtained his financing fromthe Plan. On May 1, 1989, he
caused the Plan to repay the $820,000 bridge | oan. No docunent evi denced
this $820,000 “loan.” During each nonth of the | ease, Regan received the
$17,969 rent paynment fromthe School District. For the first thirty eight
nmont hs, he remtted $9,969 to the Plan, keeping $8,000 per nonth as his
profit in the transaction. He renmitted all of the last twelve renta
paynents to the Plan. Wen the School District exercised its option to
purchase, the Plan received the full $594,292 purchase price. During the
fifty-nonth | ease, Regan held unencunbered title to the term nal and made
a gross profit of $304, 000 ($8,000 per



month for thirty-eight nonths). The Plan earned 11.75% annual interest,
and its $820,000 loan was repaid in full

The district court concluded that this self-dealing between Regan and
the Plan breached Regan’s fiduciary duties as defined in ERISA
specifically, 29 U S.C 8§ 1104(a)(1)(B) and 1106(b)(1). Defendants do not

chal l enge that conclusion on appeal, and rightly so. Even if Regan
intended to benefit the Plan, ERISA flatly “prohibits transactions in which
the potential for msuse of plan assets is particularly great.” Leigh v.
Engle, 727 F.2d 113, 123 (7th Cr. 1984). Though Regan invested Pl an
assets in a “loan” that earned 11.75%interest -- nuch better than the 4%
6% return then being earned on the Plan’s investnents -- he did not protect

the Plan, as an independent trustee surely woul d have, by docunenting that
the Plan was a | ender, not an investor, and by obtaining adequate security
for the Plan’s | oan, such as the collateral demanded in First Bank’s
proposal. Regan evidently knew his self-dealing was suspect because, by
reporting that the Plan had nade a secured |loan to the School District, he
conceal ed the true nature of the transaction from Pl an beneficiaries, the
Pl an’s auditors, and the |Internal Revenue Service.

Thus, the issue here is renedy. Because the Plan suffered no | oss,
the question is whether Regan (now his estate) nust disgorge to the Plan
“profits . . . made through use of assets of the plan by the fiduciary.”
29 U S.C § 1109(a). Wen a fiduciary has invested his own assets and nade
use of plan assets in a prohibited transaction, “section 1109 only all ows
recovery [for the plan] where there is a causal connection between the use
of the plan’'s assets and the profits nade by fiduciaries on the investnent
of their own assets.” Leigh v. Engle, 858 F.2d 361, 366 (7th Cr.




1988), cert. denied, 489 U. S. 1078 (1989).2 Defendants argue that Regan
did not profit by “using” Plan assets because his profit was | ocked i n when

he reached agreenent with the School District in April 1989, and because
he could have financed the | ease/purchase with his own |iquid assets, or
with a long-termloan fromFirst Bank. The district court rejected that
argunent and awarded the Plan $275, 652. 27, Regan's entire net profit from
the transaction including prejudgnment interest.

On appeal, defendants renew their ar gunent t hat Regan’' s
entrepreneurial profit was fixed once he had negotiated terns with both the
School District and First Bank, before the Plan becane invol ved. The npst
obvious problemwi th this argunent is that Regan obtai ned financing from
the Plan on different terns than First Bank had of fered. Appellants focus
only on the fact that the initial interest rate offered by First Bank woul d
have been less than the 11.75% paid to the Plan. But First Bank financing
woul d have involved not only the risk of a floating interest rate, but al so
extensive collateral requirements -- a first nortgage on the terninal
property, assignnent of the School District’s | ease paynents, a guaranty
from the Bus Conmpany, and a continuing pledge by Regan of $200,000 of
highly liquid assets. There is no evidence in the record that explains the
financial cost of these terns to Regan as borrower at that tine. Had Regan
lived to testify at trial, he mght have convinced the finder of fact that,
despite his efforts to cover up the Plan’s involvenent, he really did
transfer all of the “lender’s profit” fromFirst Bank to the Plan, deriving
no personal profit fromhis unlawful use of Plan assets. But on

2See also Etter v. J. Pease Constr. Co., 963 F.2d 1005, 1009
(7th CGr. 1992) (“the fact that a transaction is prohibited under
ERI SA does not necessarily nmandate a renedy, although it is a
very dangerous area for trustees to explore, let alone attenpt to
exploit”).




this record, the district court was clearly justified in drawing a contrary
conclusion -- that Regan surreptitiously nmade use of the Plan’s $820, 000
at least in part to inprove his own financial circunstances and thereby
increase his profit fromthe purchase and resale of the terninal property.

That conclusion resolves this part of the case. Def endant s argue
only that Regan nmade no profit through use of the Plan's assets. They do
not raise the nore conpl ex question whether Regan’'s entire profit should
be attributed to his unlawful use of the Plan's assets. W do not address
that question, except to remnd future litigants that “once the ERI SA
plaintiff has proved a breach of fiduciary duty and a prima facie case of

ill-gotten profit to the fiduciary, the burden of persuasion shifts
tothe fiduciary to prove that . . . his profit was not attributable to the
breach of duty.” Martin v. Feilen, 965 F.2d 660, 671 (8th Cr. 1992), cert
deni ed, 506 U.S. 1054 (1993).

B. The Reco Loans.

In October 1985, Regan |ent $200,000 of Plan assets to Reco, Inc.
a conpeting school bus conpany owned beneficially by several of his nieces

and nephews. This term loan was repayable in sem annual $10,000
installments, with the balance due in July 1988. It was secured by a
junior nortgage on Reco’s new bus termnal. Regan caused the Plan to

extend this | oan beyond July 1988 and to | end Reco an additional $450, 000
in Cctober 1990. Reco repeatedly missed installment paynents of principal

and interest over the years, but there was evidence that the Plan's | oan
was al ways fully secured. In January 1992, at Reco’s request, Regan caused
the Plan to reduce the interest rate on the unpaid | oan bal ance from 11. 0%
to 9.5% Reco repaid the Plan in full in January 1993.



This was not a prohibited transaction, but the district court
nonet hel ess concl uded that Regan breached his fiduciary duty of care to the
Plan by acting inprudently and by not acting solely in the best interests
of the Plan. See 29 U S.C. § 1104 (a)(1)(A) and (B). Again, defendants
do not contest this conclusion on appeal. Turning to the question of
renedy, the district court awarded $11,617 to reinburse the Plan for the
| oss attributable to the 1992 interest rate reduction. Defendants argue
that this was an inproper renedy under § 1109(a), pointing to
“uncontradi cted and apparently credi ble” testinony by Patrick Regan, a Reco
officer, and Scott Regan, Regan’'s son, that interest rates declined in
1991, that Reco threatened to refinance el sewhere if the Plan did not
reduce its interest rate to 9.5% and that Regan reasonably acqui esced in
this demand because alternative Plan investnents did not offer a return
better than 9.5% This is a plausible theory, but |acking proof that Reco
had a willing alternative |lender waiting in the wings, the district court
found that Reco’'s “threat to [refinance was] an enpty one.” This finding
is not clearly erroneous, and therefore defendants failed to satisfy their
burden to rebut plaintiffs’ prina facie showing of loss to the Plan

Il. The Anard of Attorney’'s Fees.

ERISA provides that in any action by plan participants or
beneficiaries “the court in its discretion may allow a reasonable
attorney's fee.” 29 U S.C. § 1132(g). In this case, plaintiffs' two | aw
firmse requested a total fee award of $222,332. The district court
conducted a thorough review of the litigation, applying the factors set
forth in Lawence v. Wsterhaus, 749 F.2d 494, 495-96 (8th Cir. 1984), and
concluded that plaintiffs were entitled to a reasonable fee award. It then

carefully anal yzed the fee requests, rejecting substantial portions because
t hey



reflected work that was excessive, duplicative, or unnecessary. The court
awarded plaintiffs attorneys’ fees of $146, 750, payable by Regan’s estate
and the Bus Conpany. Because defendants concede the court applied the
correct legal standard, we review this award for abuse of discretion. See
Jacobs v. Pickands Mather & Co., 933 F.2d 652, 659 (8th GCr. 1991).

Def endants argue that the fee award is excessive because plaintiffs
succeeded on only four of the thirteen clains in their conplaint, because
plaintiffs recovered only a fraction of the total damages they were
seeki ng, and because it “cannot be disputed that M. Regan was acting in
good faith,” which is one of the Wsterhaus factors. Al though plaintiffs’
excessive fee requests and questionable billing practices concern us, as
they did the district court, the lawsuit has resulted in a substanti al
recovery for the Plan that is significantly greater than the court’'s fee
awar d. After carefully reviewing the record and the district court’'s
neticul ous analysis of the fee issue, we conclude that the fees awarded
were well within its considerable discretion

The anended judgnent of the district court is affirned.
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