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Before MAG LL,! JOHN R G BSON, and MJURPHY, Circuit Judges.

MAG LL, G rcuit Judge.

This appeal arises froma collection action brought by the Bank of
New Engl and (BNE) agai nst Steven D. Hanson and Hanson I|ndustries, |Inc.
(Hanson Industries) for an alleged default on a revolving | oan agreenent.
Hanson appeals the district court’s? grant of summary judgnent to the
Federal Deposit Insurance Corporation (FDIC), as receiver for BNE, on
several lender liability counterclains raised by Hanson in BNE' s col |l ection
action. Hanson also appeals the district court’s grant of summary judgnent
to the FDIC, as receiver for the New Bank of New England (New BNE), in a
rel ated constructive trust action brought by Hanson. W affirm

On July 16, 1985, BNE and Hanson Industries, a M nnesota corporation
in which Hanson held a majority interest, entered into a revolving | oan
agreenent that was personally guaranteed by Hanson. The |oan was al so
secured by a nortgage agreenent granting BNE a second nortgage in real
property owned by Hanson. |In August 1986, BNE filed a claimin M nnesota
state court agai nst both Hanson and Hanson Industries to collect on an
al | eged default. Denying the default, Hanson and Hanson Industries filed
several

The Honorable Frank J. Magill was an active judge at the
time this case was submtted and took senior status on April 1
1997, before the opinion was fil ed.

2The Honorable David S. Doty, United States District Judge
for the District of M nnesota.
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counterclains against BNE, asserting tort and breach-of-contract clains
arising out of the alleged default.?

In August 1987, First Brookdal e State Bank (First Brookdal e), another
of Hanson's creditors, commenced forecl osure proceedi ngs against a portion
of Hanson's real property. BNE was the second nortgagee of this property
pursuant to BNE' s revolving |loan agreement with Hanson Industries and
Hanson. BNE | ater redeened this property fromFirst Brookdal e on August
17, 1988. BNE then initiated proceedings in Mnnesota state court to
obtain new certificates of title for the real property.

On July 10, 1989, the Mnnesota state court consolidated BNE s August
1986 collection action and BNE' s August 1987 title action into a single
pr oceedi ng. The state court then directed the M nnesota Exam ner of
Titles, on Novenber 13, 1989, to deterni ne whether new certificates of
title for the property should be issued. The Exam ner recomended that new
certificates of title be issued to BNE. Hanson objected that the issuance
of new certificates should be stayed pending resolution of Hanson's
counterclai ne agai nst BNE. Over Hanson's objection, the state court
adopted the Exam ner’'s recommendation on July 13, 1990, and

3The | oans were nade to both Hanson and Hanson | ndustries,
and both parties were nanmed as defendants in BNE s collection
action. In addition, both Hanson and Hanson I ndustries brought
counterclains against BNE. On May 1, 1987, however, an
i nvol untary bankruptcy petition was filed agai nst Hanson
| ndustries. Pursuant to an agreenent reached during the
bankr upt cy proceedi ngs, Hanson Industries rel eased any cl ai ns
that it m ght have had against BNE. As a result of this
agreenent, only Hanson, in his individual capacity, remains a
party to this litigation. See Federal Deposit Ins. Corp. V.
Hanson, 799 F. Supp. 954, 955 n.1 (D. Mnn. 1992), rev'd, 13 F. 3d
1247 (8th Cir. 1994).
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i ssued new certificates of title to BNEE The state court set a hearing in
BNE' s coll ection action for February 11, 1991

On January 6, 1991, prior to the hearing, the United States
Comptroller of Currency declared BNE insolvent and placed BNE in
receivership. The FD C was appoi nted receiver of BNE pursuant to 12 U S. C
8§ 1821© (Supp. Il 1990). The FDI C established New BNE as a bridge bank
pursuant to 12 U . S.C. § 1821(n) (Supp. Il 1990), to purchase certain assets
of BNE, including the real property fornerly owned by Hanson

Because BNE had been placed in receivership, BNE s collection action,
i ncl uding Hanson's counterclains, was renoved to the district court on
January 30, 1991. Pursuant to 12 U S. C. § 1821(d)(12) (Supp. Il 1990), the
FDI C received a stay of the collection action on March 29, 1991. Hanson
then filed his counterclains with the FDIC as required under 12 U S.C. §
1821(d) (3)-(13) (Supp. Il 1990).

On July 5, 1991, the FDIC nmniled a letter to Hanson's counsel
informng himthat the FDI C was denying Hanson's counterclains. |In the
|etter, the FDIC infornmed Hanson’'s counsel that:

If you wish to contest this decision, the sole available
procedure for review of this determnation is to file suit on
such claim (or continue an action conmrenced before the
appoi ntnent of the Receiver) in the United States District
Court . . . . Such action nust be commenced before the end of
the 60-day period beginning on the date of this notice,
pursuant to 12 U. S.C. § 1821(d)(6)(B). If such action is not
taken by that date, the determnation of the FDIC to disallow
such claimshall be final, and there shall be no further rights
or renedies with respect to such claim

I J.A at 222.



Notwi thstanding the FDIC s letter, Hanson did not file suit or
continue an action within sixty days. |Instead, on August 30, 1991, Hanson
requested that the FDI C provide adnministrative review of its denial of his
claim On Septenber 12, 1991, the FDIC tel ephoned Hanson’s counsel and
informed him that the FDIC did not have any procedures in place for
admnistrative review The FDIC stated further that it would not perform
such a review.

On Novenber 18, 1991, Hanson filed an action against New BNE in the
district court, claimng that New BNE was unjustly enriched when it took
title to the real property that Hanson had formerly owned.* Hanson asked
the district court to inpose a constructive trust pursuant to Mnnesota | aw
on the real property.

In early 1992, the FDIC noved for sunmary judgment on Hanson's
counterclainms fromthe collection action and for sunmary judgnent in the
constructive trust action. On Septenber 21, 1992, the district court
granted the FDIC s notions. Federal Deposit Ins. Corp. v. Hanson, 799 F.
Supp. 954, 960 (D. Mnn. 1992). Hanson appeal ed the grant of summary

judgnent on the constructive trust claim This Court reversed and renanded
on the ground that “the district court based its grant of summary judgment
on an overly broad interpretation of the D Gench, Duhnme [D Cench, Duhne &
Co. v. Federal Deposit Ins. Co., 315 U S 447 (1942)] doctrine and its
statutory progeny . . . .” Hanson v. Federal Deposit Ins. Corp., 13 F.3d
1247, 1253 (8th Cir. 1994).

On March 28, 1996, the district court again granted the FDI C summary
judgnent on the constructive trust claim but this tinme the district court
hel d that Hanson’s constructive trust claimwas

‘Because New BNE went into receivership soon thereafter, the
FDI C was substituted for New BNE as the defendant in this action.
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barred by issue preclusion. Oder (Mar. 28, 1996) at 10. In addition, on
May 28, 1996, the district court entered a final judgnent granting the FD C
summary judgment on Hanson's counterclains in the collection action. The
district court held that Hanson was barred from seeking judicial review
because he failed to seek review in the manner and tine prescribed by 12
US C 8§ 1821(d)(6). See Oder at 7 (citing Hanson, 799 F. Supp. at 959).
Hanson appeal s.

Hanson argues that, because his August 30, 1991 request for
admnistrative review satisfied the jurisdictional requirenents set forth
in1l2 U S C § 1821(d)(6)(B), the district court has jurisdiction to review
his counterclains in the collection action. W disagree.

W reviewthe district court’s grant of summary judgnent to the FDI C
de novo. See McCormack v. Citibank, N. A, 100 F.3d 532, 537 (8th Cir.
1996). Summary judgnent is appropriate only if the record, viewed in the

light nost favorable to the nonnoving party, presents no genui ne issues of
material fact and the noving party is entitled to judgnent as a natter of
law. 1d.; see also Fed. R Civ. P. 56(c). Furthernore, “[We may affirm

on any ground supported by the record.” Doe v. Norwest Bank M nnesota,
N.A , 107 F.3d 1297, 1301 (8th G r. 1997).

Hanson's appeal turns on the neaning of § 1821(d)(6)(B).
Specifically, 8§ 1821(d)(6)(B) provides:

If any claimant fails to--



(1) request administrative review of any claim in
accordance with subparagraph (A or (B) of paragraph (7); or

(ii) file suit on such claim (or continue an action
commenced before the appointnent of the receiver),

before the end of the 60-day period described in subparagraph
(A), the claimshall be deened to be disallowed (other than any
portion of such claimwhich was all owed by the receiver) as of
the end of such period, such disallowance shall be final, and
the claimant shall have no further rights or renedies with
respect to such claim

12 U.S.C. § 1821(d)(6)(B) (enphasis added).

Thus, the failure of a claimant to satisfy the requirenents of §
1821(d)(6)(B) within the prescribed tine period bars the claimant from
seeking judicial review of his claim See Capital Data Corp. v. Capital
Nat'| Bank, 778 F. Supp. 669, 674 (S.D. N Y. 1991); cf. Praxis Properties,
Inc. v. Colonial Sav. Bank, 947 F.2d 49, 63 n.13 (3d Cr. 1991) (citing 8§
1821(d)(6)(B), to hold that “[i]f within 60 days the claimant fails to
pursue one of the above three routes authorized by § 1821(d)(6)(A) [and
again enunerated in 8§ 1821(d)(6)(B)]” then the denial of his claim®“becones
a final determnation”). It is undisputed that Hanson did not file suit

or continue an action within the relevant 60-day period. Thus, he did not
neet the requirenents of § 1821(d)(6)(B)(ii). Instead, Hanson argues that
his August 30, 1991 request for administrative review satisfied the
statutory requirenents of § 1821(d)(6)(B)(l). Hanson argues that by
satisfying § 1821(d)(6)(B)(1), he was able to satisfy the requirenents of
8§ 1821(d)(6)(B) as a whole and thereby preserve his right to judicial

revi ew.

W conclude that Hanson did not neet the requirenent of
8§ 1821(d)(6)(B)(I) that his request for adnministrative review be



“in accordance wi th subparagraph (A) or (B) of paragraph (7) . . . .~ 12
US C 8§ 1821(d)(6)(B)(I1). Paragraph 7(A) provides that:

If any claimant requests review under this subparagraph
inlieu of filing or continuing any action under paragraph (6)
and the Corporation agrees to such request, the Corporation
shall consider the claimafter opportunity for a hearing on the
record.

12 U.S.C. 8§ 1821(d)(7)(A) (enphasis added).

Hanson did not neet the requirenents of paragraph 7(A) because the
FDI C refused his request. The FDIC specifically had already told Hanson
that it would not review his request for adninistrative review and had
already infornmed Hanson that his “sole avail able procedure for review was
to file suit on his claim or continue an action comrenced before
appoi ntnent of the receiver. | J.A at 222. Notwithstanding the FDIC s
clear adnonition to Hanson to proceed in the district court, Hanson did not
pursue judicial review, but instead chose to sit on his rights. Mreover,
8§ 1821(d)(7)(A) leaves to the FDI C the decision of whether to accept or
reject a claimant’s request for adm nistrative review. |Its decision to
deny Hanson's claimand to thereby allow himto proceed with his claimin
the district court was well within its discretion. Thus, because the FDI C
did not “agree[] to such request,” 12 U S.C. 8§ 1821(d)(7)(A), Hanson's
request for review was not “in accordance with” paragraph 7(A) as required
by § 1821(d)(6)(B)(I).

Nor was Hanson's request “in accordance w th” paragraph 7(B)
Par agraph 7(B) enpowers the FDIC to handle clains against a financial
institution in receivership, like the claimfiled by Hanson, by neans of
alternative dispute resolution processes. See



12 U.S.C. 8§ 1821(d)(7)(B)(1). Here, however, the FDIC did not choose to
handl e Hanson’ s cl ai m agai nst BNE by neans of such a process, but instead
i nformed Hanson that his “sole avail abl e procedure for review was to file
suit on his claimor continue an action commenced before appoi ntnent of the
receiver. | J. A at 222

Because Hanson failed to neet the requirenents of either paragraph
7(A) or paragraph 7(B), he failed to neet the requirenents of §
1821(d)(6)(B) (1), and as a result, Hanson failed to neet the requirenents
of § 1821(d)(6)(B) as a whole. Thus, because Hanson sat on his rights, he
is now precluded under § 1821(d)(6)(B) from seeking judicial review
Accordingly, the district court did not have jurisdiction to hear Hanson's
counterclains, and summary judgnent on those clains was therefore proper.

The FDIC argues for the first time on appeal that 12 U S.C 8§ 1821(j)
(Supp. Il 1990) bars the district court fromheari ng Hanson’'s constructive
trust claim?® W agree.

°Section 1821(j) limts the subject matter jurisdiction of
federal and state courts by providing that, except under certain
ci rcunst ances, “no court may take any action . . . .” 12 U S.C
8 1821(j) (Supp. Il 1990) (enphasis added). Because 8§ 1821(j)
[imts subject matter jurisdiction, we can consider for the first
time on appeal the FDIC s argunent that, pursuant to 8§ 1821(j),
the district court does not have subject matter jurisdiction to
hear Hanson’s constructive trust claim See Preferred Ri sk Mit.
Ins. Co. v. United States, 86 F.3d 789, 793 (8th Cr. 1996)
(“[Questions of subject-matter jurisdiction may be raised at any
time and may not be waived.”), cert. denied, 117 S. C. 1245
(1997).




Section 1821(j), which was enacted as part of § 212(a) of t he
Fi nanci al Institutions Reform Recovery, and Enforcenent Act of 1989
(FIRREA), Pub. L. No. 101-73, 103 Stat. 183, provides:

Except as provided in this section, no court nmay take any
action, except at the request of the Board of Directors by
regulation or order, to restrain or affect the exercise of
powers or functions of the [FDIC] as a conservator or a
receiver.

12 U.S.C. § 1821(j). Section 1821 does not provide any exceptions that
would apply to the present action, nor has the Board of Directors
requested, by neans of regulation or order, that the district court take
action to inpose a constructive trust. Hanson instead argues that a
constructive trust would not “restrain or affect the exercise of powers or
functions of the [FDIC] as a conservator or a receiver,” 12 US C §
1821(j), because, according to Hanson, a constructive trust would nerely
reduce the price of the real property. Thus, according to Hanson, 8§
1821(j) does not bar the district court fromhearing his constructive trust
claim

Section 1821(j), however, “effect[s] a sweeping ouster of courts’
power to grant equitable renedies . " Freeman v. Federal Deposit Ins.
Corp., 56 F.3d 1394, 1399 (D.C. Cir. 1995); accord Tri-State Hotels v.
Federal Deposit Ins. Corp., 79 F.3d 707, 715 (8th G r. 1996) (quoting

Freeman). As the Grcuit Court for the District of Colunbia has expl ai ned:

Al though [8 1821(j)’'s] limtation on courts’ power to grant
equitable relief may appear drastic, it fully accords with the
intent of Congress at the tine it enacted FIRREA in the m dst
of the savings and | oan insolvency crisis to enable the FDIC
and the Resolution Trust Corporation (“RTC') to expeditiously
wind up the affairs of literally hundreds of failed financial
institutions throughout the country.



Freeman, 56 F.3d at 1398.

As a receiver, the FDIC has substantial powers over New BNE' s assets,

whi ch include the real property formerly owned by Hanson. Under 12 U.S. C

8 1821(d)(2)(A (1), the FDIC, as a receiver, succeeds to “all rights,
titles, powers, and privileges of the insured depository institution

712 US.Co§8 1821(d)(2) (A (1) (Supp I1. 1990). In addition, the FD C,

as receiver, may “place the insured depository institution in |iquidation

and proceed to realize upon the assets of the institution,” 12 U S. C §

1821(d)(2)(E) (Supp Il. 1990), “transfer any asset or liability of the
institution,” 12 U S.C 8§ 1821(d)(2)(Q((1)(Il) (Supp 1. 1990), and
“exercise . . . such incidental powers as shall be necessary to carry out
[its stated] powers.” 12 U.S. C 8§ 1821(d)(2)(J)(1) (Supp Il. 1990). “The

exerci se of these powers may not be restrained by any court, regardl ess of
the claimant’s |ikelihood of success on the nerits of his underlying
clains.” Freenan, 56 F.3d at 1399.

I mposition of a constructive trust would necessarily “restrain or
af fect the exercise of powers or functions of the [FDIC] as a conservator
or areceiver.” 12 U S.C § 1821(j). Under Mnnesota |law, a constructive
trust arises “[w here a person holding title to property is subject to an
equitable duty to convey it to another on the ground that he would be

unjustly enriched if he were pernmitted to retainit . . . .” Thonpson v.
Nesheim 159 N.W2d 910, 917 (Mnn. 1968). “A court of equity, in

decreeing a constructive trust, is bound by no unyielding formula, but is
free to effect justice according to the equities peculiar to each
transacti on wherever a failure to performa duty to convey would result in
unjust enrichnment.” 1d. at 916. By inposing a constructive trust on the
real property now held by New BNE, the district court would therefore nmake
Hanson the beneficial owner of that property. See



id. at 916-17 (citing Knox v. Knox, 25 N.W2d 225, 226 (M nn. 1946).

Maki ng Hanson the beneficial owner of the property would necessarily
restrain (1) the FDIC s rights to title over New BNE s assets, (2) the
FDIC s rights to realize upon New BNE' s assets, and (3) the FDIC s rights
to transfer New BNE's assets. As a result, pursuant to 8§ 1821(j), the
district court is barred from hearing Hanson’s constructive trust claim
and summary judgnent was therefore proper.?®

V.

For the foregoing reasons, we affirmthe district court’s grant of
summary judgnent to the FDIC on Hanson's counterclains in

5Qur conclusion is bolstered by the numerous decisions in
which this Court and others have held that 8§ 1821(j) precludes
jurisdiction. See, e.qg., Sahni v. Anerican Diversified
Part nershi ps, 83 F.3d 1054, 1058-59 (9th G r. 1996) (holding that
8§ 1821(j) bars suit to rescind the FDIC s sal e of Departnment of
Housi ng and Urban Devel opment partnershi ps because the
partnerships were part of the receivership estate of the failed
financial institution), cert. denied, 117 S. C. 765 (1997); Tri-
State Hotels v. Federal Deposit Ins. Corp., 79 F.3d 707, 715 (8th
Cr. 1996) (holding that 8 1821(j) bars suit to rescind purchase
agreenents and | oan docunents because suit woul d be inconsistent
with the FDIC s power, as a receiver, to collect obligations and
nmoney due to a failed financial institution); Freeman v. Federal
Deposit Ins. Corp., 56 F.3d 1394, 1399 (D.C. Cr. 1995) (holding
that 8 1821(j) bars suit for injunctive relief, declaratory
relief, and rescission where relief would restrain FDI C s power
to foreclose); Lloyd v. Federal Deposit Ins. Corp., 22 F.3d 335,
336 (1st Cir. 1994) (holding that 8 1821(j) bars suit for
injunctive relief because suit would restrain FDIC s power to
foreclose); Carney v. Resolution Trust Corp., 19 F.3d 950, 956-57
(5th Cr. 1994) (per curiam (agreeing that § 1821(j) bars suit
for injunctive relief because suit would restrain FDIC s power to
collect all obligations and noney due and to preserve the assets
of a failed financial institution).
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the collection action. W also affirmthe district court’s grant of
summary judgnent to the FDIC on Hanson's constructive trust claim
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