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Before MAG LL and MURPHY, Circuit Judges, and GOLDBERG, ! Judge.

MURPHY, Circuit Judge.

Appel l ants Charles J. Jensen and George Payne hoped to obtain from
Taco John’s International, Inc. (Taco John's) exclusive franchises in the
Rochester, M nnesota area. The parties entered into negotiations, but they
di sagree as to whether an enforceabl e agreenent was ever reached. After
Taco John's turned to another party to develop the Rochester area,
appel l ants sued for breach of contract, msrepresentation, and prom ssory
estoppel. The district court? granted summary judgnent to Taco John's.
We affirm

The Honorable Richard W Gol dberg, Judge, United States
Court of International Trade, sitting by designation.

2The Honorable M chael J. Davis, United States District
Judge for the District of Mnnesota, presiding.



Taco John’s operates a chain of Mexican-style restaurants and offers
two kinds of arrangenents for franchisees. The standard Franchise
Agreenent pernmits a franchisee to operate a single store for twenty years
on a non-excl usive basis. Taco John's also uses an Area Devel opnent
Agreenent, which gives a franchi see the exclusive right to operate stores
in a designated area in return for a firmconmmtnent to open a set nunber
of stores within a specific period of tine.

Appel | ants contacted Taco John’s in February of 1993 and expressed
interest in becom ng franchisees. After prelimnary approval of their
financial statenments, Taco John's asked themto submt a business plan.
In a letter soliciting the business plan, Taco John's indicated that
several parties were interested in devel oping the Rochester nmarket and that
it would base its franchi see decision on the ability to operate and finance
a nulti-unit business.

On April 19, 1993, appellants net with Taco John’s officials in
Cheyenne, Wom ng. Appellants presented a business plan that primrily
di scussed the opening of a single store, but they also expressed their
belief that Rochester could support three stores. Taco John's stated it
would like to see four or five stores in the Rochester area. Appellants
assured Taco John's that they were willing to commt to four or five stores
and that plans for a second store would be “well underway” w thin 12 nonths
of the opening of the first store. Appellants stated that they woul d open
all stores within a five year period. At the tine of this neeting,
appel lants were not famliar with the specific terns of a Taco John's Area
Devel opnent Agreenent.

Appel lants were inforned, by a letter dated April 20, 1993, that they
had been approved as franchisees. The letter stated that



in order to reach their goal of becoming “active” franchi sees, appellants
woul d need to conplete the site |location process, finalize their schedul ed

nmanagement training program and begin negotiations for financing. 1In his
deposition, Charles Jensen said appellants understood this letter to nmean
that they “had been approved and would be granted the franchise.” Jensen
also testified that “things” still had to be tal ked about, “details had to

be specified,” and “there was roomfor negotiation” concerning the specific
ternms of the Area Devel opnent Agreenent. He adnmitted that he knew they
woul d not becone franchisees if they did not obtain a site, pay the
franchi se fees for a specific nunber of stores, attend training school, or
sign a witten agreenent.

Over the next two nonths, appellants attenpted unsuccessfully to
obtain a site for a store, and Taco John's representatives traveled to
Rochester to tour sites with them Taco John's indicated in a letter
reviewi ng potential sites, dated April 30, 1993, that it | ooked forward to
working with appellants to devel op the Rochester market and to the opening
of their first store. Appellants’ purchase bids on three sites were not
accepted, however, and another potential site was rejected by Taco John's
as too small. In June of 1993 appellants heard that Taco John’s had gi ven
prelimnary approval to another party to devel op the Rochester area. They
sued, and the district court granted summary judgnent to Taco John's.

Sunmmary judgnment is appropriate when there is no genuine issue of
material fact and the noving party is entitled to judgnent as a natter of
| aw. Kopp v. Samaritan Health Sys., Inc., 13 F.3d 264, 268 (8th Cir
1993). CQur reviewis de novo, applying the same standards as the district
court. Unigroup, Inc. v. O Rourke Storage & Transfer Co., 980 F.2d 1217
1219 (8th Cr. 1992). The noving party is entitled to judgnent as a matter
of |l aw where the




nonmovi ng party has failed to nmake a significant showi ng on an essenti al
el enment of its claimto which it has the burden of proof. Celotex Corp
v. Catrett, 477 U S. 317, 322-23 (1986).

Appel l ants all ege their communications with Taco John’'s gave rise to

an enforceable contract granting them the exclusive rights to devel op
restaurants in the Rochester area. Although no witten contract was ever
signed, appellants contend the terns of the contract include the standard
form Franchi se Agreenent, the standard form Area Devel opnent Agreenent, and
the oral conversations between the parties. Taco John’'s, on the other
hand, contends that appellants have mi staken prelininary negotiations for
an enforceable contract.

Under M nnesota law, an enforceable contract requires reasonable
certainty about the intent of the parties regarding the fundanental terns
of the contract. H Il v. Ckay Const. Co.. Inc., 252 Nw2ad 107, 114 (M nn.
1977). Appellants have not shown that the parties ever reached a firm

agreenent on the nunber, tinming, or location of the stores they were to
open. A key feature of an Area Devel opnent Agreenent is the franchisee's
promise to open a fixed nunber of stores within a certain tine frane.
Appel l ants’ business plan presented data for one store, but they also
suggested building three stores. Taco John's wanted four or five stores
in the devel opnent area. The best appellants can argue is that the
di scussion had narrowed to opening either four or five stores. The parties
al so never established a firmtinetable for the opening of these stores.
Appellants only promsed that plans for a second store would be wel
underway within a year of the first, and that they would open all stores,
what ever the final nunber, within five years. Appellants acknow edge t hat
the letter of April 20, 1993 states that their status as franchi sees was
contingent on obtaining appropriate sites. Al though Taco John's worked
with appellants to



acquire sites, appellants were ultinmately unsuccessful in this regard.
Even considering the facts in a light nost favorable to appellants, they
have not nade a significant showing that the fundanental ternms of the
al | eged contract were reasonably certain. See Celotex, 477 U S. at 322-23.

Even if a contract had been created, it could not have been enforced
because M nnesota |l aw requires any contract not capabl e of being perforned
within one year to be in witing. See Mnn. Stat. 8§ 513.01. Appellants
do not claima witten contract, but argue that a writing was unnecessary.
Performance could theoretically be conplete within a year, they say,
because Section 10.5 of the standard Franchi se Agreenent provides that Taco
John’s need not transfer franchise rights to heirs and one of the
franchi sees coul d possibly die within one year. Appellants rely on Ekl und
V. Vincent Brass & Aluminum Co., 351 NW2d 371 (Mnn. C. App. 1984),
where an oral contract for permanent enploynent fell outside the statute

of frauds because it could have been perfornmed within a year. Ekl und
di stinguished an oral contract for permanent enploynment from an oral
contract for a limted period; the latter type is subject to the statute
of frauds even if a party were to die within a year. [|d. 351 N W2d at
375; see also Roaderick v. Lull Eng’g Co., 208 N.W2d 761 (Mnn. 1973)
(oral contract for two years of enploynent is subject to statute of

frauds). Appellants claiman oral contract for a period of five years so
Ekl und does not rescue themfromapplication of the statute of frauds.

Finally, appellants contend the district court erred in dismssing
their clains of msrepresentation and prom ssory estoppel. To succeed on
a claimfor fraudul ent nisrepresentation, appellants nust show that Taco
John’s knowi ngly nade a false representation of a past or present fact
susceptible to knowl edge. Hurley v. TCF Banking & Sav., 414 N W 2d 584,
586 (M nn. C. App.




1987). Appel l ants believe the letters they received from Taco John's
prom sed they woul d be exclusive franchisees in the Rochester area. These
| etters, however, never nmention any exclusive rights, and while they do
declare appellants to be approved for a franchi se of indeterninate scope,
“active” franchisee status is nmade contingent on the conpletion of the site
| ocation process. Appellants have not shown they ever obtained a site or
becane “active” franchi sees or that Taco John's statenments were know ngly
false. The prom ssory estoppel claimis also deficient because appellants
have not shown a “clear and definite pronmise” nmade by Taco John's. See
Ruud v. Great Plains Supply, Inc., 526 N.wW2d 369, 372 (Mnn. 1995). In
sum appellants failed to make a significant showing on each essenti al

el enment of either a nisrepresentation or prom ssory estoppel claim

For these reasons, the judgnent is affirned.
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