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MAG LL, G rcuit Judge.

Randy Coplin brought this action under 42 U S. C. § 1983 (1994)
against the Fairfield Public Access Television Cormmittee (FPATV Conmmittee)
and nmenmbers of the Fairfield, lowa Cty Council (Council) for alleged
violations of Coplin's rights under the First Amendnent and the Cable
Communi cations Policy Act of 1984, 47 U S.C. 88 521-559 (1994 & Supp. |
1995). Coplin seeks injunctive relief, declaratory relief, nonetary
damages, and attorney's fees. The district court bifurcated the
proceedi ngs; the issues on which Coplin sought injunctive and declaratory
relief were to be presented in a bench trial while the nonetary danages and
attorney’'s fees clains were to be heard, if necessary, in a jury trial.
Upon cross-notions for sunmary judgnent in the bench trial, the district
court?! granted summary judgnent to the FPATV Committee and the Council,
dismissing Coplin's clains for injunctive and declaratory relief. The
district court also held that 47 U.S.C. 8§ 555a(a) (1994) precludes Coplin
fromrecovering nonetary damages and attorney’'s fees. W affirmin part,
reverse in part, and renand.

The FPATV Committee is a regulatory and advi sory board created by the
Counci | . The primary responsibility of the FPATV Conmittee is to
supervi se, manage, and control the activities of the Fairfield Public
Access Tel evision channel (FPATV). To fulfill its responsibility, the
FPATV Conmittee pronulgated the “Fairfield Public Access TV Rules,
Regul ati ons and Cui del i nes” (FPATV Rul es).

Followi ng the bifurcation of the proceedings, the parties
agreed, pursuant to 28 U.S.C. 8 636(c) (1994), to have the case
tried by a United States Magi strate Judge.
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Under FPATV Rule I (A), “[t]he Fairfield Public Access TV (FPATV) facilities
and cabl ecasting on Fairfield s Public Access TV channel are available to
any resident of the City of Fairfield and its surroundi ng cabl e broadcast
areas.” FPATV Rule I(A), reprinted in J. A at 340.

In May 1993, Coplin began produci ng and hosting a regularly schedul ed
talk show entitled Fairfield Speaks that he cabl ecast over FPATV. The show
featured interviews with community |eaders in governnent, business, and

education as well as coverage of conmunity events and npvie reviews.
Copl i n opened each show by displaying and readi ng a disclainer, required
by FPATV rules, that inforned the public that FPATV was not responsible for
the content of Coplin's program

In 1994, a local newspaper columist, Marni Mllen, wote an
editorial critical of Coplin. |In response, Coplin cablecast a segnent on
his Septenber 26, 1994 show satirizing Mellen’s views. During the segnent,
a woman allegedly pulled up her bl ouse and exposed her brassiere to the
t el evi si on caner a. In October 1994, the Council and the FPATV Conmittee
passed a resolution declaring the brassiere incident objectionable, and
Coplin received a fornmal “Objectionable Content Warning” shortly
thereafter. The letter warned Coplin that “if sinilar incidents occur in
your future productions[,] you may [be] subject to sanctions by the FPATV
Conmittee. These sanctions may include disallow ng your use of FPATV.”
Letter from Lewis WIlson I|Il, WManager of FPATV (Cct. 9, 1994) at 1,
reprinted in J. A at 157.

Before the warning was thirty days old, Coplin included, on his

Cct ober 23, 1994 show, a one hour-long, live call-in segrment in which he
invited nenbers of his view ng audience to respond by tel ephone to the
University of Chicago's "Sex in Anerica" survey,



the results of which had recently been published by Tine nagazine. See
Philip Elner-Dewitt, Now for the Truth about Anericans and Sex, Tine, Cct.
17, 1994, at 62, reprinted in J. A at 192. The segnent was co-hosted by
Patti Schnei der, a wonman who al so produced her own show on FPATV. During

the segnment, Coplin was dressed in a Hall oween costune, including a mask
and a w g.

Before any viewers called in, Coplin displayed and read a sign
warning that “Fairfield is participating in a sex survey, please be
di screet and candid in your responses.” Fairfield Speaks Tr. (Cct. 24,
1995) at 2, reprinted in J. A at 160. Coplin then turned to the Tine
article. Reading a question fromthe article, Coplin asked viewers if they

had “‘the naggi ng suspicion that in bedroons across the country, on kitchen
tables, in linos and other venues too scintillating to nention, other fol ks

are having nore sex, livelier sex and better sex.’” 1d. (quoting El ner-
Dewitt, Now for the Truth about Anericans and Sex, at 62, reprinted in J. A
at 192). He then started taking callers on the air. The calls were

cabl ecast live with no del ay.

One caller, named Lyle, who clained to live in a trailer park,

responded to the question by reporting that “I have that suspicion that
ot her people are having nore sex, because ny neighbor, | look at their
wi ndow and | see themgoing at it all the tine.” 1d. at 5, reprinted in
J.A at 163. Wth pronpting from Coplin, Lyle then reveal ed the exact
address of his neighbor’s residence (Trailer Park Residence). 1d. at 6,
reprinted in J. A at 164. It was later learned that this residence
actually does exist. During this exchange, Lyle spoke in an accent that

he clained was Irish, yet he also clainmed that he was fromltaly. See id.
at 7-8, reprinted in J.A at 165-66.




The next caller objected to the content of the segnent, arguing that

“this is certainly not in very good taste.” |1d. at 11, reprinted in J. A
at 169. Coplin and his co-host then engaged the caller in a discussion
about the types of programm ng that he would prefer. After the call was
conpl eted, Coplin and his co-host questi oned whether the conplaining caller
nm ght be “soneone on the board.” 1d. at 12, reprinted in J.A at 170

Al t hough never revealed on the air, it was later |learned that the caller
was in fact the husband of an FPATV Conmi ttee board nenber.

The following caller identified hinself only as “Backyard.” Backyard
conjectured that the conplaining caller did not |ike the segnment “cause he
don't get no sex.” 1d. He further suggested that the conplaining caller
was “probably doing the five knuckle shuffle on the old fist punp right
now, anyway.” 1d.

Several callers later, a man identifying hinself as “Gordo” bragged:

“l get as nuch sex as | need.” 1d. at 25, reprinted in J.A at 183. He
clained to live on the Harrison part of Second Street in Fairfield. Gordo
opined that “[i]f you live there, you'll get nore sex than you'll ever
need.” 1d. Wen asked if the sex on Second Street was “prenarital sex,
marital sex or extramarital sex,” Gordo responded: “Every kind you can
think of.” |d. at 26, reprinted in J. A at 184. He then proceeded to

identify a particular house on Second Street (Second Street Residence) by
giving its address. It was later learned that this residence exists and
was occupied at the tinme. GCordo reported that “[t]here’s this green truck
that conmes there and stays . . . until four in the norning.” [|d. Gordo
al so reported that the truck conmes “[a]round lunch tine” to which Coplin
responded: “Well, kind of a nooner, huh?” |[d.



The final caller clained that he lived in the same nei ghborhood as
Lyle, the earlier caller allegedly fromltaly who spoke in an Irish brogue.
Wth Coplin's encouragenent, the final caller confirnmed that the occupants
of the Trailer Park Residence “go at it all night and day.” [|d. at 28,
reprinted in J.A at 186. The final caller, like Lyle, gave the address

of the residence.

On COctober 27, 1994, the FPATV Conmmittee convened one of its
regularly schedul ed neetings and voted to ban Coplin from producing his
show, appearing on any other FPATV show, and using FPATV facilities.
Coplin was informed of this decision in a letter dated October 31, 1994.
In the letter, the FPATV Committee al so explained that they were taking

di sciplinary action because of the content of Coplin's prograns. See
Letter from Lewis WIlson |1, Manager of FPATV (Cct. 31, 1994) at 1,
reprinted in J.A at 201 (barring Coplin fromFPATV for “the illegal acts
of: 1. Invasion of personal privacy. 2. Having content which is, I|ibelous,
sl ander ous, or defamatory either to individuals, fam i es, or
or gani zati ons”). On Novenber 3, 1994, Coplin received a letter from

Fairfield City Attorney, John Mrrissey, clarifying the October 31 letter.
Morrissey explained that the October 31 letter was only a prelininary
determi nation and that Coplin had a right to a hearing before the FPATV
Committee under Article V(O (1) of the FPATV Rul es. Letter from John
Morrissey (Nov. 2, 1994) at 1-2, reprinted in J. A at 211-12.

Coplin appeal ed the decision on Novenber 10, 1994, and the FPATV
Conmittee set a hearing for Decenber 1, 1994. At the hearing, Coplin
responded to the FPATV Conmittee's allegations. FPATV Conmittee nenbers
then introduced additional allegations during the latter part of the

neeting, but Coplin was not allowed to respond to these allegations. The
neeting was continued until Decenber 7, 1994, so that the new all egations
could be nore fully



di scussed. Coplin attended the second neeting, but was not allowed to
partici pate.

The FPATV Committee voted to sanction Coplin for the live call-in
segnent. The FPATV Conmittee sent Coplin a letter infornmng himthat the
FPATV Commi ttee had decided to suspend him“in whole fromthe station for
six (6) nonths from Decenber 7, 1994, after which he will be eligible to
apply for reinstatenent through a hearing with the FPATV Conmittee.”
Letter from Robert d ocke, Chairman of FPATV Committee (Dec. 19, 1994) at
2, reprinted in J.A at 302.

Coplin appeal ed the FPATV Conmittee's decision to the Cty Council,
whi ch heard argunents on Coplin's appeal. The Council voted to uphold the
si x-nmont h suspension, but nodified the termto begin on Novenber 1, 1994,
rat her than Decenber 7, 1994. Coplin brought this 8§ 1983 action in the
district court against the FPATV Committee and the Council, seeking
injunctive relief, declaratory relief, nonetary danages, and attorney's
f ees.

The FPATV Committee and the Council noved to dismiss Coplin's claim
for nonetary danages and attorney’'s fees. See Partial Mt. to D smss (My
22, 1995), reprinted in Jt. Supp. App. at 354. The FPATV Committee and
Council filed a brief in support of their notion, and Coplin responded with

a brief resisting the partial notion to dismss. The district court denied
the partial notion to dismiss without prejudice. Oder (July 3, 1995),
reprinted in Jt. Supp. App. at 373.

The district court then bifurcated the action between the liability

and danmages phases. Wth the agreenent of the parties, the district court
ordered that “[t]he first phase of a bifurcated trial, a bench trial
enconpassi ng the i ssues on which plaintiff



seeks declaratory and injunctive relief, will be held before [a nmagistrate
judge]” and that “[t]he second phase of trial, a jury trial on any valid
nonetary danmage clains, will be scheduled for a |later date, if necessary.”
Id.

After the magistrate judge set a date for the bench trial, both sides
moved for sunmmary judgnent on Coplin's clains for injunctive and
declaratory relief. Wth respect to Coplin’s clains for nonetary danages
and attorney’'s fees, none of the parties noved for summary judgnent or
presented argunents to the nagi strate judge.

The magi strate judge granted sumary judgnment to the FPATV Committee
and the Council on Coplin's clains for injunctive and declaratory relief.
In addition to rejecting several other argunents raised by Coplin, the
nmagi strate judge concluded that “if the statenents about the sexual habits
of the residents of [the Trailer Park Residence] and possible extranarital
affair at [the Second Street Residence], and nmasturbation habits of a
caller were true, [Coplin's] broadcast was an invasion of privacy.” Mm
Op. at 15 (enphasis in original) (citing lowa case |aw). In the
alternative, the nmagistrate judge concluded that “[i]f the statenents were
untrue, then [Coplin’s] broadcast was defamatory.” Id. (enphasis in
original) (citing lowa case law). The magi strate judge therefore concl uded
that “Coplin’s statenents broadcast on the ‘Sex Survey' show were not
constitutionally protected speech and were subject to sanction wthout



violating his constitutional rights.” 1d.? In addition, the nagistrate
judge rul ed that 47

2The magi strate judge apparently concl uded that, regardl ess of
whet her the statenments cablecast on Coplin’s show were true or
false, Coplin conmtted a state-law tort and that, as a result,
Coplin’s speech was unprotected. We recognize that the United
States Suprenme Court has shown a certain degree of deference for
state regulation of tortious speech. See, e.qg., CGertz v. Robert
Welch, Inc., 418 U S. 323, 347 (1974) (holding that, consistent
with the First Anmendnent, "the States may define for thenselves the
appropriate standard of liability for a publisher or broadcaster of
defamatory falsehood injurious to a private individual").
Nevert hel ess, speech constituting a state-law tort is not
necessarily unprotected speech. As the Suprene Court has nade
clear, states may not regul ate speech nerely because the speech is
defined as a state-law tort. See, e.qg., New York Tinmes Co. V.
Sullivan, 376 U S. 254, 283 (1964) (holding that “the Constitution
delimts a State’s power to award damages for |ibel in actions
brought by public officials against critics of their official
conduct ™).
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U S.C. 8 555a(a) precludes Coplin from recovering nonetary danages and
attorney’'s fees in this action. Coplin appeals.

Coplin argues that his First Amendnent rights were violated because
the FPATV Conmittee and the Council regulated his speech on the basis of
its content. The FPATV Committee and Council counter that their actions
were perm ssible because Coplin engaged in speech that can be regul ated
based on its content.® Because we do not agree that the FPATV Conmittee
and the Council are entitled to judgnent as a matter of |law, we reverse the
district court’s grant of summary judgnment and remand for further
proceedi ngs consistent with this decision

5The FPATV Committee and the Council have not attenpted to
justify the regulation on the basis of the need to protect children
from patently offensive sex-related material. See Denver Area
Educ. Telecom Consortium lInc. v. F.C.C, 116 S. C. 2374, 2386
(1996) (discussing the permssibility of regulating patently
offensive sex-related material that 1is easily accessible to
chil dren). Nor does the record indicate the degree to which
Coplin’s show was accessible to children. Accordingly, we do not
reach the issue of whether Coplin’s show could be regulated,
consistently with the First Amendnent, in order to protect
chi |l dren.
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We review a grant of sunmary judgnment de novo. McCor mack V.
Citibank, N. A, 100 F.3d 532, 537 (8th Cr. 1996). Summary judgnment is
only appropriate where the record presents “no genuine issue as to any

material fact and . . . the noving party is entitled to a judgnent as a
matter of law.” Fed. R Civ. P. 56(c). The record nust be viewed in the
light nost favorable to the party against whom summary |udgnent was
granted. See MCormack, 100 F.3d at 534.

“The First Anendnent generally prevents governnent from proscribing
speech, or even expressive conduct, because of disapproval of the ideas
expressed. Content-based regulations are presunptively invalid.” RAV.
v. Gty of St. Paul, 505 U S. 377, 382 (1992) (citations onmitted). Thus,
because Coplin was banned from FPATV for the content of his show, the

actions of the FPATV Cormittee and the Council are presunptively invalid.

This presunption is not irrebuttable, however. “[Jur society, like
other free but civilized societies, has permitted restrictions upon the
content of speech in a fewlimted areas, which are ‘of such slight social
value as a step to truth that any benefit that nmay be derived fromthemis

clearly outwei ghed by the social interest in order and norality.’” 1d. at
382-83 (quoting Chaplinsky v. New Hanpshire, 315 U S. 568, 572 (1942)).
Because these limted areas of speech, which include, for exanple,

obscenity, are of such slight social value, “[they] can, consistently with
the First Amendnent, be regulated because of their constitutionally

proscri babl e content Id. at 383 (enphasis in original).

These categories of speech are not, however, “entirely invisible to
the Constitution, so that they nay be nmde the vehicles for content
di scrinmination unrelated to their
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distinctively proscribable content.” 1d. at 383-84. Therefore, although
t he governnent can regul ate such areas of speech on the basis of content,
that regul ati on nust be viewpoint-neutral. 1d. at 384 (“[T]he governnent
may proscribe libel; but it may not nmake the further content discrimnation
of proscribing only libel critical of the governnent.” (enphasis in
original)).*

“ln addition, the standards that apply to the governnenta
regul ation of speech ordinarily vary depending on the forum in
which the regulated speech is delivered. Thus, *“control over
access to a nonpublic forum can be based on subject matter and
speaker identity so long as the distinctions drawn are reasonabl e
in light of the purpose served by the forum and are viewpoint
neutral .” Lanb’s Chapel v. Center Mriches Union Free School
Dist., 508 U S. 384, 392-93 (1993) (quotations, citations, and
alteration omtted). However, to control access to a designated
public forum the governnent nust be able to show a conpelling
governnmental interest for its restrictions. See Cornelius v. NAACP
Legal Defense & Educ. Fund, Inc., 473 U. S. 788, 800 (1985).

Because the Council designated that FPATV was “avail able to
any resident of the City of Fairfield and its surrounding cable
broadcast areas,” FPATV Rule I1(A), reprinted in J.A at 340
(enphasis added), we would ordinarily conclude, under a standard
forum anal ysis, that FPATV was a designated public forum However,
the recent decision of a deeply divided Court in Denver Area Educ.
Tel ecom Consortium Inc. v. F.CC, 116 S. C. 2374 (1996), has
cast sone doubt on the appropriateness of this analysis. The
Denver Area Court addressed “First Amendnent challenges to three
statutory provisions that seek to regulate the broadcasting of
‘patently offensive’ sex-related material on cable television,” id.
at 2380, including public access channels |ike FPATV. In a
plurality opinion joined by Justices Stevens, O Connor, and Souter,
Justice Breyer cautioned that:

[ T he First Anendnent enbodi es an overarchi ng comm t nent
to protect speech from Governnment regulation through
cl ose judicial scrutiny, thereby enforcing the
Constitution’s constraints, but w thout inposing judicial
formul ae so rigid that they becone a straightjacket that
di sabl es Governnment fromresponding to serious problens.
This Court, in different contexts, has consistently held
that the Governnment may directly regulate speech to
address extraordi nary problens, where its regulations are
appropriately tailored to resol ve those problens w thout
i nposi ng an unnecessarily great restriction on speech.
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In the present action, the magistrate judge concl uded that Coplin's
speech could be regulated on the basis of content if the speech constituted
either an invasion of privacy or defamation. The nagistrate judge then
held as a matter of |aw that the statenents nade on Coplin's show were, if
true, an invasion of

Justi ces Kennedy and Thomas woul d have us further declare
whi ch, anong the many applications of the general
approach that this Court has devel oped over the years, we
are applying here. But no definitive choice anong
conpeting anal ogi es (broadcast, conmon carrier,
bookstore) allows us to declare a rigid single standard,
good for now and for all future nedia and purposes. . .
[Alware as we are of the changes taking place in the Iaw
the technol ogy, and the industrial structure, related to
t el ecommuni cations, we believe it unwi se and unnecessary
definitively to pick one anal ogy or one specific set of
words now. We therefore think it premature to answer the
broad [question] . . . whether public access channels are
a public forum.

Id. at 2385 (citations omtted).

Justice Kennedy, who wote separately and was joined by
Justice G nsburg, found “the nost disturbing aspect of [Breyer’s]
plurality opinion” to be “its evasion of any clear |egal standard
in deciding [the] case.” 1d. at 2405. Simlarly, Justice Thonas,
joined by the Chief Justice and Justice Scalia, characterized the
plurality’s opinion as “deciding not to decide on a governing
standard” and faulted the plurality for “openly invit[ing]
bal anci ng of asserted speech interests to a degree not ordinarily
permtted.” 1d. at 2422.

W woul d agree that, at least with respect to the appropriate
analysis that should be applied in the present action, the
plurality’s opinion seens somewhat enigmatic. Nevertheless, after
closely reviewing the structure of FPATV, we hold that the FPATV
Committee and the Council have sufficiently opened FPATV to the
citizens of Fairfield and the surrounding broadcast area that
control over access cannot be based on subject matter or speaker
identity, at |least insofar as the speaker is a citizen of Fairfield
or the surroundi ng broadcast area. Furthernore, we hold that the
FPATV Commttee and the Council have neither alleged nor proven
“extraordinary problens,” see id. at 2385, that would justify
barring Coplin fromusing FPATV.
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privacy and, if false, defamation. On this basis, the magistrate judge
granted the FPATV Conmittee's and Council’'s notion for summary judgnent.

Because the magistrate judge made no factual findings with respect
to the truthfulness and accuracy of the statenents nmade on Coplin's
cabl ecast, the nagistrate judge's grant of sunmary judgnent was dependent
on Coplin's speech being an invasion of privacy, if true, and defamation,
if false. As a result, we cannot affirmthe nmagi strate judge's decision
unless this Court can rule as a matter of law both (1) that the statenents
are a constitutionally proscribable invasion of privacy if true and (2)
that the statenents are constitutionally proscribable defamation if fal se.
If either one of these two prongs of analysis cannot be satisfied, the
FPATV Committee and Council are not entitled to judgnent as a matter of
| aw. Because this Court can reach neither conclusion as a matter of | aw
we conclude that sunmary judgnent was inappropriate. Accordingly, we
reverse the district court’s grant of summary judgnent.

A
The magistrate judge held that, if Coplin’'s speech were true, it
constituted an invasion of privacy under lowa | aw and could therefore be
regul ated consistently with the First Arendnment. |owa recogni zes an action
intort for the invasion of privacy and, |like many states, has drawn the

elenments of this action fromthe Second Restatenent of Torts. See Stessnan
v. Anerican Black Hawk Broad. Co., 416 N.W2d 685, 686 (lowa 1987). Under

lowa | aw, as rel evant here, [t]he right of privacy is invaded by .

unreasonable intrusion upon the seclusion of another . . . [Jor]
unreasonabl e publicity given to the other’'s private life . . . .'" |d.
(quoting
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Rest at emrent (Second) of Torts 8 652A(2) (1977)). These actions are subject
to certain limtations, however, that are informed by First Anendnent
concerns. See Howard v. Des Mines Register & Tribune Co., 283 N W2d 289,
297-98 (lowa 1979). |In general, a plaintiff cannot bring an action for an

i nvasion of privacy if a reasonable person would not find the intrusion
highly offensive, the facts revealed are already in the public domain, or
the matter publicized is a legitimte concern of public interest. See
Stessman, 416 N.W2d at 686-87; Howard, 283 N.W2d at 298; Wanegard v.
Larsen, 260 N.W2d 816, 822-23 (lowa 1978).

As the Suprene Court has recogni zed, there is “tension between the
right which the First Amendnent accords to free press, on the one hand, and
the protections which various statutes and conmon-| aw doctrines accord to
personal privacy agai nst the publication of truthful information, on the
other . . . .” The Florida Star v. B.J.F., 491 U S. 524, 530 (1989). Yet
nei ther the Suprene Court nor this Crcuit has set forth a general standard

to determne when speech that reveals truthful facts about private
i ndividuals can be regulated, consistently with the First Anendnent.
I ndeed, the Suprene Court has declined several invitations to do so. See

e.g., id. at 532 (declining “appellant’s invitation to hold broadly that
truthful publication may never be punished consistent with the First
Amendnent” and noting that “[o]Jur cases have carefully eschewed reaching
this ultimate question, nmindful that the future may bring scenari os which
prudence counsels our not resolving anticipatorily”); Cox Broad. Corp. V.
Gohn, 420 U S. 469, 491 (1975) (“Rather than address the broader question
whet her truthful publications nay ever be subjected to civil or crimna

liability consistently with the First and Fourteenth Amendnents, or to put
it another way, whether the State nay ever define and protect an area of
privacy free fromunwanted publicity in the press, it is
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appropriate to focus on the narrower interface between press and privacy
that this case presents . . . .").

Al though the Suprenme Court has declined to reach this issue, we agree
with the Seventh Circuit that the Court was not “being coy in Cox or
Florida Star in declining to declare the tort of publicizing intensely

personal facts totally defunct.” Haynes v. Alfred A. Knopf, Inc., 8 F.3d
1222, 1232 (7th Cr. 1993). I nstead, after reviewing Suprene Court
precedent and the decisions of other circuits that have faced the tension
between the First Amendnent’s protection of free speech and state-law
actions in tort for the invasion of privacy, we conclude that speech that
reveals truthful and accurate facts about a private individual can,
consistently with the First Anendnent, be regulated because of its
constitutionally proscribable content. See, e.q., Glbert v. Medical Econ

Co., 665 F.2d 305, 308 (10th Gr. 1981) (“[Dissem nati on of non-newswort hy
private facts is not protected by the first amendnent.”); cf. Haynes, 8
F.3d at 1232 (“The Court nust believe that the First Anendnent greatly
circunmscribes the right even of a private figure to obtain danages for the

publication of newsworthy facts about him even when they are facts of a
ki nd that people want very nuch to conceal.”).

W al so hold, however, that such regulation is subject to substanti al
limtations. Only in the “extrene case” is it constitutionally permssible
for a governnmental entity to regulate the public disclosure of facts about
private individuals. See Glbert, 665 F.2d at 308. In order to insure

that this formof regulation is linmted to the extrene case, courts have
i mposed four constitutionally nmandated restrictions on the regul ation of
the public disclosure of private facts. The first and nost fundanental
restriction is that such regul ation nmust be viewpoint-neutral. . RA V.,
505 U.S. at 384 (“[T]he governnent nmay proscribe |ibel; but
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it may not nake the further content discrinmination of proscribing only
libel critical of the government.” (enphasis in original)).

Second, to censure an individual for the di ssem nation of facts about
a private individual, the facts reveal ed nust not already be in the public
domain. Cf. The Florida Star, 491 U S. at 541 (holding that a newspaper
could not be held liable for publishing the nane of a rape victimwhich it
had lawmfully obtained froma publicly rel eased police report because “where
a newspaper publishes truthful information which it has |awful |y obtai ned,
puni shrent may |lawfully be inposed, if at all, only when narrowy tailored
to a state interest of the highest order”); Cox, 420 U S. at 491 (hol ding
that the State nay not “inpose sanctions on the accurate publication of the
name of a rape victimobtained frompublic records--nore specifically, from
judicial records which are maintained in connection with a public
prosecution and which thenselves are open to public inspection”
notwi thstanding the desire of the victims famly to prevent disclosure of

the victinlis nane).

Third, the facts reveal ed about the otherw se private individual nust
not be the subject of legitimate public interest. See Tine Inc. v. H I,
385 U S. 374, 388 (1967) (“The guarantees for speech and press are not the
preserve of political expression or comrent upon public affairs, essential
as those are to healthy governnent. One need only pick up any newspaper
or nmagazi ne to conprehend the vast range of published matter which exposes

persons to public view, both private citizens and public officials.
Freedom of discussion, if it would fulfill its historic function in this
nati on, nust enbrace all issues about which information is needed or
appropriate to enable the nenbers of society to cope with the exigencies
of their period.” (citations and quotations onitted)); Haynes, 8 F.3d at
1232 (“People who do not desire the
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limelight and do not deliberately choose a way of |ife or course of conduct
calculated to thrust theminto it nevertheless have no legal right to
extinguish it if the experiences that have befallen them are newswort hy,
even if they would prefer that those experiences be kept private.”);
Glbert, 665 F.2d at 308 (“[T]he first amendnent protects the publication
of private facts that are ‘newsworthy,’ that is, of legitinmate concern to
the public.”); Canpbell v. Seabury Press, 614 F.2d 395, 397 (5th Gr. 1980)
(per curiam (The First Amendnent privilege for the public disclosure of

facts “extends to information concerning interesting phases of hunan
activity and enbraces all issues about which information is needed or
appropriate so that individuals nmay cope with the exigencies of their
period.”).

Finally, for regulation to be permssible, the facts reveal ed nust
be highly offensive. See Haynes, 8 F.3d at 1234-35 (noting in a suit for
i nvasion of privacy that “[t]he core . . . of privacy law. . . is the
protection of those intinmate physical details the publicizing of which
woul d not be nerely enbarrassing and pai nful but deeply shocking to the
aver age person subjected to such exposure”); Glbert, 665 F.2d at 307 (“In
attenpting to strike an acceptable balance between [First Anendnent
privileges and the invasion of privacy], liability my be inposed for
publicizing matters concerning the private |ife of another if the matter
publicized is the kind that . . . would be highly offensive to a reasonabl e
(quotations onmitted)); Canpbell, 614 F.2d at 397 (“[T] he
inquiry in determining the applicability of the [First Amendnent] privil ege

person .

[of broadcasting news of public interest concerning private figures]
focuses on the information disclosed by publication and asks whether
truthful information of legitinmate concern to the public is publicized in
a manner that is not highly offensive to a reasonabl e person.”).
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In sum absent a conpelling state interest, speech that reveals
truthful and accurate facts about a private individual can be regul ated,
consistently with the First Anendnent, because of its constitutionally
proscribable content only if: (1) any such regulation is viewoint-neutral
(2) the facts revealed are not already in the public domain; (3) the facts
reveal ed about the otherwise private individual are not a legitimte
subject of public interest; and (4) the facts revealed are highly
of fensive. Accordingly, to avoid violating an individual’s rights under
the First Anmendnent, governnental regulation of the public disclosure of
facts about private individuals nust satisfy all four of these
requi rements.

In the present action, based on the record before us, we cannot rule
as a matter of lawthat all four restrictions have been satisfied. Wile
we agree with the nmmgistrate judge that the Conmittee's actions were
vi ewpoi nt neutral, see Mem Op. at 13, genuine issues of material fact
remain with respect to the other three factors.

W cannot determine as a nmatter of law that the information reveal ed
on Coplin's show was not already in the public donmain because this
determination is inherently fact-intensive and we do not have the necessary
facts before us. Indeed, we strongly suspect that the report on Coplin's
show that a green truck regularly parks on a Fairfield city street at
nm dday is not private infornmation. Moreover, it is an open question
whet her the sexual practices of the Trailer Park Residence occupants were
in the public domain. |If the neighbors of that residence could readily
view the sexual activity occurring there, it is not inconceivable that the
sexual activities were so openly perforned that know edge of these
activities was already in the public donain.
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We have sinilar concerns about the renmining factors. Al though we
agree that, in nost circunstances, holding up the sexual activities of a
specific private individual to public ridicule is not a legitimte concern
of public interest and that doing so is highly offensive, the record
reveal s nothing about the identity of the occupants of the residences in
guesti on. The nagistrate judge's decision inplicitly assunes that the
occupants of the Trailer Park Residence and the Second Street Residence
were private individuals. |f these individuals were instead public figures
or public officials, then the public dissemnation of truthful and accurate
facts about them woul d al nost certainly have been protected by the First
Arendnent. . Grrison v. Louisiana, 379 U S. 64, 72-73 (1964) (“In any
event, where the criticismis of public officials and their conduct of

public business, the interest in private reputation is overborne by the
larger public interest, secured by the Constitution, in the dissenination
of truth.”). Because we know nothing of the individual or individuals
living at the Trailer Park Residence and nothing of the individual or
individuals living at the Second Street Residence, we cannot rule as a
matter of law that the information revealed on Coplin's show was not a
| egitimate concern of public interest or that it was highly offensive.

The FPATV Committee and Council have submitted no evidence that the
facts are not already in the public domain, that the facts reveal ed are not
a legitimte concern of public interest, and that the facts are highly
of fensive. |ndeed, they have not even alleged that these el enents have
been net. As a result, the FPATV Conmttee and Council have failed to
rebut the presunption that
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their content-based regulation of Coplin's show was invalid. See RA V.,
505 U.S. at 382.°

The magi strate judge also held that, if Coplin’'s speech were untrue,
it was defamatory and hence could be regulated consistently with the First
Amendnrent . As defined under lowa law, “[d]efanmation involves the
publication of witten or oral statenments which tend to injure a person’'s
reputation and good name.” Kerndt v. Rolling Hlls Nat’'l Bank, 558 N W2d
410, 418 (lowa 1997). W agree that defamation of a private individual is

a form of speech that can be regul ated because of its constitutionally
proscribable content. See RA V., 505 U S. at 383.

However, such regul ation nust be viewpoint-neutral. See id. at 383-
84. Moreover, defamation of a public figure is not a form of speech that
can be regulated because of its content unless there is “clear and
convi nci ng evidence” that the defamatory statenment was nade “with actua
malice, i.e. with knowl edge that it was false or with reckl ess disregard
of whether it was false or not.” Masson v. New Yorker Magazine, Inc., 501
U S. 496, 510 (1991); see also New York Tinmes Co. v. Sullivan, 376 U S
254, 282 (1964).

°In addition, we cannot rule as a matter of law that Coplin
i nvaded the privacy of the caller whose all eged nmasturbation habits
were ridicul ed. The caller was never identified by nane or by
addr ess. Coplin and his co-host nerely questioned whether the
caller mght be “sonmeone on the board.” Fairfield Speaks Tr. (Cct.
24, 1994) at 12, reprinted in J.A at 170. There is also no
indication in the record that the caller’s voice was recogni zabl e
to Coplin or to nenbers of the view ng audi ence. Consequently, it
is inmpossible to conclude as a matter of law that the privacy of
this individual was invaded in any neani ngful sense.
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Again, fromthe record before us, we cannot determine as a matter of
| aw whether the individuals held up for scorn were public or private
figures. The FPATV Conmittee have neither alleged nor provided any
evi dence that these individuals are private individuals. Mor eover, the
FPATV Comm ttee and the Council have neither alleged nor presented “clear
and convinci ng” evidence that Coplin knowi ngly or reckl essly defaned any
of the individuals ridiculed on his program As a result, it was
i nappropriate to rule as a matter of law that Coplin's speech, if fal se,
was constitutionally proscribabl e defamation

C.

Even if we could rule as a matter of law that the statenents nade on
Coplin’s show were an invasion of privacy if true and defamation if fal se,
summary judgrment for the FPATV Committee and the Council nenbers would
still not necessarily be appropriate. Coplin has raised several other
First Amendnent contentions on appeal that may preclude sunmary judgnent.®
Because we renand for further fact-finding, we need not address any other
i ssue raised here on appeal. See Ashwander v. Tennessee Valley Authority,
297 U S. 288, 346-47 (1936) (Brandeis, J., concurring) (“The Court wll not
anticipate a question of constitutional |law in advance of the

8Copl i n argues on appeal that: (1) the FPATV Commttee and the
Counci | nust allege and prove a conpelling governmental interest to
prohi bit himfromusing FPATV;, (2) Coplin cannot be held liable for
the speech of the callers on his show, (3) the First Amendnent
forbids hol ding speakers liable for statenents, |ike the ones nmade
on his show, that cannot reasonably be taken as factual; (4) the
Council’s admnistrative regine for policing speech on FPATV
inmpermssibly gives political officials unconstrained and
unreviewed authority to censor; (5) the FPATV Conmttee s order
barring Coplin fromFPATV is an unconstitutional prior restraint on
speech; and (6) the FPATV Conmttee’'s ban is not narrowWy tailored
tothe limted interest of regulating tortious speech.
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necessity of deciding it.” (quotations and citations ontted)); see also
Brockett v. Spokane Arcades, Inc., 472 U S. 491, 501 (1985) (“W call to
mnd two of the cardinal rules governing the federal courts: one, never to

anticipate a question of constitutional |aw in advance of the necessity of
deciding it; the other never to forrmulate a rule of constitutional |aw
broader than is required by the precise facts to which it is to be
applied.” (quotations, citations, and alteration omtted)).

Coplin challenges the nmgistrate judge's holding that he is not
entitled as a matter of law to nonetary damages under 47 U.S.C. 8§ 555a(a).
He argues that the magistrate judge's decision on this issue was
procedural |y inproper because the magistrate judge was only supposed to
rule on matters of declaratory and injunctive relief in the first phase of
Coplin's bifurcated suit. However, because Coplin's allegations of
nmonet ary damages and attorney’'s fees fail to state a claim upon which
relief may be granted, any procedural error that the magistrate judge may
have conmmtted by ruling that Coplin is not entitled to nonetary damages
is harm ess.

A district court can grant sumary judgnment sua sponte as |long as the
“party agai nst whom judgnent will be entered was given sufficient advance
notice and an adequate opportunity to denonstrate why sunmary judgnent
shoul d not be granted.” Madewell v. Downs, 68 F.3d 1030, 1048 (8th Cir.
1995) (quotations and citations onitted). However, even where the party

agai nst whom j udgnent was entered is not notified and is not given a chance
to respond to a notion to dismss, this Court can uphold a district court’s
grant of summary judgnent if the losing party has failed to state a claim
upon which relief may be granted. See Phel ps v.
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United States Federal Governnment, 15 F.3d 735, 739 (8th CGr. 1994) (holding
that, even though the district court granted sumary judgnent inproperly
because (1) it failed to notify the habeas petitioner of its intention to

treat a notion to dismss as a notion for summary judgnent, (2) it failed
to give the petitioner an opportunity to respond to the notion, and (3) the
record did not support sunmary judgnent, any error was harm ess because the
petitioner failed to state a claimupon which relief could be granted).

Because § 555a(a) linmits Coplin's potential recovery in this action
to declaratory and injunctive relief, Coplin's allegations that he is
entitled to nonetary danages and attorney’'s fees fail to state a clai mupon
which relief may be granted. Section 555a(a) provides:

In any court proceeding pending on or initiated after Cctober
5, 1992, involving any claimagainst a franchising authority or
ot her governnental entity, or any official, nenber, enployee,
or agent of such authority or entity, arising from the
regul ati on of cable service or froma decision of approval or
di sapproval with respect to a grant, renewal, transfer, or
amendrrent of a franchise, any relief, to the extent such relief
is required by any other provision of Federal, State, or |oca
law, shall be linmted to injunctive relief and declaratory
relief.

47 U.S.C. § 555a(a).

Coplin's sole argunent that & 555a(a) does not bar his recovery of
nonet ary damages and attorney’'s fees is that the actions taken by the FPATV
Committee and the Council nenbers did not “aris[e] fromthe regul ation of
cable service.” 1d. Pointing to the legislative history of the Cable Act,
he argues that § 555a(a) was intended only to prevent cable operators from
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recoveri ng damages for franchising decisions, but not to prevent producers
of cable shows from recovering damages for the infringenent of First
Amendnent rights. W disagree.

We need not interpret the legislative history of the Cable Act
because its statutory language is clear. See Ratzlaf v. United States, 510
U S. 135, 147-48 (1994) (“[We do not resort to legislative history to
cloud a statutory text that is clear.”); Barnhill v. Johnson, 503 U. S. 393,
401 (1992) (noting that “appeals to legislative history are well taken only
to resolve ‘statutory anbiguity'”); United States v. Union Elec. Co., 64
F.3d 1152, 1165 (8th Cir. 1995) (“The task of resolving the dispute over
the nmeaning of a statute begins where all such inquiries nmust begin: with

the | anguage of the statute itself. . . . Thus, courts nust presune that
a legislature says in a statute what it nmeans and neans in a statute what
it says there.” (quotations, citations, and alteration onmtted)).

Under the plain |anguage of the statute, Coplin's action “aris[es]
fromthe regulation of cable service.” 47 U S C § 555a(a). At the heart
of Coplin’s action is a dispute over the regul ation of cable service: he
brings an action disputing a governnental entity's right to regulate the
content carried on a public access cable service. As a result, Coplin's
action arises fromthe regul ation of cable service within the neani ng of
§ 555a(a).’

"W also note that, even if we were to reach the |legislative
history of the Cable Act, it would offer little support for
Coplin’s argunent. Al t hough Congress was concerned with the
possibility that |local authorities would be subject to overwhel m ng
monetary damages in suits by cable operators over franchising
decisions, see, e.d., S Rep. No. 102-92, at 48-50 (1992),
reprinted in 1992 US CCAN, Vol. 4, at 181-83, the legislative
hi story does not suggest that disputes over franchising decisions
were the only concern that Congress intended to address in enacting
§ 555a(a).
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V.

For the foregoing reasons, with respect to Coplin's clains for
injunctive and declaratory relief, we reverse and remand for further
proceedings in accordance with this opinion. Wth respect to the
magi strate judge's ruling that Coplin is not entitled to nonetary danmmges,
we affirm
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