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BOMWAN, Circuit Judge.

The plaintiffs, who are Mssouri prisoners confined under sentence
of death, filed this class action in August 1985, challenging as
unconstitutional the conditions of their confinement in the Mssouri State
Penitentiary in Jefferson City. The United States District Court for the
Western District of Mssouri? certified a class of present and future
M ssouri death-row i nmates. The parties soon negotiated a detail ed consent
decree regul ati ng a nunber of aspects of day-to-day |ife on death row, and
the court approved the decree, follow ng several addenda, in January 1987.
We first saw this case in 1988, when we affirnmed the court’s award of
attorney fees to counsel for the plaintiffs. See MDonald v. Arnontrout,
860 F.2d 1456 (8th Cir. 1988).

The foll owing year, the defendants filed notions to nove death row
to the newy constructed Potosi Correctional Center and to nodify the
consent decree to reflect the different conditions at the new prison. The
court granted both notions. On the plaintiffs’ appeal of the nodification

of the consent decree, we

The Honorabl e John B. Jones, United States District Judge
for the District of South Dakota, sitting by designation.

2The Honorable Scott O Wight, United States District Judge
for the Western District of M ssouri.
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again affirned. See McDonald v. Arnpontrout, 908 F.2d 388 (8th G r. 1990)
(MDonald I1). Because the Potosi prison is beyond the boundaries of the
Western District of Mssouri, the nodified decree provided for a transfer
of jurisdiction to the Eastern District of Mssouri.

Not long after their arrival in Potosi, the plaintiffs noved the
District Court® to hold the defendants in contenpt, challenging specific
conditions of their confinenent in the new prison. Before the court acted
on that notion, the defendants “nainstreaned” the plaintiff class into the
general prisoner population. (As aresult, a true “death row no |onger
exists in Mssouri, but we will continue to use that term as a form of
shorthand.) The court denied the contenpt notion

The defendants filed a notion in 1991 to dismss this case, which the
District Court interpreted as a notion to vacate the consent decree and
terminate its continuing jurisdiction. The court received witten
subm ssions from the plaintiffs, conducted six days of evidentiary
hearings, and considered further materials submtted by both sides.
Finally, in Septenber 1995, the District Court filed an exhaustive eighty-
five-page opinion vacating the consent decree and termnating its
jurisdiction. The plaintiffs appeal, and we affirm

At the outset, we consider the effect on this action of a section of
the Prison Litigation Reform Act, 18 U S.C. A 8§ 3626 (Wst Supp. 1997),
whi ch i nposes restrictions on the duration of prospective relief in actions
chal l engi ng prison conditions. See id. § 3626(b). The Act took effect on
April 26, 1996, after the

3The Honorable Edward L. Filippine, United States District
Judge for the Eastern District of M ssouri.
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District Court rendered its order dismssing this case, and so the D strict
Court did not have an opportunity to consider whether the Act should apply
tothis case. The plaintiffs, who filed their opening brief in this appea
shortly after the Act becane |law, did not address the new | aw and have not
filed areply brief. The state's brief argues in conclusory fashion that
the Act applies and that the dismssal of the case was proper. Because the
parties and the record have given us little to work with on this issue, we
will apply the law prevailing when the District Court filed its opinion and
| eave the Act for another day.*

W reviewthe District Court’s decision to ternminate its supervision
over the consent decree for abuse of discretion. See Heath v. DeCourcy,
992 F.2d 630, 633 (6th Cir. 1993); see also McDonald Il, 908 F.2d at 390
(applying sane standard to nodification of terns of decree). In deciding

whet her to terminate its jurisdiction, a district court should consider
several factors:

(1) any specific terns providing for continued supervision and
jurisdiction over the consent decree; (2) the consent decree’'s
underlying goals; (3) whether there has been conpliance with
prior court orders; (4) whether defendants nmade a good faith
effort to conply; (5) the length of tinme the consent decree has
been in effect; and

“We recogni ze that other prisoners, including some within
our Crcuit, have raised constitutional challenges to the
validity of the Act. See, e.qg., Plyler v. More, 100 F.3d 365,
371-75 (4th Gr. 1996) (rejecting a nunber of constitutional
chal l enges); Gavin v. Ray, No. 4-78-CV-70062, 1996 W. 622556, at
*2-4 (S.D. lowa Sept. 18, 1996) (holding 8§ 3626(b)(2)
unconstitutional); Lyon v. Vande Krol, 940 F. Supp. 1433, 1436-39
(S.D. lowa 1996) (holding 28 U S.C. A 8 1915(g), al so added by
the Act but concerning in forma pauperis proceedi ngs,
unconstitutional). The district judges who deci ded Gavin and
Lyon have certified these cases for interlocutory appeal pursuant
to 28 U S.C 8§ 1292(b). In this case, we need not and do not
reach any issues concerning the constitutionality of the Act.

-4-



(6) the continuing efficacy of the consent decree’'s
enf or cenent .

Heat h, 992 F.2d at 633; see also Board of Educ. of Ckla. Gty Pub. Sch.
Indep. Sch. Dist. No. 89 v. Dowell, 498 U S. 237, 249 (1991) (noting that,
in considering whether to |lift desegregation decree, court should consider

past conpliance with court orders and defendant’s good faith); Johnson v.
Heffron, 88 F.3d 404, 407 (6th G r. 1996) (ordering prison consent decree
di ssol ved where its goals had been achi eved and no constitutional violation
was |ikely after dissolution); Inmates of Suffolk County Jail v. Rufo, 12
F.3d 286, 293 (1st Cir. 1993) (suggesting that court should consider
whet her constitutional violation has been renedi ed, defendants have

conplied with decree in good faith for reasonable period, and violation is
unlikely to be repeated if decree is termnated) (dicta); Kindred v.
Duckworth, 9 F.3d 638, 644 (7th CGr. 1993) (“[D]ecrees inposing obligations
upon state institutions nornmally should be enforceable no | onger than the
need for them?”).

W conclude that the District Court did not abuse its discretion when
it dissolved the decree in the case at bar. W begin with the goals and
terns of the consent decree. In MDonald II, we identified the purpose of
the decree at issue here as “to provide constitutionally acceptable
condi tions of confinenent for inmtes on death row. The decree is sinply
a plan for ensuring that the capital punishnent unit conplies wth
constitutional requirenents.” MDonald Il, 908 F.2d at 391. As nodified
in 1989, the decree itself provides that jurisdiction is transferred to the

Eastern District “to insure conpliance with the foregoing provisions until
such tine as all provisions of this decree have been fully inplenented.”
Modi fi ed Decree  20.° It follows that

The plaintiffs do not challenge the District Court’s
conclusion that the only provisions of the decree presently in
effect are those provisions set forth in Judge Wight's My 10,
1989 order nodifying the decree in connection with the nove to
Pot osi .
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once the decree had acconplished its purpose, renedying any conditions of
death row that nay have fallen short of constitutional standards, the
District Court properly could vacate it and bring this case to a cl ose.

We next consider whether the state conplied or attenpted in good
faith to conply with court orders (nanely, the ternms of the decree). The
substantive terns of the decree address the conditions of |life on death row
in sone detail, but the decree does not provide the plaintiffs with all the
privileges they claim |In particular, the follow ng concerns raised by the
plaintiffs in their objections to the District Court’s dismssal of the
case, although related to general topics covered in the decree, bear no
real connection to the actual terns of the decree: (1) the nunber of
t el ephones, the lack of tables near tel ephones, and the requirenent that
adm nistrative segregation inmates be handcuffed during calls; (2) the
nmanner in which GE D. prograns are provided; and (3) the presence of |ight
early in the norning and the absence of light late at night. See Mdified
Decree 1Y 4, 12, 13. Accordingly, these objections add nothing to the
plaintiffs' argunment that the District Court abused its discretion in
vacating the decree.®

®Simlarly, the prisoners’ argunent that the District Court
shoul d have reopened the evidentiary hearings in |ight of new
devel opments (an increase in the population of the prison and a
pri son-w de | ockdown in August 1995) is neritless. The District
Court correctly determ ned that none of these devel opnents, and
none of the prisoners’ grievances attendant thereto, was rel evant
to the consent decree.
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In two areas, the District Court did find that the defendants nay
have violated the strict terns of the decree. One provision of the decree
requires the defendants to take reasonable care to avoid the “scattering
of legal materials” during cell searches. Modified Decree § 2(b). The
District Court found sonme evidence that prisoners’ |egal materials have
been scattered during searches, but found that any scattering was not done
in bad faith. (This is not quite the sane as finding that the defendants
took reasonable care to avoid scattering the materials, as the decree
requires.) But the court also found that any scattering that occurred was
not for any inproper purpose, was not retaliatory in nature, and did not
actually interfere with the plaintiffs’ access to the courts. See Scher
v. Engel ke, 943 F.2d 921, 924 (8th Cr. 1991) (retaliation), cert. denied,
503 U.S. 952 (1992); Lewis v. Casey, 116 S. C. 2174, 2180 (1996) (access
to courts). The plaintiffs’ only objection to dismssal on this issue is

their bare assertion that legal materials have, on occasion, been
scatter ed. Wthout nore--such as a pattern or practice of intentiona
scattering or an actual constitutional violation--we cannot conclude that
the District Court abused its discretion by vacating the decree over this
obj ecti on.

The District Court also noted some shortfalls in the state's
conpliance with the decree’'s provisions relating to nedical services. The
decree requires that inmates be pernmitted to visit the eye clinic within
ei ght worki ng days of nmaking a request and that nedication be dispensed
within twenty-four hours of prescription. See Mdified Decree T 5(d)-(e).
The court noted that prisoners now have, at nost, a two- to four-week del ay
in seeing an optonetrist and a five-day delay in receiving prescription
nmedi cation. The court concluded that these del ays were not caused by bad
faith on the part of the defendants, but rather by shift changes, the
optonetrist’s linted hours, and the



lack of a pharmacy on the prison prenises. Furthernore, the court
concl uded that any delays in no way constituted deliberate indifference to
the prisoners’ nedical needs and thus posed no constitutional problens.
See, e.qg., Gvens v. Jones, 900 F.2d 1229, 1233 (8th Cir. 1990) (granting
judgnent to defendants in action alleging one-nonth delay in treatnment of

non-acute condition). In light of the defendants’ good-faith efforts to
conply with this section of the decree and the |ack of any constitutiona
difficulties presented by the del ays, we cannot conclude that the District
Court abused its discretion in vacating the decree over this objection

After deternmining that the defendants had conplied with the other
terns of the consent decree, the District Court considered whether the
state was likely to inpose unconstitutional conditions on the prisoners if
the decree were vacated. The court found no reason to believe that woul d
happen, and the plaintiffs have suggested none to us. W hardly need to
add that the prisoners may chall enge, by neans of a separate |lawsuit, any
unconstitutional situation that may arise in the future.

After nore than ten years of litigation, the District Court concluded
that the consent decree in this case should be vacated and the case
dismssed. In light of the deference we owe to that decision, see Heath,
992 F.2d at 633, and to the day-to-day judgnents of the defendants in the
operation of the prison, see Lewis, 116 S. . at 2185, we cannot say that
the order of the District Court disnissing the case is an abuse of that
court’s discretion.

The order of the District Court is affirned.
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