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Bef ore McM LLI AN and MORRI S SHEPPARD ARNOLD, Circuit Judges, and BOGUE, !
District Judge.

MORRI S SHEPPARD ARNOLD, Circuit Judge.

Jeffrey W Shelton appeals fromthe district court's order granting
the defendants' notion for summary judgnent and dismissing his action. M.
Shelton raises two i ssues on appeal: Wiether he is eligible for coverage
under the terns of an insurance plan, and whether waiver and estoppel
principles apply to prevent the defendants from denyi ng hi m coverage. For
t he reasons di scussed below, we affirmthe decision of the district court.?

The Honorabl e Andrew W Bogue, United States District Judge
for the District of South Dakota, sitting by designation.

The Honorabl e Stephen Nathaniel Linbaugh, United States
District Judge for the Eastern District of M ssouri.



M. Shelton was enployed by the | mmanuel Baptist Church in Cobden,
Illinois, from Cctober, 1985, through Septenber, 1986. The church is
affiliated with the Southern Baptist Convention, whose Annuity Board
provided a health insurance plan. Aetna I nsurance Conpany originally
admi ni stered the plan and provided the coverage under it. On January 1,
1991, the plan becane a self-insured one adninistered by Prudential
| nsurance Conpany of America. M. Shelton joined the plan in Novenber
1985, shortly after becoming a church enpl oyee; he left that enploy in
Sept enber, 1986. Since 1990, he has incurred substantial costs associated
with the treatnent of Lynme disease, and in this suit he sought
rei mbursenent for those costs fromthe Annuity Board and from Prudenti al
under the plan. The parties concede that bookl ets published by the Annuity
Board in conjunction with Aetna and Prudential set forth the plan's
contractual termns.

l.

The district court ruled that Texas | aw ought to be applied to this
case under M ssouri choice-of-law principles, a holding with which the
parties have no quarrel. Texas courts interpret insurance contracts in the
same nanner as other contracts. They interpret all portions of an
i nsurance contract <collectively, attributing to the contract an
interpretation that will achieve, to the |argest degree possible, the ains

of the parties to it. State Farm Lloyds, Inc. v. Wllianms, 791 S.W2d
542, 545 (Tex. App. 1990). Wen an insurance contract is anbiguous, the
anbiguity is construed in favor of the insured. |d.

A

M. Shelton initially argues that the plan's terns cover him and we
first address his claimwith respect to the coverage as it existed when
Aetna adninistered the plan. The plan provided that to be eligible for
coverage, one had to be a salaried enployee of a Southern Baptist church
and work at |east 20 hours per week. The plan also stated that coverage
termnated when eligibility ceased. The plan therefore apparently covered
M. Shelton only during his enploynent, or from Cctober, 1985, through
Sept enber, 1986.



The plan as adm nistered by Aetna al so provided, however, that "[i]f
an individual is totally disabled when his Conprehensive Medi cal Expense
Coverage ceases[,] benefits will continue to be available to himduring the
disability for up to 12 nonths." The Aetna plan defined as "totally
di sabl ed" anyone who, because of injury or disease, had stopped worki ng and
had becone otherwi se ineligible for nedical coverage. Since M. Shelton
was "total ly disabl ed" when he stopped working, he would have been eligible
for extended coverage only until Septenber, 1987, |ong before he incurred
the costs at issue in this case.

M. Shelton contends neverthel ess that he was eligible for coverage
because the Aetna plan provided that ceasing "active work wll be
considered to be immedi ate term nation of enployment, except that if you
are absent from work because of sickness [or] injury, ... enployment nay
be considered to continue for the purposes of sone of the coverages up to
the limts specified in the contract" (enphasis added). M. Shelton argues
that because he left work due to a disability, we should apply the
exception contained in the quoted excerpt.

The plan states that "enploynent nay be considered to continue,”
Wi thout stating explicitly who makes this decision. M. Shelton asserts
that the decision rests with him Gven the context of this phrase within
the paragraph in which it appears and within the plan as a whole, we
conclude that the plan's drafters could logically have assigned this
responsibility to Aetna, the Annuity Board, or the individual church that
enpl oyed M. Shelton. The provision, however, does not reasonably |end
itself to the interpretation that the responsibility rests wth
M . Shel t on. Chen v. Metro. Ins. & Annuity Co., 907 F.2d 566, 569 (5th
CGr. 1990) (a construction urged by an insured nust be adopted if and only
if it is reasonable). The Aetna provisions thus did not cover
M. Shelton's post-1987 nedi cal expenses.



B

Eligibility under the Prudential admnistration paralleled that
provided by Aetna. To be eligible for coverage imediately, one had to
have "regularly work[ed] for a Southern Baptist church or related
organi zation at least 20 hours per week" as of January 1, 1991
M. Shelton, as we have noted, was not enployed as of that date. The plan
al so provided, however, that "[c]overage will be delayed if you do not neet
the Active Wrk Requirenent on the day your coverage woul d ot herw se begin.
Instead, it wll begin on the first day you neet the Active Wrk
Requi remrent and the other requirements for the coverage." The term"Active
Wrk Requirenent” is defined as "[a] requirenent that you be actively at
work for an enployer affiliated with the Southern Baptist Convention, on
full time at the Enployer's place of business, or at any other place that
t he Enpl oyer's business requires you to go." Since M. Shelton has not
worked for a Southern Baptist organization at any tinme since January 1,
1991, it is manifest that M. Shelton was not eligible for coverage under
the terns of the plan as adm nistered by Prudenti al

M. Shelton resists this conclusion, however, by focusing on the
follow ng provision contained in the relevant bookl et published by the
Annuity Board: "Your eligibility will end when you are no | onger a full-
tinme Participant actively at work for the Enpl oyer and, under the terns of
the Plan, the Purchaser nmay consider you as still enployed in the Covered
Cl asses during certain types of absences from full-tinme work. This is
subject to any tinme linmts or other conditions stated in the Plan"
(enmphasi s added). M. Shelton asserts that this provision is anbi guous and
that the anbiguity should be resolved in his favor. See Southern Life and
Health Ins. Co. v. Sinobn, 416 S.W2d 793, 795 (Tex. 1967). He maintains
that he could be the "Purchaser" referred to in this provision because he
paid the premuns to the plan's administrator and continued to do so unti
January 1, 1994, despite the fact that his enploynent term nated in 1986.
M. Shelton, in effect, asks us to allow himto decide for hinmself whether
he is indeed eligible for coverage, a result that no reasonabl e person
coul d have



anticipated fromthe | anguage of the plan or the circunstances in which it

was created.

The term "Purchaser," noreover, is not subject to nore than one
i nterpretation. The provision at issue also contains the term
"Participant," which is defined as "[a] person enployed by a Southern
Baptist church or related organization." This clearly refers to
M. Shel ton. Had the plan's drafters intended to give to the word
"Purchaser" the meaning that M. Shelton ascribes to it, the phrase under
consideration would have used the term "Participant" instead of
"Purchaser." The appearance of two different nouns in the sane sentence

gives rise to the presunption that they have different referents, with
"Participant" referring to church enployees and "Purchaser" referring to
sonething el se entirely.

Additionally, had the drafters intended to grant M. Shelton the
power he clains, it would have been nore natural for themto use the term

you" instead of "Purchaser," given their use of "you" twice in the
provision. "You," as used in the provision and throughout the plan, so
obviously refers to M. Shelton that a definition of the term is
unnecessary. W note, nevertheless, that the plan defines "you" as "[a]

covered Participant," denonstrating yet again that "Participant" refers to

M. Shel t on. The definition of "you," noreover, includes only
"Participant" and not "Purchaser." Because "you" and "Participant" refer
to M. Shelton and cannot be synonynous with "Purchaser," "Purchaser" nust

refer to soneone other than M. Shelton. W think it is also plain that
"Purchaser" does not refer to churches affiliated with the Sout hern Bapti st
Convention or to the Convention itself. The plan defines "The Enpl oyer"
as "[c]ollectively, all enployers included under the Plan." "The Enpl oyer"
thus includes those churches affiliated with the Southern Bapti st
Convention and the Convention itself.

"Purchaser" nust therefore refer to the Annuity Board. The rel evant
provision now reads, "[The Annuity Board] may consider you as still
enpl oyed in the Covered O asses during certain types of



absences fromfull-tinme work." This is the very

per son e

plan. "[T]he court in construing a policy deter

of n

parl ance' understanding of the term'" United
Ins. Co. v. Boyer Aneri can

r, 5 SSW2d 252, 254 (Tex. App. 1928). Furthernore,
interpretation is consistent with the drafters' use of "Purchaser,"

and you in the paragraph describing "limts o
assi gnnents. " s
use of "Policyhol der," which Aetna defines as the Annuity Board.

pl an's

coverage provisions.

M. Shelton asserts in the alternative that the plan is estopped from

g him coverage because it accepted his premum paynents, wa
al | egedl y d
hi mthat he woul d be covered.

er and
est oppel s
at'l Mut. Cas. Ins. Co. v.

under the terns of the policy.

Kitty k Airways, Inc., 964 F.2d 478, 480-81 (5th Gr. 1992) (__r
curiam quoting , 791 S W2d at 550. W have al ready deci ded t hat
Shel ton was not covered by the terns of the contract. "[Waiver and

cannot enlarge the risks covered by a policy and cannot be used
create a new and different contract with respect to the risk covered an
t he M nnesota Mut. Life Ins. Co. v. Morse, 487 S.W2
317, 320 (Tex. 1972). "'[E]stoppel cannot be used to change, rewite and
Enserch Corp. v. Shand Morahan
952 F.2d 1485, 1498 n.24 (5th G r. 1992), quoting
v. Moriarty, 746 S.W2d 249,



252 (Tex. App. 1987) (enphasis in Enserch Corp. deleted). Furthernore
where a policy extends coverage to a specified group (such as enpl oyees of
churches affiliated with the Annuity Board), "the requirenent that the
i nsured be enployed with or have nenbership in the group at the tine the
| oss occurs is generally held not subject to the doctrines of waiver and
estoppel." W C Crais Ill, Annotation, Comment Note: Doctrine of Estoppe
or Waiver as Available to Bring within Coverage of Insurance Policy Risks
Not Covered by Its Terns or Expressly Excluded Therefrom 1 A L.R 3d 1139,
1155 (1965).

M. Shelton relies on several cases that he believes support the
application of waiver and estoppel principles to this case, a reliance that
is entirely msplaced. O these cases, only two are potentially apposite,
and both support a decision favoring the defendants. These cases,
Northeastern Life Ins. Co. v. Gaston, 470 S.W2d 128 (Tex. App. 1971), and
Travel ers Indem Co. v. Holman, 330 F.2d 142 (5th GCr. 1964), used wai ver
and estoppel to preserve insurance coverage already in existence. 1In both
cases the courts acted to protect binders. "'Wai ver and estoppel nay
operate to avoid a forfeiture of a policy, but they have consistently been
deni ed operative force to change, re-wite and enlarge the risks covered
by a policy.'" Gaston, 470 S.W2d at 132, quoting Great Am Reserve Ins.
Co. v. Mtchell, 335 S.W2d 707, 708 (Tex. App. 1960). CQur case does not
i nvolve the possible forfeiture of a contract; it involves an attenpt to
""enlarge the risks covered by a policy.'" [Id. Since M. Shelton does not
purport to have a binder fromthe defendants, any application of waiver and
estoppel principles to force the defendants to cover himwll result in an
i nperm ssi ble enlargenent of coverage beyond that which the insurance
contract originally provided.

As M. Shelton states in his brief, it "has been the settled | aw of
Texas" that "waiver and estoppel cannot create a new and different contract
with respect to risk covered by the policy." W disagree with
M. Shelton's attenpt to carve an exception for hinself fromthis rule.



[l
Because M
and because M. Shelton cannot create coverage via wai ver and estoppel, we
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