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of thensel ves and all others
simlarly situated,
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Nor west Bank M nnesota, N. A.,
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Bef ore BOMWAN and HEANEY, Circuit Judges, and SM TH,! District Judge.

BOMWAN, Circuit Judge.

John Doe and John Roe brought a class action against Norwest Bank
M nnesota, N. A (Norwest) and Voyager Quaranty |nsurance Conpany (Voyager),
al l eging violations of the usury provisions of the National Bank Act, 12
US C § 85-86 (1994), the anti-tying provisions of the Bank Hol ding
Conpany Act Amendnents of 1970, 12 U.S.C. § 1972 (1994), and the Racketeer
I nfluenced and Corrupt O ganizations Act, 18 U S.C. § 1962(c) (1994). Doe
settled his

The Honorable Otrie D. Smith, United States D strict Judge
for the Western District of Mssouri, sitting by designation.



claims and was disnmissed from the case. The District Court? granted
judgnent in favor of the defendants on the federal clainms and declined to
exerci se supplenental jurisdiction over the plaintiffs' state-law clains.
Roe appeals, and we affirm

Before summarizing the facts, we consider the relevance of Doe's
claimto this case. Al though Doe settled his claimand was disnissed from
the case, Roe argues that "Doe's suitability as a class representative
remains in issue." Roe's Br. at 1 n.2. W disagree. This action was
filed on Novenber 3, 1994, and Doe agreed to settle on February 28, 1995.
When Doe apparently had m sgivings, the defendants noved the court to
enforce the settlenent agreenent and dismiss Doe from the case. The
District Court did so, disnissing Doe on Septenber 11, 1995, and Doe has
not appealed that order. Accordingly, Doe is no longer a party to this
action, individually or in his capacity as a class representati ve.

O course, the disnmissal of Doe did not affect the clai mof Roe or
the clains of the unnaned cl ass nenbers in any way. This case renmains a
putative class action with Roe as representative. W will therefore
summari ze the facts of Roe's claim In 1989, Roe purchased a pickup truck
froma dealer and entered into an installnment contract, granting the deal er
a security interest in the pickup truck. The deal er assigned the contract
to Norwest. Several provisions of the installnent contract addressed
i nsurance on the pickup truck:

The Honorable Mchael J. Davis, United States District Judge
for the District of Mnnesota, adopting two reports and
recomendati ons of The Honorable John M Mason, United States
Magi strate Judge for the District of M nnesota.
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| nsurance on property | [Roe] give as security is required. |If
insurance is required, | may buy it through any insurance agent
or conpany of mny choice

If you [ Norwest] require property insurance, it nust cover al
ri sks of physical danage to the property and the risk that the

vehicle may be lost. . . . | promise to keep the property
insured throughout the term of ny loan and to deliver a
certificate of insurance to you that shows | have purchased

i nsurance of this kind.

| also agree that, if | fail to keep any required insurance on
the property, you nay purchase such insurance for nme. | wll
i medi ately repay you for any anobunts you spend in purchasing
that insurance, plus interest at the "annual percentage rate"
di scl osed on the other side of this contract.

Roe's App. at 135-36. At the sanme tine, Roe signed a docunent entitled
"Agreenment to Provide Accidental Physical Danmage |Insurance,” which read:

| understand that to provide protection fromserious financial
| oss, should an accident or |oss occur, Norwest . . . requires
the collateral securing ny loan to be continuously covered with
i nsurance against the risks of fire, theft, and collision, and
that failure to provide such insurance gives Bank the right to
declare the entire unpaid bal ance i medi ately due and payabl e
or alternatively to purchase coverage for its interest and add
the premiumplus interest to the bal ance.

| further understand and agree to nmmintain insurance, as
descri bed above, in force during the termof the | oan and wl|l
furnish Norwest . . . with a | oss payabl e endorsenent upon each
renewal of said insurance.

Norwest's App. at 69.
In February 1993, Norwest notified Roe that it had not received proof

of insurance and warned him that if he failed to provide proof of
i nsurance, Norwest could exercise its right to



purchase insurance. Norwest's letter notified Roe that if the bank
purchased i nsurance, the premumof $902 (for a year of coverage) would be
added to his | oan balance. Wen Roe did not provide proof of insurance,
Nor west purchased insurance from Voyager and added $902 to Roe's bal ance.
Voyager then sent Roe a certificate of coverage, which indicated that only
Norwest's interest in the vehicle was insured.

When that coverage expired in January 1994, Norwest again warned Roe
that it had not received proof of insurance. The sane process was
repeat ed, and Norwest purchased i nsurance and added the prenium of $549 to
Roe's | oan balance. In June 1994, Roe apparently proved to Norwest that
he had procured his own insurance, and Norwest credited his loan w th $233,
t he unearned portion of the $549 prenmium At about the sane tinme, Norwest
added to Roe's loan a charge of $11.60 for interest on the insurance
char ge.

As part of its collateral protection insurance program Norwest has
an unbrella insurance policy with Voyager, pursuant to which Norwest
pur chases insurance when borrowers fail to provide their own insurance.
When Norwest purchases insurance from Voyager with respect to a particul ar
pi ece of collateral, the insurance covers only Norwest's interest in the
col l ateral. The coverage, which is otherwise simlar to ordinary
conpr ehensi ve and collision coverage, is limted to either the damage to
the collateral or the bal ance of the custoner's |oan, whichever is smaller
in anbunt. The unbrella policy also contains two endorsenents that are
significant in this case. The first endorsenent, entitled "Wiiver of

Repossessi on Requirenent," waives the requirenment that Norwest repossess
the borrower's vehicle before naking a claim The second, the "Wiiver of
Sal vage Deduction on Non- Repossession (ains," nodifies the policy so that
t he ampbunt payable to Norwest on a claimis not reduced by the sal vage

val ue of the borrower's



vehicle.® Roe's argunments that insurance charges attributable to these
endor senents were unaut horized formthe basis of this action

The plaintiffs brought this action in federal district court,
asserting clains under the National Bank Act and the Bank Hol di ng Conpany
Act against Norwest only and a RICO clai m agai nst Voyager only. After
permtting discovery and di smssing Doe fromthe case, the District Court
granted sumary judgnent to the defendants on the National Bank Act claim
and disnissed the anti-tying and RICO allegations for failure to state a
claimon which relief could be granted. See Doe v. Norwest Bank M nn.
N.A, 909 F. Supp. 668 (D. Mnn. 1995) (order dismissing RICO count). The
court dismssed these federal clains with prejudice and declined to

exerci se supplenental jurisdiction over the state-law clains, dismn ssing
them wi t hout prejudice. Roe's appeal challenges the dismissal of the
federal clains.

We address the National Bank Act claim first. Insofar as it is
rel evant here, the National Bank Act permits a national bank to charge
"interest at the rate allowed by the laws of the State . . . where the bank
islocated . . . and no nore." 12 U S.C 8§ 85 (1994). Section 86 provides
a federal cause of action for usury against a national bank that "tak[es],
receiv[jes], reserv[es], or charg[es] a rate of interest greater than is
all oned by section 85 of this title." 12 U S.C. § 86 (1994); see also M
Nahas & Co. v. First Nat'l Bank, 930 F.2d 608, 612 (8th Cir. 1991) (renedy
of § 86

Prior to January 1991, Norwest had a different policy with
Voyager that contained additional endorsenents. This policy is not
rel evant here. Roe also clains that Norwest inposed an additi onal
charge for calculating his premum based on the outstanding
princi pal balance rather than the sum of principal and interest.
However, Norwest introduced undi sputed evidence that no such charge
was made to Roe's account because the charge applies only to
sinpl e-interest accounts, which Roe's was not.
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conpl etely preenpts state-law usury acti ons agai nst national banks); Fisher
v. First Nat'l Bank, 548 F.2d 255, 257 (8th Cir. 1977) (interest rate a
nati onal bank may charge is ultimately a question of federal |aw).

Roe argues that the "unauthorized" charges attributable to the
repossessi on and sal vage wai vers, and perhaps the full anmount of insurance
charges, should be considered interest with respect to his installnment
|l oan. Norwest argues that charges for insurance are not interest at all,
but even if they were considered interest, the total interest rate on Roe's
| oan woul d be bel ow the allowabl e cap under M nnesota |law. The parties’
experts assuned that all the charges were interest but used different
interpretations of the Federal Reserve's Regulation Z (12 CF. R pt. 226
(1996)) to support their conclusions: Roe's expert calculated the interest
rate by anortizing the insurance charges over the period of tine from when
they were inposed to the end of the loan term while Norwest's expert
anortized the insurance charges, like the ordinary interest charges, over
the entire length of the loan. The District Court assuned that all the
i nsurance charges were interest and approved the cal culation nethod of
Norwest's expert. Because that nethod resulted in an interest rate bel ow
t he maxi num al |l owed by M nnesota |aw, the court granted summary judgnment
to Norwest.

W review a grant of summary judgnent de novo, affirming only if the
record, viewed in the light nost favorable to the nonnoving party, shows
no genuine issue of material fact and the noving party is entitled to
judgnent as a matter of law. See Smith v. Cty of Des Mines, 99 F. 3d
1466, 1468-69 (8th Cir. 1996). W mmy affirmon any ground supported by
the record. See Phillips v. Marist Soc'y, 80 F.3d 274, 275 (8th GCir.
1996) .

We need not resolve the parties' thorny dispute about the correct
interpretation of Regulation Z, nor need we decide the |ess-conplicated
guestion of the applicable interest-rate cap under



M nnesota |law. Instead, we conclude that collateral protection insurance
prem uns charged to a borrower's account do not, as a natter of federal
| aw, constitute "interest” within the neaning of § 85.%

The O fice of the Conptroller of the Currency recently issued an
interpretive ruling regarding the neaning of the term"interest" in § 85.
That ruling reads:

The term "interest" as used in 12 U S. C. 85 includes any
paynment conpensating a creditor or prospective creditor for an
extension of credit, making available of a line of credit, or
any default or breach by a borrower of a condition upon which
credit was extended. It includes, anbng other things, the
following fees connected with credit extension or availability:
nunerical periodic rates, late fees, not sufficient funds (NSF)
fees, overlinmt fees, annual fees, cash advance fees, and
nmembership fees. It does not ordinarily include appraisal
fees, premuns and conmm ssions attributable to insurance
guar anteei ng repaynent of any extension of credit, finders'
fees, fees for docunent preparation or notarization, or fees
incurred to obtain credit reports.

Interpretive Rulings, 61 Fed. Reg. 4849, 4869 (1996) (to be codified at 12
C.F.R 8§ 7.4001(a)) (enphasis added). Although this ruling is a recent one,
it has already received the inprimatur of the Suprene Court. |n Sniley v.
Gtibank (S D), NA, 116 S. C. 1730 (1996), the Court unani mously held
that the word "interest” in &8 85 was anbi guous and that the Conptroller's

judgnent as to its neaning was entitled to deference under Chevron U S A
Inc. v. National Resources Defense Council, Inc., 467 U S. 837 (1984). See
Snmiley, 116 S. C. at 1732-33. The Court then concluded that the
Conptroller's inclusion of late fees within the neani ng of

Roe argues that Norwest has raised this issue for the first
time on appeal. This assertion is patently untrue. See Report and
Recommendation of Dec. 21, 1995, at 4 ("Defendant nakes a
conpel ling argunent that [the charges] are not interest for any
pur pose.").
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"interest" was a reasonable interpretation of the statute. See jid. at
1735. Because the | aw of South Dakota, Citibank's hone state, pernitted
banks to charge late fees, the deternmination that |late fees are interest
for National Bank Act purposes put an end to the state-law clains of
Smiley, a California resident. See id. at 1732; Marquette Nat'l Bank v.
First of Omha Serv. Corp., 439 U S. 299, 313 (1978) (national bank may
charge interest allowed by its hone state even if such interest would not

be allowed to bank in borrower's hone state).

In the instant case, we are faced with a slightly different issue.
If we accept the Conptroller's judgnent that "prenmuns and conmmi ssions
attributable to insurance guaranteeing repaynent of any extension of
credit" are not "interest," and we conclude that the charges invol ved here
are premuns within that definition, Roe's claim nust fail because he
cannot show that Norwest charged "a rate of interest greater than is
all oned by section 85." 12 U . S.C. § 86 (1994) (enphasis added).

W have little difficulty concluding that the Conptroller's
interpretation of "interest" as excluding insurance premuns i s reasonabl e.
The Suprene Court has already determined that "interest," as it is used in
8 85, is not an unanbi guous term See Smiley, 116 S. C. at 1732-33. Cur
inquiry, therefore, is whether "the agency's answer is based on a
perm ssible construction of the statute." Chevron, 467 U.S. at 843.
Certainly the ordinary definition of "interest" does not include insurance
prem unms passed along fromcreditor to debtor. See Black's Law Dictionary
812 (6th ed. 1990) ("Interest is the conpensation allowed by |law or fixed
by the parties for the use or forbearance of borrowed noney."); Smley, 116
S. C. at 1735 (interest is " “conpensation which is paid by the borrower

to the lender or by the debtor to the creditor for . . . use [of npney]'")
(quoting 1 J. Bouvier, A Law Dictionary 652 (6th ed. 1856)) (alterations
in Smley). Indeed, we believe it is quite sensible to conclude that such

prem uns are not interest



but rather additions to the principal of the |oan, or perhaps separate
extensions of credit entirely. See Kenty v. Bank One, Colunbus, N.A , 92
F.3d 384, 393 (6th Gr. 1996). And, as the Court stated in Sniley, it is
"quite possible and rational to distinguish, as the regulation does,"

bet ween charges that are specifically assigned to the expenses of the bank
in undertaking such activities as processing an application, insuring a
| oan, or appraising collateral and, on the other hand, charges "that are
assessed for sinply nmaking the loan, or for the borrower's default."
Smiley, 116 S. C. at 1734. W conclude that the Conptroller's ruling
excluding "prem uns and comm ssions attributable to i nsurance guaranteei ng
repaynment of any extension of credit" fromthe definition of "interest" is
reasonabl e.

The question remai ns whether the charges involved here fit within the
Comptroller's definition. Al though collateral protection insurance has
produced a substantial body of case law in recent years, we have been
unable to |l ocate any cases addressing the precise issue presented here in
light of Sniley. Cf. G ddens v. Honmetown Fin. Servs., 938 F. Supp. 801
806-07 (MD. Ala. 1996) (suggesting that insurance preniuns are not

interest; holding that case was inproperly renoved); Kenney v. Farners
Nat'|l Bank, 938 F. Supp. 789, 793-94 (MD. Ala. 1996) (sane). But cf. Mss
V. Southtrust Mbile Servs., Inc., No. CV-95-P-1647-W (N. D. Ala. Sept. 22
1995) (holding, wthout discussion of Conptroller's ruling, that

unaut hori zed premuns are interest and finding state-law clains conpletely
preenpt ed). >

The opinions in the Kenty case express different views of the
collateral protection insurance in that case. On a notion to
dismss, the district court held that insurance charges that were
"unaut hori zed and unnecessary to protect the collateral” could be
considered interest on the loan. See Kenty v. Bank One, Col unbus,
N.A. , 1992 W 170605, at *4 (S.D. Chio Apr. 23, 1992). At the
summary judgnent stage, however, the court concluded that state | aw
i nposed no maxi mum on the allowable interest rate, so that it did
not mtter whether any portion of the insurance charges was
considered interest. See Kenty v. Bank One, Colunbus, N. A, 1993
W 592532, at *5 (S.D. Ohio Cct. 25, 1993). The Sixth Grcuit saw
Kenty's argunent slightly differently, believing Kenty was
conpl ai ning about the bank's charging interest on the insurance
charges. That court concluded that the insurance prem uns were
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Roe argues that the charges added to his account are in fact not
prem uns attributable to insurance, but rather charges "conpensating a
creditor or prospective creditor for . . . [a] default or breach by a
borrower," which would fit them within the Conptroller's definition of
"interest." See 61 Fed. Reg. at 4869. It is true that Norwest charges a
borrower for insurance only after the borrower breaches the covenant to
mai ntain insurance. But there is a notable difference between a | ate fee,
whi ch conpensates the creditor solely for the effects of the debtor's
default, and an insurance charge, which conpensates the creditor for the
cost of protecting its security, a cost the debtor is supposed to bear
anyway. In addition, the linmtation of the coverage in this case to the
| esser of the danage to the collateral or the | oan bal ance indicates that
the insurance is designed to guarantee the repaynent of the |oan
Accordingly, we believe that these collateral protection insurance prem uns
are excluded by the Conptroller's interpretive ruling from the genera
category of charges conpensating a creditor for a default or breach and
placed in the category of preniuns attributable to insurance guaranteeing
t he repaynent of credit extended.

Roe al so argues that even if the basic insurance coverage is not
interest, the allegedly unauthorized aspects of the insurance nust be
considered interest. W disagree. The charges related to the waiver of
repossessi on and wai ver of salvage endorsenents are not trivial; Roe's
expert calculated that these endorsenents accounted for nore than thirty
percent of the total premum charged to Roe. But Norwest introduced
undi sput ed evidence that these endorsenents placed Norwest in exactly the
sane position in which

t hensel ves | oans, and so state |law permtted the bank to charge any
anount of interest on the premuns. See 92 F.3d at 393. None of
t hese opi ni ons addresses the Conptroller's interpretation of 8§ 85.
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it would have been if Roe had purchased a standard M nnesota autonobile
i nsurance policy and naned Norwest as |oss payee, as the |oan agreenent
required himto do. In other words, under an ordinary policy in M nnesota,
a | ender naned as | oss payee would not have to repossess a wecked car in
order to make a claim and the anmount received by the | ender woul d not be
reduced by the salvage value of the car. W therefore see no reason to
treat the charges related to the wai ver endorsenents any differently from
the basic insurance charge. Al though they may be differentiated for
i nsurance purposes, they are in essence a single package designed to
replicate the coverage Roe shoul d have provided hinsel f.®

In sum unlike late fees, NSF fees, and the |ike, the insurance
charges in this case bhenefitted both creditor and borrower by nmaking it
easier for Roe to repay the loan in case his truck were physically danaged
or stolen. (Roe, after all, would remain |iable on the note even if the
collateral were valueless.) Norwest nerely passed along to Roe the exact
cost Norwest incurred in procuring insurance that restored it to the sane
situation in which it woul d have been had Roe kept his end of the bargain.
The charges therefore are "premiuns . . . attributable to insurance
guaranteeing repaynent of [an] extension of credit," and under the
Conmptroller's reasonable interpretation of the statute, they are not
"interest." W conclude that the events that formthe basis of this cause
of action do not ampbunt to a violation of the National Bank Act.

At tinmes in his brief and at oral argunent, counsel for Roe
seened to be challenging a third endorsenent, entitled "Automatic
Coverage," which covers collateral retroactively to the date on
which the borrower's own insurance |apsed. W see no reason to
treat this endorsenent any differently fromthe others, as it also
merely replicates the coverage Roe was contractually obligated to
provi de.
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The District Court dismssed Roe's anti-tying allegations for failure
to state a claimon which relief could be granted. See Fed. R CGCv. P.
12(b)(6). In considering a notion to dismss, we assune all facts all eged
in the conplaint are true, construe the conplaint liberally in the |ight
nost favorable to the plaintiff, and affirm the dismissal only if "it
appears beyond a doubt that the plaintiff can prove no set of facts which
would entitle the plaintiff torelief." Coleman v. Watt, 40 F.3d 255, 258
(8th Cir. 1994). CQur reviewis de novo. See id.

The rel evant provisions of the Bank Hol di ng Conpany Act Anendnents
of 1970 state as foll ows:

(1) A bank shall not in any manner extend credit, |ease or sell
property of any kind, or furnish any service . . . on the
condi tion or requirenent--

(A) that the custormer shall obtain sone additional
credit, property, or service fromsuch bank other than a
| oan, discount, deposit, or trust service;

(C) that the custoner provide sone additional credit,
property, or service to such bank, other than those
related to and usually provided in connection with a
| oan, discount, deposit, or trust service.

12 U S.C 8§ 1972(1) (1994). The plaintiff in an action under this section
nmust show that the bank inposed a tie, that the practice was unusual in the
banki ng industry, that it resulted in an anti-conpetitive arrangenent, and
that it benefitted the bank. See A pine Elec. GCo. v. Union Bank, 979 F.2d
133, 135 (8th Cir. 1992).

Roe alleged two potential ties in his conplaint: when he purchased
i nsurance through the bank, he was required to accept an
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automatic extension of credit to pay for the insurance; and when he
purchased property damage i nsurance through the bank, he was al so required
to purchase additional insurance that was unauthorized and undi scl osed.
On appeal, Roe enphasizes that he does not suggest that the purchase of
i nsurance through the bank was a condition of the extension of credit for
the original |oan. See Kenty, 92 F.3d at 395 (where borrower is free to
pur chase insurance on open narket, insurance is not tied to original |oan).

Roe first conplains that when he elected to purchase insurance
t hrough the bank rather than from an i ndependent agent--a highly debatable
characterization of the facts, but one we will entertain for purposes of
this notion to dismss--he found that the only way he was pernitted to pay
for the i nsurance was to have it added to his | oan bal ance, where it bore
interest at the loan rate. But this contention is belied by the |anguage
of the installnent agreenent itself, which was attached to Roe's conpl ai nt

and forns a part of the pleadings: "I NMAY PREPAY MY OBLI GATI ONS UNDER TH S
AGREEMENT, IN WHOLE OR I N PART, AT ANY TI ME W THOUT PENALTY." Roe's App
at 135. It is therefore clear that Roe was not required to accept an

automatic extension of credit to pay for the insurance; he could have
tendered paynent to Norwest in the anpunt of the insurance premum (or in
any other anount) at any time. Because Roe's conplaint itself denonstrates
that this supposed tie did not exist, this allegation does not state a
claimon which relief could be granted.

The second alleged tie presents a nore substantial question. Roe
here argues that when he elected to purchase property danage coverage
t hrough Norwest, he was al so required to purchase other unauthorized and
undi scl osed coverages. Norwest suggests that we adopt the reasoning of the
Sixth Grcuit, which held on nearly identical allegations in Kenty that
because the borrower never agreed to purchase the unauthorized insurance,
t hat purchase could not have been a "condition or requirenent" of the
purchase of the
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aut hori zed insurance, as 8 1972(1) requires. See Kenty, 92 F.3d at 395.
In effect, that court held that "a valid breach of contract clai mcannot
be converted into an anti-tying claim" [d. W are not sure that we agree
with the reasoning of the Sixth Crcuit, particularly in the context of a
nmotion to dismss. Fairly read, Roe's conplaint alleges that Norwest
provi des property damage i nsurance only if borrowers also pay for other
unaut hori zed insurance coverage. |t therefore appears that the purchase
of the unauthorized coverage is a "requirenent" of the purchase of property
danmage coverage, for the latter is not available without the fornmer. W
do not believe that the fact that the unauthorized coverage is undi scl osed
shoul d affect this portion of the analysis. Roe's conplaint thus alleges
atie and satisfies the first requirenent of an anti-tying claim

W reach the sane result as the Sixth Crcuit by another route,
however, for we believe Roe's conplaint does not allege an anti-conpetitive
tie. Unlike a Sherman Act plaintiff, a plaintiff in a 8 1972 action need
not show that a tie has anti-conpetitive effects. See, e.q., Palerno v.
First Nat'l Bank & Trust Co., 894 F.2d 363, 368 (10th Cir. 1990); Davis v.
First Nat'l Bank, 868 F.2d 206, 208 (7th Gr.), cert. denied, 493 U S. 816
(1989); Parsons Steel., Inc. v. First Ala. Bank, 679 F.2d 242, 245 (1l1lth
CGr. 1982); cf. Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U S. 2, 13-
16 (1984) (Sherman Act tying plaintiff nust show that defendant has narket
power in tying market and that tie forecloses substantial volune of

comerce). But a 8§ 1972 plaintiff is required to show an anti-conpetitive
practice, that is, "that the practice results in unfair conpetition or
could lessen conpetition." Palerno, 894 F.2d at 368 (enphasis added); see
also Davis, 868 F.2d at 208; Parsons Steel, 679 F.2d at 246.7

W disagree with trial court decisions fromwi thin our Crcuit
opining that a tie is a per se violation of § 1972. See JST
Properties v. First Nat'l Bank, 701 F. Supp. 1443, 1449 (D. M nn.
1988); Sharkey v. Security Bank & Trust Co., 651 F. Supp.

1231, 1232 (D. M nn. 1987).
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In this case, Roe has not alleged an anti-conpetitive practice. In
the market for property danmage insurance (the tying market), it is
undi sputed that Roe was permitted to purchase from any vendor of his
choice. Roe has alleged nothing fromwhich a factfinder could conclude
that the tie would have any anti-conpetitive disruption in the tying
market. Nor can there be any anti-conpetitive result in the tied market,
the market for the unauthorized i nsurance coverage, for the sinple reason
that Roe did not want to purchase such coverage from any vendor. See
Jefferson Parish, 466 U S. at 16 ("[When a purchaser is "forced' to buy
a product he would not have ot herw se bought even from another seller in

the tied-product market, there can be no adverse inpact on conpetition
because no portion of the nmarket which woul d ot herwi se have been avail abl e
to other sellers has been foreclosed."). When these circunstances are
consi dered together--that is, Roe can buy basic property damage i nsurance
anywhere and does not want to buy other coverage at all--it is clear that
Norwest's practice cannot possibly | essen conpetition. 1t therefore cannot
be considered an anti-conpetitive practice. See Palernp, 894 F.2d at 368.

The District Court properly dismssed this allegation for failure to state
a claim

V.

Finally, we consider Roe's RICO allegations. The District Court
concluded that Roe failed to state a claimon which relief could be granted
because the application of RICO to the alleged actions of Voyager was
barred by the MCarran-Ferguson Act, 15 U. S.C. § 1012(b) (1994). W agree.

The relevant portion of the MCarran- Ferguson Act provides that "No

Act of Congress shall be construed to invalidate, inpair, or supersede any
| aw enacted by any State for the purpose of
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regulating the business of insurance . . . unless such Act specifically
relates to the business of insurance." 15 U. S.C. 8§ 1012(b) (1994). The
McCarran- Ferguson Act bars the application of a federal statute if (1) the
statute does not specifically relate to the business of insurance; (2) a
state statute has been enacted for the purpose of regul ating the business
of insurance; and (3) the federal statute would invalidate, inpair, or

supersede the state statute. See Murff v. Professional Med. Ins. Co., 97
F.3d 289, 291 (8th Cir. 1996) (citing United States Dep't of Treasury v.
Fabe, 508 U. S. 491, 501 (1993)).8

The parties agree that R CO does not specifically relate to the
busi ness of insurance. Nor does Roe seriously dispute Voyager's contention
that M nnesota has enacted a conprehensive statutory schene to regulate the
busi ness of insurance. See Mnn. Stat. ch. 59A-72C (1996). The only
substantial question for our review, therefore, is whether the application
of RRCOto the activities of Voyager would invalidate, inpair, or supersede
M nnesota's insurance | aws.

Fairly summarized, Roe's conplaint contains two substantive
allegations. First, Roe alleges that Voyager contracted to function as
Norwest's autonobile insurance departnent, sending notices to borrowers
whi ch appeared to be from Norwest and causing

Despite the apparent agreenent of the parties to the contrary,
the application of the McCarran-Ferguson Act in this case does not
require a specific conclusion that the allegedly inproper
activities of Voyager constituted the "business of insurance.”
Fabe recogni zes that the three-part test of Union Labor Life Ins.
Co. v. Pireno, 458 U.S. 119, 129 (1982), for determ ning whether a
particular practice constitutes the business of insurance is
rel evant only in cases involving a conflict between state | aw and
federal antitrust law, a conflict which is the subject of a
separate provision of the MCarran-Ferguson Act. See Fabe, 508
U S. at 504-05.
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borrowers to be charged for unauthorized insurance coverage.® Second, Roe
clains that Voyager paid or caused to be paid to Norwest "illegal and
unaut hori zed ki ckbacks, rebates, and/or conm ssions" with respect to the
borrowers' collateral insurance premuns.® Conpl. { 57. Al of this
all eged activity, Roe clains, constitutes a nassive pattern of racketeering
activity, particularly mail fraud and wire fraud, in violation of 18 U S. C
§ 1962(c) (1994).

Voyager argues that the allegedly fraudulent activities with which
it is charged fall squarely within several sections of Mnnesota's
i nsurance laws. See Mnn. Stat. 88 72A.08(2) (1996) (prohibiting paynent
of rebate to insured), 72A. 20(1) (1996) (prohibiting m srepresentation of
terns of policy issued or to be issued), 72A 20(12)(1) (1996) (prohibiting
nm srepresentation of pertinent facts or policy provisions relating to
cover ages).

Roe argues that our opinion in First Nat'l Bank v. Taylor, 907
F.2d 775 (8th Gr.), cert. denied, 498 U S. 972 (1990), holds that
t he McCarran-Ferguson Act is inapplicable to a national bank, and
t hat because he all eges that Voyager was acting as the agent of a
national bank, the Act cannot apply here. W believe Roe m sreads
that case, which relies on the conclusion that the bank was
specifically authorized by the National Bank Act to undertake the
i nsurance-like activity that was the subject of the case. See
Taylor, 907 F.2d at 778-79. In any event, Voyager isS an insurance
conpany and is subject to Mnnesota's |aws regul ating insurance
conpanies; that it nmay have been working on behalf of a bank adds
nothing to this anal ysis.

Evidence in the record on appeal suggests that the actua
goi ngs-on were quite different. Norwest contracts with G D. Van
Wagenen Conpany, which is not a party here, to admnister the
coll ateral protection programby verifying whether borrowers have
provi ded proof of insurance and sending notices to borrowers about
Norwest's right to purchase insurance to protect its collateral
Van Wagenen is also a Voyager agent and is authorized to place
i nsurance with Voyager when Norwest purchases it. An affiliate of
Norwest, Norwest Insurance, Inc., which is also not a party to this
suit, serves as the broker for the purchase of the insurance and
recei ves conm ssions from Voyager on the prem uns. Neverthel ess,
for purposes of this notion to dismss, we nust accept Roe's
al l egations as true.
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M nnesota | aw does not provide a private cause of action for violations of
t hese prohibitions. See Morris v. American Family Miut. Ins. Co., 386

N. W2d 233, 238 (M nn. 1986). I nstead, the Commi ssioner of Conmmerce is
empowered to investigate violations, file charges, issue orders, and inpose
fines. See Mnn. Stat. 88 72A 201(1), 72A. .21, 72A.08(3) (1996). In

certain circunstances, the Conmi ssioner may al so obtain injunctive relief
against an insurer. See Mnn. Stat. 8§ 72A 25(2)-(3) (1996).

RICO, by contrast, expressly grants treble damages, costs, and
attorney fees to a victorious plaintiff. See 18 U . S.C. § 1964(c) (1994).
Voyager argues that the application of RRCOin this case would inpair the
operation of Mnnesota's adnministrative renedial system by providing
private plaintiffs with a remedy M nnesota does not provide and affording
plaintiffs a recovery significantly greater than that which the state has
authorized. 1In particular, Voyager suggests that the possibility of treble
damages and attorney fees would eviscerate the administrative system by
diverting any rational aggrieved policyholder from the Comr ssioner's
office to federal court. Consequently, Voyager clains, an insurer that
found itself the subject of an inquiry by the Conm ssioner would be
unlikely to cooperate in the admnistrative process for fear of prejudicing
its litigation position if a RICO suit should arise |ater

The precise degree of inpairnment of a state statute that is required
to trigger the operation of the MCarran-Ferguson Act is not settled. In
its only opinion to address the question directly, the Suprene Court
concluded that application of the federal securities laws to a nerger of
i nsurance conpanies would not inpair the state's laws protecting
policyholders. See SEC v. National Securities, Inc., 393 U S. 453, 463
(1969). The Court noted that "Arizona has not commanded sonethi ng which
the Federal Governnent seeks to prohibit" but also recognized that the

federal interest was directed toward protecting sharehol ders, while the
state
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statute was directed toward protecting policyholders. See id. The Court
concluded, "[i]n these circunstances, we sinply cannot see the conflict."
Id. In the case at bar, M nnesota has not conmanded anythi ng which Rl CO
woul d prohibit; in other words, there is no direct conflict between federal
and state | aw But, in contrast to National Securities, the federal and

state statutes at issue here are directed toward the sane end: t he
protection of policyholders and prospective policyholders from fraudul ent
i nsurance practices. The issue presented here, therefore, is whether a
federal statute that is essentially parallel in substance to a state
statute may inpair the state statute because of a difference in the
availability and the magnitude of the renedies they provide.

Several courts addressing this question have concluded that the
McCarran-Ferguson Act is not inplicated by federal law that is
substantively parallel to state law. See Millafane-Neriz v. FDIC, 75 F. 3d
727, 736 (1st Gr. 1996) (Federal Deposit |nsurance Act); Nationw de Mit.
Ins. Co. v. Cisneros, 52 F.3d 1351, 1363 (6th G r. 1995 (Fair Housing
Act), cert. denied, 116 S. C. 973 (1996); Merchants Hone Delivery Serv.,
Inc. v. Frank B. Hall & Co., 50 F.3d 1486, 1492 (9th Cr.) (RICO, cert.
denied, 116 S. C. 418 (1995); NAACP v. Anerican Fanmily Miut. Ins. Co., 978
F.2d 287, 295-97 (7th Gr. 1992) (Fair Housing Act), cert. denied, 508 U S
907 (1993); Thacker v. New York Life Ins. Co., 796 F. Supp. 1338, 1342-43
(E-D. Cal. 1992) (RCO. Cher courts have disagreed, concluding that the
intrusion of RICO s substantial danmage provisions into a state's insurance

regul atory program nmay so inpair the state law as to bar application of
Rl CO See Kenty, 92 F.3d at 392 (collateral protection insurance case;
di stingui shing Nationw de); Ambrose v. Blue Cross & Blue Shield, 891 F.
Supp. 1153, 1165-68 (E.D. Va. 1995), aff'd, 95 F.3d 41 (4th Cir. 1996)
(unpublished per curian); Everson v. Blue Goss & Blue Shield, 898 F. Supp.
532, 544 (N.D. Chio 1994); Wxco Inc. v. IMC 1Inc., 820 F. Supp. 194, 203-
04 (MD. Pa. 1993); LebDuc v. Kentucky Cent. Life Ins. Co., 814 F. Supp.
820,
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829 (N.D. Cal. 1992); Senich v. Transanerica Premer Ins. Co., 766 F. Supp
339, 341-42 (WD. Pa. 1990) (collateral protection insurance case).

W find the latter line of cases nore persuasive in the R CO context.
As one court has noted, "the renedi es avail abl e under RI CO are anobng the
nost severe ever enacted in a federal civil statute." Anbrose, 891 F.
Supp. at 1166. The state of M nnesota has determ ned that its insurance
mar ket can best be regulated by the Commissioner's pursuit of fines and
injunctive relief. Congress has expressed its intention to |eave the
regul ation of the business of insurance to the states unless a federa
statute expressly addresses that subject or the application of a genera
federal statute would not invalidate, supersede, or inpair a state statute.
Were the question presented here, we mght agree with the Sixth and Seventh
Circuits that the federal civil rights statutes do not inpair state
i nsurance regul ation. Ccf. Mirff, 97 F.3d at 292 (application of Age
Di scrimnation in Enploynent Act to insolvent insurance conpany does not
inmpair state insurance insolvency procedures).! But Voyager nmkes a
conpel ling case that the extraordinary renedies of RICO would frustrate,
and perhaps even supplant, Mnnesota's carefully devel oped schene of
regulation. W do not read the term"inpair" so narromy as to permt the
conclusion that the MCarran-Ferguson Act does not apply in the
ci rcunst ances presented here. See Webster's Third New I|nternati ona
Dictionary 1131 (1981) (defining "inpair" as

Al t hough Murff contains | anguage suggesting that inpairnent
will exist only in the case of a direct conflict between state and
federal law, that |anguage is certainly dictumin light of the
Court's conclusion that application of the ADEA would have a de
mnims effect, at nost, on the insolvency proceedings. See Murff,
97 F.3d at 292 (citing Mssouri statute giving policyhol ders
priority over clainms of enployees). 1In addition, the ADEA, Iike
the federal securities laws, is designed to protect parties other
than policyholders. Mirff therefore fits well within the franmework
of National Securities, see 393 U S. at 463, and does not control
her e.
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"dimnish in quantity, value, excellence, or strength; do harmto"). The
District Court correctly held that Roe's RICO allegations failed to state
a claim

V.
The judgnment of the District Court is affirned.
HEANEY, CGircuit Judge, concurring and di ssenting.
I concur in Sections Ill and IV of the court's opinion. | disagree,
however, with the conclusions reached in Section II. | believe the

district court erred in granting summary judgnent on the question of
whet her the paynents that were nade were preniuns rather than interest

paynments. | think this question can only be decided after an evidentiary
hearing by the district court and that we should remand to the district
court to hold such a hearing. If the district court decides after an
evidentiary hearing that the paynents are interest paynents in whole or in
part, then it nust determ ne whether the paynents were usurious. In
reaching this decision, | believe it is clear that the rate of interest

shoul d be conmputed over the life of the loan rather than over the |ife of
t he agreenent.

A true copy.
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