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(Florence plaintiffs) appeal the district court's? dismssal of
their actions against the United States, the Federal Trade
Comm ssion (FTC), and Bennett Rushkoff, counsel for the FTC. W
affirm

BACKGROUND

The Hartje and Florence plaintiffs invested noney in rare
coins sold by T. G Mrgan, Inc. (TGW. Mchael Blodgett, TGV s
chi ef executive officer, personally made the coin sales to the
plaintiffs. Blodgett, however, was in the habit of selling single
coins to multiple custoners, greatly overstating the value of such
coins, and using coins he had already sold as collateral to obtain
| oans for his personal use. In connection with these and ot her
coin sales, Blodgett was eventually convicted of twenty-two counts
of fraud.

In response to these fraudul ent actions, the FTCinitiated a
civil enforcenent action against TGM and Bl odgett. A tenporary
restraining order (TRO was later entered in federal district
court, freezing the assets of TGM A consent order, prohibiting
TGM and Bl odgett fromfurther selling or purchasing coins wthout
court approval, followed the TRO The district court then
appointed Armen R Vartian as interim receiver to handle the
di sposition of TGMs assets. Vartian was given control over TGM s
property and was charged with |iquidating the assets to cover the
attorney fees of TGM and Bl odgett and to defray Bl odgett's |iving
expenses. The district court also instructed Vartian to return
coins to bona fide owners with uncontested ownership clains and to
consi der and docunent contested ownership clains.

The receiver |iquidated many coins fromTGM s coll ection, sone
of which allegedly belonged to the Hartje and Florence plaintiffs.

2The Honor abl e Paul A. Magnuson, Chief Judge, United States
District Court for the District of M nnesota.
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Plaintiffs claimthey received no notice of the coin |liquidation
and that the FTC and its counsel Rushkoff knew, or should have
known, of the existence of their ownership clains. Plaintiffs
further assert that once they notified the FTC about their clains,
the FTC and Rushkoff informed the receiver that such clains were
meritless and that |iquidation should continue. According to the
plaintiffs, this advice amounts to illegal interference with their
property rights.

Initially, plaintiffs tried to intervene in the FTC
enf orcenent acti on. Their notion was denied as untinely. They
then sued the receiver in federal district court. That action was
di sm ssed based on official immunity. 1In addition, plaintiffs have
been involved in TGM s bankruptcy proceedings. Still displeased,
plaintiffs brought actions against the United States, the FTC and
Rushkof f under the Enpl oyee Retirenent |Incone Security Act (ERI SA),
the Federal Tort Cains Act (FTCA), and Bivens v. Six Unknown Naned
Agents of Fed. Bureau of Narcotics, 403 U S. 388 (1971). The
district court dismssed the actions for failure to state a claim
upon which relief could be granted. Fed. R Cv. P. 12(b)(6).
Plaintiffs appeal only the dismssal of their FTCA and Bivens

actions. We affirm

1. DI SCUSSI ON

The plaintiffs assert nunerous clainms against the United
States under the FTCA, alleging, anong other things, that the
United States: (1) deprived them of their property wthout due
process or adequate conpensation in violation of the M nnesota
Constitution; (2) illegally interfered with their property rights;
and (3) negligently failed to supervise the receiver or require the
recei ver to be bonded.

By wai ving sovereign immunity for certain injuries and | osses,
the FTCA provides a renedy for torts commtted by federal officers.

28 U.S.C. 8§ 1346(b). However, the discretionary function exception
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to the FTCA prohibits the maintenance of clains which are "based
upon the exercise or performance or the failure to exercise or
performa discretionary function or duty on the part of a federal
agency or an enployee of the Governnent, whether or not the
di scretion involved be abused." 28 U.S.C. § 2680(a). See
Berkovitz v. United States, 486 U S. 531, 535 (1988). Thi s
exception shields the United States fromliability in this case.

The district «court correctly found that Rushkoff was
performng a discretionary function while conducting the FTC
enforcenment action in his position as FTC Counsel. This finding
enconpassed Rushkoff's actions in advising the receiver as to
specific ownership clains. As the district court stated:

Maki ng judgnments and recommendati ons about potential TGM
custoner clains was wthin [Rushkoff's] role as FTC
Counsel . The possibility that Rushkoff's recommrendati ons
to the receiver were m staken does not take his actions
to the I evel of an unconstitutional taking or denial of
due process, nor does it renove them from the
di scretionary function exception.

Hartje v. FTC, No. 3-94-1288, nmem order at 10 (D. Mnn Dec. 4,
1995) .

Furthernore, the decision-nmaking responsibility in the coin
liquidation activities of which plaintiffs conplain rested with the
receiver and not with the FTC or Rushkoff. The receiver, in turn,
was appointed by the district court and was not responsible to
either the FTC or Rushkoff. Consequently, plaintiffs' theories for
imposing liability on the United States sinply do not fit the facts
of this case or the framework of the FTCA

Plaintiffs' real dispute is with the receiver's handling of
their ownership clains. Plaintiffs had an opportunity to reach the
receiver in their prior district court action. Addi tionally,
plaintiffs had the chance to intervene in the enforcenent action
and have been involved in the bankruptcy action. Plaintiffs' |ack
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of success in other actions sinply does not justify inposing
l[iability on the defendants in the present suit.

In their Bivens action, plaintiffs argue that the |iquidation

proceedi ngs operated as an wunconstitutional taking of their
property w thout adequate conpensation and a denial of their due
process rights under the Fifth Amendnent. A Bivens action, which
provi des a cause of action for a constitutional violation, is only
avai |l abl e against federal officers, not governnent entities.
Bi vens, 403 U. S. at 397. Therefore, the United States and the FTC
are not proper Bivens defendants because of sovereign immunity.
Phelps v. U.S. Fed. Gov't, 15 F.3d 735, 739 (8th Gr. 1994).

Even against Rushkoff, however, this Bivens action is
unt enabl e because Rushkoff is protected by qualified imunity.
See, e.qg., Butz v. Econonpbu, 438 U.S. 478, 507 (1978) (officials
are entitled to qualified i munity unl ess actions know ngly viol ate

a clearly established constitutional right). Qualified inmunity
protects Rushkoff fromliability for mstakes in judgnent. None of
the actions alleged here either rise above the level of a m stake
or to the level of a due process violation. 1d. Therefore, we
agree with the district court that plaintiffs sinply offered no
evi dence which would deny Rushkoff qualified immunity. W have
considered the remainder of plaintiffs' clains and find themto be
w thout nerit.

I11. CONCLUSI ON

The district court's order dismssing plaintiffs' actions is
af firnmed.

A true copy.

Att est:

CLERK, U. S. COURT OF APPEALS, ElIGHTH ClI RCUIT.
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