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LAY, Circuit Judge.

Davi d Bechtold, fornmer Parks and Recreation Director for the Gty of
Rosenount, M nnesota ("the Gty"), filed suit against the Gty for unlawf ul
termnation in violation of his due process rights under 42 U . S.C. § 1983
and in violation of the Age Discrinmnation in Enploynent Act, 29 U S. C
8 621 et seq. (ADEA), and the M nnesota Human Rights Act, Mnn. Stat 8§ 363
et seq. (MHRA). The district court! granted the City's notion for sunmary
j udgnent, and Bechtol d appeal s.

FACTS

Bechtol d began his tenure as the Parks and Recreation Director for
the City in 1983. Ten years later, in 1993, the City opened a
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community center and an ice arena, and hired Janes Topitzhofer to nmanage
them In 1994, the Gty hired Thomas Burt as its new city adm nistrator,
and directed him to review critically the organization of the Cty's
governnent and nmke reconmendations for change to the Rosenpbunt City
Council ("the Council"). After soliciting and receiving input fromcity
enpl oyees, Burt devel oped a plan to consolidate the Parks and Recreation
Depart nent (headed by Bechtold) and the Community Center Departnent (headed
by Topitzhofer) into one departnent, on the prem se that the conbi ned
departnent "would offer greater efficiency and reduce duplication of effort
between the two separate units." Appel l ee's Brief at 5. The plan
elimnated Bechtold' s and Topitzhofer's positions, creating a new position
to head the conbined departnent. Topitzhofer and Bechtold were both
consi dered for this position.

On May 11, 1994, Burt sent a nenorandumto the Council setting forth
t he proposed reorganization and a reconmmrendation that Topitzhofer be
selected for the new position. Burt maintains his decision to reconmend
Topitzhofer over Bechtold was nobstly due to Topitzhofer's experience
managi ng the ice arena and community center. On June 6, 1994, Burt sent
a letter to Bechtold which stated, "[T]his letter will serve as notice of
your layoff fromthe City of Rosenmobunt. June 17, 1994 will be considered
your |ast day of enploynment with the Gty of Rosenpbunt."? On June 7, 1994,
the Council nmet. At the neeting, Burt explained the reasons behind his
decisions, and five individual s appeared and nade statenents on Bechtold's
behal f. The Council voted unaninously to conbine the two departnents into
one, hire Topitzhofer for the new position, and terminate Bechtold's
enpl oynent .

Bechtold filed a grievance against the City, challenging his

2Though this letter purports to term nate Bechtold, Burt only
had the authority to recommrend action to the Council; his decision
was subject to ratification by the Council.
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term nati on. On August 1, 1994, the Council conducted a hearing on
Bechtold's grievance, at which Bechtold was represented by counsel. On
Septenber 6, 1994, the Council denied Bechtold's grievance, finding that
his enpl oynent was termnated for legitinmate reasons.

Under M nnesota law, state judicial review of a county or city
enpl oyee' s ternmination can only be obtained through a petition for wit of
certiorari to the Mnnesota Court of Appeals within sixty days of the city
or county board's deci sion. Dietz v. Dodge County, 487 N.W2d 237, 239
(Mnn. 1992). Pursuant to this procedure, Bechtold filed a petition with

the M nnesota Court of Appeals, clainmng wongful term nation, breach of
contract, age discrimnation, and due process violations under 42 U S. C
§ 1983.

The Court of Appeals did not decide Bechtold' s age discrimnation
clains, holding that such clainms do not fall under the Dietz rule and thus
are not required to be reviewed by wit of certiorari. Bechtold v. Gty
of Rosenpunt, No. C3-94-2366, 1995 W. 507583, at *4 (Mnn. C. App. Aug.
29, 1995). At the tine of the decision, Bechtold had already filed suit
in federal district court, and the M nnesota Court of Appeals concl uded

M nnesota |aw all owed Bechtold to pursue his age discrimnation clains
there. The court purported to defer Bechtold' s § 1983 claimto the federal
district court as well, but then determ ned that Bechtol d's due process
rights were not violated. Finally, the court deternined that the City's
decision to term nate Bechtold was not arbitrary and capricious, and thus
his wongful termnation claimnust fail. [d.

Bechtold's suit in district court alleged age discrimnation in
violation of the ADEA and the MHRA, breach of contract, negligent retention
and supervision, and federal constitutional violations of substantive and
procedural due process under § 1983. The district court granted summary
judgnent for the City on all of Bechtold' s clains. Bechtold appeals the
di sm ssal of the due



process and age discrimnation clains.

DUE PROCESS

The district court held Bechtold' s § 1983 clai mbarred by the Rooker -
Fel dman doctrine, which presents a jurisdictional bar to genera
constitutional challenges brought in federal court that are inextricably
intertwined with clains asserted in state court. Charchenko v. Gty of
Stillwater, 47 F.3d 981, 983 (8th CGr. 1995); see generally District of
Columbia Court of Appeals v. Feldman, 460 U S. 462 (1983); Rooker v.
Fidelity Trust Co., 263 U S. 413 (1923). Here, of course, Bechtold does
not bring a general constitutional challenge to his termnation, but rather
uses § 1983 as a platformfor his constitutional clainms. Rooker-Feldnman

however, derives fromthe prohibition on federal appellate review of state
court proceedi ngs, and cases interpreting the doctrine nmake it clear that
a litigant cannot circunvent Rooker-Feldman by recasting his or her |awsuit
as a § 1983 action. Keene Corp. v. Cass, 908 F.2d 293, 297 (8th Cir.
1990). Therefore, Bechtold's 8§ 1983 claimis barred by Rooker-Feldman if
it isinextricably intertwined with the constitutional clains he presented

in state court.

In order to deternine whether a claimis "inextricably intertw ned"
with a state court claim the federal court nust anal yze whether the relief
requested in the federal action would effectively reverse the state court
decision or void its ruling. [d. at 296-97. Here, as the district court
noted, the state court "explicitly analyzed the procedures afforded
plaintiff against the requirenents of the due process clause in termnation

proceedings," and determned Bechtold's due process rights were not
violated. Bechtold v. Gty of Rosemount, No. 3-94-1507, slip op. at 12 (D
M nn. Jan. 29, 1996). Bechtold could conceivably escape the dictates of

Rooker-Feldman if the M nnesota court had decided the issue exclusively

under a state constitutional due process principle not included in federal
due process jurisprudence.



However, the court did not state whether it was anal yzing the issue under
the state or federal constitution, and it applied two United States Suprene
Court cases on procedural due process. See Bechtold, 1995 W 507583, at
*3 (applying Board of Regents v. Roth, 408 U. S. 564 (1972), and d evel and
Bd. of Educ. v. lLoudernmill, 470 U S. 532 (1985)). |If the district court
heard Bechtold's § 1983 claim it would apply the sanme law, and if it

granted Bechtold relief, the order would anount to a reversal of the state
court. "Wiere federal relief can only be predicated upon a conviction that
the state court was wong, it is difficult to conceive the federal
proceedi ng as, in substance, anything other than a prohibited appeal of the
state-court judgnment." Pennzoil Co. v. Texaco Inc., 481 U. S 1, 25 (1987)
(Marshall, J., concurring).? Under these principles, we hold that

Bechtold's 8 1983 claimis jurisdictionally barred.*

%Bechtol d argues, and we agree, that the M nnesota Court of
Appeal s explicitly deferred his 8 1983 claimto the federal court.
The court hollowed the nmeaning fromthat statenent, however, when
it went on to decide the substance of Bechtold s due process clains
under federal constitutional principles. It should be clear that
Bechtold's 8§ 1983 claimis barred only because of the substantive
constitutional claimunderlying it. Thus, the Gty is correct when
it asserts that "in order for Bechtold to pursue his Section 1983
claim[in federal court], it nmust be based on sonething other than
an all eged due process violation." Appellee's Br. at 16 n.7.

“As we discuss, see infra n.6, a city or county enployee in
M nnesota may be placed in a "catch-22" dilemma when pursuing a
wrongf ul di scharge cl ai mwhi ch enconpasses federal clains. |If the
plaintiff loses at the adm nistrative |evel and appeals through a
Dietz wit procedure, even if the court of appeals reserves the
8§ 1983 claim there is a danger that the ultimte judgnent can
nonet hel ess serve to collaterally estop the § 1983 cl ai munder 28
US C 8 1738, see infra, discussion of ADEA claim or, as here, be
barred from consideration in the federal court under the Rooker-
Fel dman doctrine. |If the plaintiff seeks only state admnistrative
relief and does not apply for review under a wit of certiorari, a
subsequent 8§ 1983 claimfiled in federal court nmay be barred under
principles of collateral estoppel. See University of Tennessee v.
Elliott, 478 U S. 788 (1986). Seeking only admnistrative relief,
however, cannot be preclusive to a Title VII claim see Krener V.
Chem cal Constr. Corp., 456 U S. 461 (1982), or, as we later
explain, to an age discrimnation claim see Astoria Fed. Sav. &
Loan Ass'n v. Solimno, 501 U S. 104 (1991).
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AGE DI SCRI M NATI ON

The district court granted sumary judgnent for the City on
Bechtol d's ADEA and MHRA cl ai ns because it determ ned Bechtold's argunents
failed to denpnstrate discrinmination under either a pretext or a nixed
notive anal ysis. Though Bechtold and the City focus on the substance of
Bechtold's age discrimnation clains, we find the claim barred on
procedural grounds. Just as it did for the § 1983 claim the M nnesota
Court of Appeals explicitly reserved judgnent on Bechtold' s age
discrimnation claim rejecting the GCty's argunent that the claimis
intertwined with the wongful ternmination claimand thus nust be revi ewed
only under the D etz procedure. Bechtold, 1995 W. 507583, at *2. However,
the court of appeals, in reviewing Bechtold s wongful ternmination claim

determined that the Gty had "substantial, legitinate reasons" for reaching
its decision, and thus the decision was not arbitrary and capricious or
unsupported by the record. Id. at *4. In Gahr v. Trammel, this court

ruled that a state court's determination that a term nation was "not
arbitrary, capricious, or discrimnatory" barred the enployee's First
Amendnent claimin federal court under the doctrine of issue preclusion

because "the state court decided the essential elenents of Gahr's first
amendrrent cl ai mwhen it concluded that the school board did not arbitrarily
or capriciously discharge Gahr." 796 F.2d 1063, 1069 (8th Cir. 1986). The
state court's deternination in this case nust be exam ned under the |ens
of Gahr and its progeny to determ ne whether Bechtold's age discrimnation

claimis barred by issue preclusion

Because 28 U. S.C. § 1738 requires us to give preclusive effect to a
state court judgnent only if a state court sitting in the state of judgnent
woul d do so, Mnnesota issue preclusion |aw controls our analysis. |ssue
preclusion, or collateral estoppel, is appropriate under Mnnesota law if



(1) the issue was identical to one in a prior adjudication; (2)
there was a final judgnent on the nerits; (3) the estopped
party was a party or in privity with a party to the prior
adj udi cation; and (4) the estopped party was given a full and
fair opportunity to be heard on the adjudicated issue.

Wllenms v. Conmissioner of Pub. Safety, 333 N.W2d 619, 621 (M nn. 1983)
(citations omitted). The second and third factors of this test clearly are

nmet here: the court of appeals judgnent was a final judgnent on the nerits,
and Bechtold was a party to that adjudication. Thus we are left to analyze
the first factor--simlarity of issues.

In determining whether the issue here is identical to the issue
decided in state court, our decision in Tolefree v. City of Kansas Cty,
980 F.2d 1171 (8th Gr. 1992), is instructive. |In Tolefree, a fire fighter
challenged his termination in front of the City's Personnel Appeals Board

("the Board") but did not raise the issue of race discrinmnation. The
Board held Tol efree was properly ternminated, and the Gty Manager upheld
the Board's decision. The state circuit court summarily affirned.
Tolefree brought a Title VII claim alleging race discrimnation under both
nm xed notive and pretext theories. This court applied Mssouri issue
preclusion law, which mrrors the Mnnesota test. The pretext clai mwas
barred, because the holding in state court was nutually exclusive to a
finding of discrimnation under a pretext theory. 1d. at 1174. The court
not ed,

In this case, the Board has al ready determined that Tol efree
was, in fact, termnated for a legitimte reason (two
unsatisfactory ratings). Because the Board found that the
unsatisfactory ratings were justified, Tolefree is estopped
from proving that the ratings were nerely a pretext for
di scrim nation.

| d. The teaching of Tolefree and Gahr is that a finding of legitinmate
termination in one type of claimcan preclude litigation



of the legitimacy of the termination in another type of claim Thus, the
i ssues, for purposes of issue preclusion, are identical

Here, the state court, in responding to Bechtold' s claimthat the
record is insufficient to support his term nation, pointed to evidence of
enpl oyee di ssatisfaction with and concern about Bechtol d' s nmanagenent style
and busi ness conduct. Bechtold, 1995 WL 507583, at *4. It noted as wel |l
that the record shows no aninosity between Burt and Bechtold, and "shows
that Topitzhofer had been successful at operating | arge budget community
centers," an ability which was "nobst inportant to the city council when
selecting a director of the park and recreation/comunity center." 1d.
Finally, the court concl uded,

Based upon these facts, Burt had substantial, legitinate
reasons for recomending Topitzhofer for the new position.
This record supports the city council’s decision and reveal s no
impropriety in reaching that decision

Id. This finding, under Gahr, is also a deternmination of the "essenti al

el enents" of Bechtold' s age discrimnation claim |f the decision contains
"no inpropriety," it is necessarily a nondiscrininatory decision. See
Gahr, 796 F.2d at 1069 (holding Gahr's claimbarred because in voting to
terminate Gahr, the school board necessarily "rejected the factua

under pi nning of any first anendnent claimthat Gahr night assert").

It could be argued that even if Bechtold' s pretext claimis barred,
his m xed notive claimsurvives under Tolefree. The Tolefree court held
that Tolefree's m xed notive clai mwas not barred because "[e]ven though
the Board found a legitimate reason for Tolefree's dismissal, its opinion
does not foreclose the possibility that the GCGty's action was in part
racially notivated." 980 F.2d at 1174. The state court opinion in
Bechtol d, however, presents a different situation. |Its determ nation that
the record



"reveal s no inpropriety" as to Bechtold's termination forecloses a claim
that age was a notivating factor in the decision. Bechtold, 1995 W
507583, at *4.

Pursuant to the foregoing anal ysis, we conclude that the state court,
in deciding that Bechtold's termnation was legitimte and wthout
inmpropriety, litigated an issue identical to the one Bechtold asks us to
decide here. Thus the first prong of the Mnnesota issue preclusion test
is met. See Wllens, 333 NW2d at 621

Both Mnnesota law and federal law require us to nove to a
determ nation of whether Bechtold had a full and fair opportunity to
litigate this issue in the state proceedings. Allen v. MCurry, 449 U. S
90, 95 (1980); Wllens, 333 NW2d at 621. As noted by the Gahr court, "A
party receives a fair opportunity to present the clains allegedly precluded

if the party could have brought the clains in a proceeding that would
satisfy the nmininmal procedural requirenents of the due process clause."
796 F.2d at 1070. The state court found the termination itself satisfied
the requirenents of due process. Bechtol d, 1995 W. 507583, at *3. In
addition, like Gahr, Bechtold "had representation of counsel at a hearing
where he submtted docunentary evidence, called wtnesses, and cross-
exam ned the witnesses for [the CGty]." Gahr, 796 F.2d at 1070. He
appeal ed and argued to the M nnesota Court of Appeals, and petitioned for
certiorari to the Mnnesota Suprene Court. It is clear that Bechtold was
af forded due process by the state proceedings: he had a full and fair
opportunity to litigate the legitimacy of his ternmination there. As such
the issue preclusion test articulated in Wllens is net, and we deem
Bechtol d's age discrimnation clains brought under the ADEA and t he MHRA
barred by



the doctrine of issue preclusion.?®

The issue of collateral estoppel was not raised in the district court
or this court. Generally, we will consider an issue not raised or briefed
inthis court waived. |Issues of res judicata and coll ateral estoppel are
viewed as affirmative defenses under Fed. R GCv. P. 8(c), and nust
generally be pled or else they may be deened wai ved. However, there exists
an exception to this basic rule: Were the district court can be affirned
on different grounds, even though not raised, this court may exercise its
discretion to do so. Zrinsky v. Sheehan, 413 F.2d 481, 484 n.5 (8th GCir.
1969) .

In addition, courts have traditionally attached additional inportance
to the application of res judicata principles. In cases involving a
possi bl e bar under res judicata, there is nore at stake than relitigation
between the parties. As we early observed, these also involve "the right
of the appellate court to protect itself fromlitigation by a party who has
and "t he
decent respect of the appellate court for the considered judgnents of the

already had his right finally deternmned in the district court,'

district court arrived at after a fair hearing and upon due consideration."
Wlson v. United States, 166 F.2d 527, 529 (8th Cir. 1948). Thus,

The plaintiff who seeks state review of a wongful discharge
claimthat includes an age discrimnation claimmy encounter, as
in the instant case, a bar in federal court, if the operative facts
are reviewed by a state court and the grounds of discharge
sust ai ned. As explained, this is true notwthstanding the
reservation by the state court of the age discrimnation claim

To avoid such a bar, a plaintiff may file in federal district
court and adjudicate his age discrimnation claimthere instead of
challenging the state admnistrative proceeding by wit of

certiorari to the state appellate court. O course, the ADEA
requires admnistrative exhaustion as a prerequisite to filing the
ADEA claimin federal court. |If a plaintiff chooses that process,

as explained in Astoria Fed. Sav. & Loan Ass'n v. Solimno, 501
UsS 104 (1991), the state admnistrative review does not
constitute issue preclusion.

-10-



an appellate court "may raise the issue of res judicata sua sponte 'as a
nmeans to affirmthe district court decision below'" Russell v. SunAnerica
Sec. Inc., 962 F.2d 1169, 1172 (5th Cr. 1992) (quoting United Hone
Rentals, Inc. v. Texas Real Estate Comin, 716 F.2d 324, 330 (5th Cir.
1983)); see also Robertson v. Interstate Sec. Co., 435 F.2d 784, 787 n.4
(8th CGr. 1971) ("Res judicata was not pleaded or raised . . . in federal
district court. . . . W consider it here since the judgnent below is

entitled to be affirned if there exists any ground to do so, even though
not raised on appeal."). The Fifth Crcuit has allowed sua sponte
consideration of res judicata to affirma district court because

where all of the relevant facts are contained in the record
before us and all are uncontroverted, we may not ignore their
| egal effect, nor may we decline to consider the application of
controlling rules of law to dispositive facts, sinply because
neither party has seen fit to invite our attention to the issue
by technically correct and exact pleadings.

Anerican Furniture Co. v. International Acconmmodations Supply, 721 F.2d
478, 482 (5th Gr. 1981). These considerations are applicable here: the
record is sufficient to deternmine that principles of res judicata bar

Bechtold's claim Thus we raise the issue sua sponte and affirm the
judgnent of the district court.
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