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MORRI S SHEPPARD ARNOLD, Circuit Judge.

Wade Backl und appeals the district court's disnissal of his claimof
enpl oynent discrimnation. W reverse and renand.

l.

M. Backlund applied for a job as a firefighter with the Cty of
Duluth Fire Departnent ("Fire Departnent"). He earned the highest score
on a witten exam nation and was placed first on a ranked list of eligible
candi dat es. This list determ ned which candidates could interview for
openi ngs, and M. Backlund's ranking guaranteed himan interview for any
openi ngs that occurred during the two years that foll owed his being placed
on the list. Firefighter positions becane available twice during this
time, and M. Backlund, along with several other candi dates, interviewed
for the openings on each occasion. M. Backlund was never offered
enpl oynent. After the second round of hiring, he learned that the Fire
Departnment had hired four firefighters, three of whom were related to
either present or fornmer Fire Departnent enployees. One was a son of an
assistant fire chief, the second was a brother of a captain, and the third
was both a son of a forner fire chief and a brother of a training officer

M. Backlund then sued, clainmng that the Fire Departnent's hiring
practices violated various rights guaranteed to himby federal and state
| aw. In particular, M. Backlund alleged that the Fire Departnent
discrimnated against himin violation of the Equal Protection d ause
because he is not related to any present or past Fire Departnent enpl oyees.
The defendants noved for dismssal or sunmary judgnent; because it reviewed
material s outside the pleadings to resolve sone of M. Backlund's clains,
the district court treated that notion as one for summary judgnment and
granted sumary judgnent to the defendants. Since the district court did
not, however, appear to review any such materials to resolve



M. Backlund's equal protection claim which is the only claimbefore us,
we treat its resolution as a dismssal for failure to state a cl ai munder
Fed. R Gv. P. 12(b)(6). Because we believe that M. Backlund has stated
a claimunder Kotch v. Board of River Port Pilot Commirs, 330 U S. 552
(1947), we reverse.

In Kotch, aspiring river pilots challenged a Louisiana statute that
governed the appoi ntnment of river pilots. The statute required new pilots
to serve first as apprentices, and it gave control over the selection of
apprentices to river pilots thenselves. These pilots selected primrily
relatives and friends as apprentices, thus discrininating against
applicants without famly connections in the river piloting business. |d.
at 555. In upholding the statute, the Suprene Court exam ned the
relationship between this nethod of selecting pilots and the broad
obj ectives of Louisiana's pilotage law. 1d. at 557. It enphasized that
river pilotage was "a unique institution and nust be judged as such." [|d.
Speaki ng of so-called "pilot towns," comunities populated by relatives and
friends of pilots, the Court observed that in "these communities young nen
have an opportunity to acquire special know edge of the weather and water
hazards of the locality and seemto grow up with anbitions to becone pilots
inthe tradition of their fathers, relatives, and neighbors."” [d. at 559.
The Court also alluded to "the benefits to norale and esprit de corps which

famly and neighborly tradition mght contribute," id. at 563, as
supporting a policy favoring relatives and friends as pilots.

In concluding that the practice challenged in Kotch was
constitutional, the Court conceded the existence of "hypothetical questions
concerning [sone] simlar system of selection which mght conceivably be
practiced in other professions or businesses regul ated or operated by state
governnments." 1d. at 564. It reiterated the narrowness of its decision
by observing, in the last line of its opinion, that "considering the
entirely unique



institution of pilotage in the light of its history in Louisiana," id., the
plaintiffs had not nmde out a case for the violation of their
constitutional right to the equal protection of the |aws.

As we understand the district court's order in this case, it

di sm ssed M. Backlund's discrimnation claimbecause it read Kotch as
hol di ng that showi ng favoritismto relatives in hiring could never violate
the Equal Protection C ause. This reading, in our view, considerably
overstates the reach of Kotch. The Court in Kotch grounded its narrow
hol di ng on the unique character of river piloting. It did not hold that

nepoti sm coul d never offend the Equal Protection Cause, it nerely held
that it did not do so in the circunstances that Kotch presented. The class
of persons presunptively eligible for enploynent in Kotch, noreover, was
a good deal broader than the class alleged to have been eligible here,

because it included not nmerely relatives of the pilots but their friends
as well. Because Kotch requires nepotismin hiring to have a rational

basis, the district court erred when it dismssed M. Backlund' s claim
Wi t hout conducting a rational basis review

We believe that Kotch proceeds from the assunption that a genera
associ ati onal preference for relatives, and a desire to help them while
qui te understandabl e and thus rational in sone sense, is not a reason for
hiring sonmeone that can withstand an equal protection objection. If it
were sufficient, or even of legal relevance, we are confident that the
Court would have said so

Rationality for equal protection purposes therefore evidently has a
sonewhat speci alized neani ng when governnental enploynent is at issue. It
neans nore than that the enployer nust have a reason for its action. (It
is, in fact, hard to think of an action that does not have a reason.) A
gover nment agent who refuses, for



i nstance, to hire left-handed applicants m ght offer as a reason the fact
that he or she finds themsinister. However sincere as a subjective natter
the agent's preference for right-handed conpany ni ght be, we are confident
that the Suprene Court would find his reason objectively unreasonabl e, and
actions based on it unconstitutional, even if the agent's job perfornmance
were affected by the presence of |eft-handed workers. \Watever nmay be the
outer boundaries of the idea of rationality in this context, we think that
Kotch nmkes it abundantly clear that nepotism in governnental hiring
requires sone neasure of justification before it can pass constitutiona
muster. Such justification nust connect the challenged hiring criterion
to the capacity of the applicant to performthe duties of the job applied
for. That showing is absent fromthis record. |Indeed, the record contains
not hi ng about the culture of firefighting and of firefighters, or the
uni que requirenents, if any, of the job.

1.

Because we believe that M. Backlund has stated a cl ai munder Kot ch,
the district court erred when it dismssed his claim W therefore reverse
and remand for further proceedings consistent with this opinion
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