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McM LLI AN, Circuit Judge.
A group of nmedi a organi zations, including Reporters Cormittee
for Freedom of the Press; Radi o- Tel evision New Directors

Associ ation; Capital G ties/Anerican Broadcasti ng Conpanies, Inc.;
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Cabl e News Network, Inc.; National Broadcasting Company, Inc.; and
CBS Inc. (hereinafter the Reporters), and a non-profit citizens'
group, Citizens United (G tizens) (collectively appellants), each
appeal froma final order entered in the United States District
Court® for the Eastern District of Arkansas denying their
applications for access to a videotape recording of President
WIlliam Jefferson Cinton's deposition testinony used at tria
in the underlying crimnal case. United States v. MDougal,
No. LR-CR-95-173 (E.D. Ark. June 11, 1996). For reversal,
appellants argue that the district court's denial of physical
access to the videotape, so that they may make copies, violated
their First Amendnent and conmon |aw rights of access to judicial

records. Citizens alone additionally argues that the district
court erred in holding that it |acked standing to participate in
the litigation over this access issue. These appeals were

consolidated for oral argunment, which was expedited at the
Reporters' request. Follow ng oral argunent on August 12, 1996, we
entered an order which stated "[f]or reasons that will be stated in
an opinion to follow, we affirm the district court's denial of
access to the videotape."? United States v. MDougal, Nos. 96-
2606/ 96- 2671 (8th Cir. Aug. 12, 1996), anended, id. (Aug. 21, 1996)
(amendi ng caption to refer to Reporters Commttee for Freedom of
the Press, et al., as Mvants-Appellants).® W now set forth our
reasons for affirmng the district court's order.

'The Honorable George Howard, Jr., United States District
Judge for the Eastern District of Arkansas.

At oral argument, counsel for the Reporters stated "I would
respectfully ask this court today, after you have concl uded your
conference on this case, to i ssue an order i nmmedi ately, today, with
an opinion to follow, so that we can get on with this matter."

*Based upon our order of August 12, 1996, the Reporters filed
a petition for rehearing by the panel and a suggestion for
rehearing en banc. Both were denied. United States v. MDougal,
No. 96-2606 (8th Cir. Cct 3, 1996) (order denying petition for
reheari ng by the panel and suggestion for rehearing en banc).
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Backgr ound

The foll owi ng summary of the background is largely taken from
the district court's order. Slip op. at 1-4. Prior to the trial
in the underlying crimnal case, the defendants requested that a
W t ness subpoena be issued to President Cdinton requiring himto

appear and give testinony at their crimnal trial. One of the
def endants further noved to conpel President Clinton to testify in
person. 1In response, President Cinton sought the district court's

perm ssion to testify by videotaped deposition pursuant to Fed. R
Crim P. 15.% The district court ordered that the witness subpoena
be issued, but granted the President's Rule 15 request.

On April 24, 1996, the district court ordered that the
vi deot ape of President Clinton's deposition be kept under seal and
gave the parties and the President thirty days in which to file
bri efs regardi ng the handli ng of the videotape following its use at
trial. The district court also invited any representatives of the
news nediato file briefs intheir capacity as am cus curiae within
the sane thirty-day deadli ne.

The President's videotaped deposition was taken at the Wite
House on April 28, 1996, and the district court judge presided from
Little Rock via satellite. On May 3, 1996, the Reporters filed an
am cus brief requesting that they be given physical access to the

*Rul e 15 provides in pertinent part:

Whenever due to exceptional circunstances of
the case it is in the interest of justice
that the testinony of a prospective wtness
of a party be taken and preserved for use at
trial, the court my upon notion of such
party and notice to the parties order that
testinmony of such wtness be taken by
deposition and that any designated book,
paper, document, record, recording, or other
mat eri al not privileged, be produced at the
sanme time and pl ace.
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vi deotape imediately or, in the alternative, at the tine of its
display to the jury. None of the parties to the underlying
crimnal prosecution filed briefs concerning the access issue. On
May 6, 1996, the district court entered an order in which the court
stated that it would provide public access to the transcript of
President Cinton's deposition after the presentation of the
vi deot aped deposition testinony to the jury. The district court
further indicated that access to the videotape would not be
addressed until after May 24, 1996, the briefing deadline. The
Reporters noved for reconsideration of the district court's deni al
of their request for imedi ate access to the videotape; on My 8,
1996, the district court denied the Reporters' notion.

In the neantime, counsel for the prosecution and counsel for
the defendants had reviewed a draft of the entire witten
transcript of President Cinton's deposition and agreed to del ete
certain portions that generally contai ned objections and argunents
of counsel. The transcript and the videotape were edited
accordi ngly. The edited videotape was played for the jury on
May 9, 1996. At that tine, the courtroom was open to the public
and filled to capacity. The public, including appellants, had an
opportunity to view the edited videotape at the time and in the
manner it was played to the jury in the courtroom® The edited
transcript was admitted into evidence and nade a part of the
record, and copies of the edited transcript were released to the
publ i c.

In addition to the Reporters' request for access to the
vi deotape, Citizens filed an application for access to the
vi deot ape and Dow Jones & Co. (Dow Jones) requested a copy of the
unedited transcript and access to the wunedited videotape of

°At oral argunent, counsel for Citizens stated that the
district court had indicated its willingness to schedul e a show ng
of the videotape for nmenbers of the public who were unable to view
the videotape at the trial.
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President dinton's testinony.® The President filed a notion for
a protective order requesting that the original videotape and al
copi es thereof, whether edited or unedited, remain under seal.

Upon consi derati on of the outstandi ng noti ons and applications
before it related to the videotapes and transcripts of President
Clinton's deposition testinony, the district court granted Dow
Jones's request for the unedited transcript but denied all requests
for access to the videotape. Slip op. at 10. In denying access to
the videotape, the district court relied upon N xon v. Wrner
Communi cations, Inc., 435 U. S. 589, 608 (1978) (where White House
audi ot apes had been played for the jury and the public, including
the press, during the Watergate trial and transcripts had been
furnished to the press, the Court of Appeals erred in reversing the
district court's denial of the press's request for access to the

audi ot apes because (1) the common law right of public access to
judicial records did not authorize the release of the tapes in
guestion fromthe district court and (2) the press did not have a
right of access to the audiotapes under the First or Sixth
Anendnents),” and United States v. Wbbe, 791 F.2d 103 (8th Cr.
1986) (where audi otapes created pursuant to the federal wretap
statute had been played for the jury and the public, including the
press, in a crimnal mail fraud trial and transcripts had been
furnished to the press, the district court did not abuse its
di scretion, under a First Amendnent or a common |aw analysis, in

denying the press access to the audiotapes). In the present case,
the district court held that the press's First Amendnent right of

®Dow Jones is not a party to the present appeals.

I'n Nixon v. Warner Conmmunications, Inc., 435 U S. 589 (1978),
the district court declined to release for copying President
Ni xon's Wiite House audiotapes, which had been admitted into
evidence in the Watergate trial. The Court of Appeals for the D.C
Circuit reversed the district court's denial of access, and the
Suprene Court reversed the D.C. Circuit, thereby upholding the
district court's original ruling.
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access to public information had been "fully satisfied in this
instance by allowing the press to attend the playing of the
vi deot aped deposition and in providing full access to the witten
transcript.” Slip op. at 6. As to the conmon | aw right of public
access, the district court concluded that "[t]he Court need not
decide at this tine whether the comon | aw ri ght of access applies
to videotaped testinony because even assuming it does, the Court
finds, on balancing all the relevant factors, that the press's
request to copy the videotape nmust be denied.” 1d. at 7. The
district court concluded that, on balance, the circunstances
favored keeping the videotape under seal because: (1) substantial
access to the information provided by the videotape had already
been afforded; (2) release of the videotape would be inconsistent
with the ban on caneras in the courtroom under Fed. R Crim P.
53% (3) in other cases involving videotaped testinony of a sitting
president, the tapes were not released; and (4) there exists a
potential for msuse of the tape, a consideration specifically
recogni zed in Ni xon v. Warner Conmunications, Inc., 435 U S. at 601
(noting President N xon's argument that the audi otapes could be
di storted through cutting, erasing, and splicing). Slip op. at 7-

9. Inafootnote, the district court separately held that Ctizens
| acked standing to appear in the action and accordingly denied its
application for access to the videotape. ld. at 2 n.2. These

appeal s fol |l oned.

Di scussi on

On appeal, appellants maintain that the district court's
deni al of access to the videotape violated their common |aw and
First Amendnent rights of access to judicial records. Thus, as a
threshold matter, they argue that the videotape is a judicia

®Rul e 53 provides "[t]he taking of photographs in the court
room during the progress of judicial proceedings or radio
broadcasti ng of judicial proceedings fromthe court roomshall not
be permtted by the court.™
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record to which such rights attach, even though it is nmerely an
el ectronic recording of a witness's testinony and was not itself
admtted into evidence. Wthout citing any supporting authority,
appel  ants argue t hat the vi deot ape shoul d be treated as a j udici al
record because "[t]he defendants should not be permtted to
ci rcunvent the conmon |aw and constitutional rights to access by
mar ki ng only the transcript of the videotaped deposition.”™ Brief
for Appellants (Reporters) at 13.° They also argue that,
"[e]ffectively, the videotape was i ntroduced i nto evi dence by bei ng
pl ayed in open court." Id. Appellants conclude that "[t]he
vi deotape is |i ke any other piece of evidence introduced or used in
the courtroom It becones a judicial record subject to public
review " 1d.

Assunming that the videotape is a judicial record, appellants
contend that the denial of access violated their comon |aw and
constitutional rights under this court's holding in In re Search
Warrant for Secretarial Area Qutside Ofice of Gunn, 855 F.2d 569
(8th Cir. 1988) (ln re Search Warrant (GQunn)). In In re Search
Warrant (Gunn), a newspaper had unsuccessfully asked the district

court to unseal docunents that had been used to obtain a search
war r ant . This court considered the question of whether the
docunents in question were "judicial records"” for purposes of the
First Amendnent anal ysis and opined that they were. [d. at 573.
We nevertheless affirned the district court's decision to keep the
docunents under seal on grounds that they contained sensitive
i nformation concer ni ng an ongoi ng nati onw de crimna

i nvestigation, and | ine-by-1line redaction was not practicable. 1d.

at 574. In support of our disposition, we explained "[t]he first
amendnent right of public access is not absolute; it is aqualified
right." 1d. "[T]he docunments may be sealed if the district court

specifically finds that sealing is necessary to protect a

¢ address, primarily, the Reporters' argunents because they
generally incorporate Citizens' argunents on the nerits.
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conpelling governnment interest and that Iless restrictive

alternatives are inpracticable.” ld. at 575. Because we
determ ned that those requirenents had been net, we affirned the
district court's order. 1d.*™ Appellants argue, in the present

case, that their comon |law and First Amendnent rights were
vi ol ated because nondi scl osure was not necessary to protect a
conpel I'i ng governnent interest. Brief for Appellant (Reporters) at
5 (addressing common law right), 16 (addressing First Anmendnment
right). On this point, appellants nmaintain that fear of m suse of
the videotape in a political canpaign does not constitute a

conpelling interest. They further assert, wthout «citing
authority, that "[t]he only governnment interest associated
specifically with the Ofice of the President that mght justify
sealing a judicial record is national security.” 1d. at 23. The

Reporters nmaintain that this court's holding in In re Search
Warrant (Q@unn) indicates that there is in this circuit "a strong
presunption in favor of the common | aw ri ght of access,” Brief for
Appel l ants (Reporters) at 4, notwithstanding our statenment in
Webbe, 791 F.2d at 106, that "[w]je decline to adopt in toto the
reasoni ng of the Second, Third, Seventh, and District of Colunbia
Circuits in recognizing a 'strong presunption' in favor of the

%Judge Bowman separately concurred, stating his opinion that
it was unnecessary to reach the question of whether the docunents
at issue actually were "judicial records" for First Anmendnent

public access analysis. Inre Search Warrant for Secretarial Area
Qutside Ofice of Gunn, 855 F.2d 569, 575 (8th Cir. 1988) (ln re
Search Warrant (Gunn)). In any case, he reasoned, the public's

interest in preserving the integrity of the ongoing investigation
was "overwhel m ng" and necessarily overrode the public's interest
in access. ld. at 576. He also indicated that his concl usi on was
based upon the "qualified" common | aw right of access. [d. ("[t]he
common | aw right of access to judicial records--a qualified right
with the decision as to access left to the sound discretion of the
trial court--is well established"). Judge Bowran further stated
“"[t]his is all the nore reason for leaving the first anmendnent
guestion to another day and to a case that actually requires its
resol ution, which this case does not." 1d. The third judge on the
panel , Judge Heaney, dissented on the ground that the public's
interest in access far outweighed the governnent's investigatory
interests in that case. 1d. at 576-77.
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common | aw right of access.” Citizens alone additionally argues
that |n re Search Warrant (Gunn) overrul ed Webbe and, if not, then
t his panel should take the opportunity to do so in the present case
by holding that there is a strong presunption in this circuit in
favor of public access to judicial records under the comon | aw.
Brief for Appellants (Citizens) at 19 n. 4.

Appel lants al so challenge the district court's reliance on
Ni xon v. Warner Commrunications, Inc. and Wbbe. They argue that
Ni xon v. Warner Comunications, Inc. is not applicable to the
present case because, in that case, the Presidential Recordings Act
provided an alternative channel of access to the audiotapes in
dispute.™ In Webbe, they note, the press was denied access to
Wi ret ap audi ot apes, which had been admtted into evidence, in part
because there was a chance that the tapes would be used again as
evidence in future trials related to other pending crimnal
charges. Appellants argue that no sim | ar considerations exist in
the present case, ™ and we should therefore instead follow United
States v. Poindexter, 732 F. Supp. 170 (D.D.C. 1990). In
Poi ndexter, the District Court for the District of Col unbia denied
a request by nenbers of the press for physical access to a
vi deot ape of former President Reagan's deposition testinony before
its use at trial. Id. at 172. However, the district court

“'n the context of discussing the common | aw right of access,
the Suprenme Court noted sua sponte in Nxon Vv. Wirner
Communi cations, Inc., 435 U S at 603 & n.15, that, under the
Presidential Recordings Act, a governnent archivist would be
required to screen the Nixon White House audi otapes so that the
tapes that were private in nature could be returned to the fornmer
presi dent and those having historical interest could be nade
publ i c.

“The defendants in the present case apparently did urge the
district court not to rel ease the videotapes on the ground that it
woul d deny thema fair trial. Slip op. at 9 n.10. The district
court acknow edged that one of the defendants was facing a second
i ndi ctment, but neverthel ess concl uded t hat rel easi ng t he vi deot ape
woul d have little inpact on that defendant's second trial and this
factor did not weigh heavily against rel easing the videotape. 1d.
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coormented in a footnote that "[i]t is the Court's intention to
provi de such copies to the interested news nedia after the
vi deotape is played at the trial itself."” 1d. at 172 n.2 (enphasis
added). Appellants argue that, in the present case, they should
| i kewi se be granted access to the videotape of President dinton's
testi mony because it has already been played at trial.

Finally, as to the district court's reasoning that it was
treating President Cinton's testinony in a nmanner equivalent to
live testinony provided at trial (because caneras are not permtted
inthe court roomunder Fed. R Crim P. 53), appellants argue that
the district court's decision to keep the videotape under sea
actually gives the President special treatnment because he was the
one who requested perm ssion to testify on videotape. Thus, they
argue, the district court's disposition violates their common | aw
and First Amendnent rights. W disagree.

Common | aw right of public access to judicial records

Upon careful review, we hold that appellants' common | aw ri ght
of public access to judicial records was not violated as a
consequence of the district court's denial of physical access to
t he vi deot ape of President dinton's testinony. To begin, we hold
as a matter of law that the videotape itself is not a judicial
record to which the common law right of public access attaches.
Appel l ants are incorrect to assune that this i ssue turns on whet her
or not the videotape itself was admtted into evidence and that,
therefore, thelitigants at trial have control to deci de whether or
not the public's right may be exercised. See Brief for Appellants
(Reporters) at 13 ("The defendants should not be permtted to
ci rcunvent the conmon |aw and constitutional rights to access by
mar ki ng only the transcript of the videotaped deposition.”). Even
i f the defendants had noved for the adm ssion of the videotape into
evi dence, the videotape itself would not necessarily have becone a
judicial record subject to public review See, e.qg., N xon v.
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Warner Communi cations, Inc., 435 U S. at 591 (audiotapes, which
were kept under seal, had been admtted into evidence at trial);
Webbe, 791 F.2d at 104 (sane). W conclude, for reasons unrel ated
to the fact that the videotape was never admtted into evidence,
that the videotape itself is not a judicial record for purposes of
this anal ysi s.

The district court in the present case declined to decide
whet her the videotape itself was a judicial record to which the
common law right attaches, but did note that courts are divided
over whether a videotape of w tness testinony, taken pursuant to
Fed. R Crim P. 15, is a judicial record. Slip op. at 6-7
(comparing, for exanple, Application of Anerican Broadcasting Cos.,
537 F. Supp. 1168, 1171-72 (D.D.C. 1982) (Application of ABQC
(hol ding that a vi deotape of a Rule 15 deponent's testinmony i s not
a judicial record for purposes of broadcasters' right of access
because ot herwi se such deponents woul d be subject to "exceptional
treatment” as conpared wth other wtnesses), wth In re
Application of CBS, Inc., 828 F.2d 958 (2d G r. 1987) (holding
that, absent extraordinary circunstances, the press has a common
law right to i nspect and copy the vi deot ape of depositions used at
trial where the witness is unable to provide |ive testinony,;
privacy interests of an ill wtness were not sufficiently
extraordinary to preclude press access)).

In Nixon v. Warner Communications, Inc. and Wbbe, the
audi ot apes in dispute were recordings of the primry conduct of
W tnesses or parties. Therefore, those recordings were simlar to
docunent ary evi dence to which the common | aw ri ght of public access
ordinarily may apply. By contrast, the videotape at issue in the
present case is nerely an electronic recording of wtness
testimony. Although the public had a right to hear and observe the
testinmony at the time and in the manner it was delivered to the
jury in the courtroom we hold that there was, and is, no
addi ti onal common law right to obtain, for purposes of copying, the
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el ectronic recording of that testinony. By conparison, Rule 53 of
the Federal Rules of Crimnal Procedure prohibits photography or
other electronic recording of live wtness testinony in the
courtroom Qur holding today conports with Rule 53 because it
mandates that Rule 15 deponents are treated equally to w tnesses
who testify in court, in person. Accord Application of ABC 537
F. Supp. at 1171-72. In other words, contrary to appellants’

argunent, our hol ding does not give special treatnent to Rule 15
deponents vis-a-vis witnesses who present live in-court testinony
but rather puts themon equal footing.®™ Accordingly, we conclude
t hat appellants have failed to assert a cogni zabl e conmon | aw cl ai m
in the present case because the videotape itself is not a judicial
record to which the common | aw right of public access attaches.

Even if we were to assunme that the videotape is a judicial
record subject to the common | aw right of public access, we would
hold that the district court did not abuse its discretion in
denyi ng access in the present case. The |egal standards governing
the common law right are well-established in this circuit. This
court stated in Webbe "the consi deration of conpeting values is one
heavily reliant on the observations and insights of the presiding
j udge. " 791 F.2d at 106 (agreeing with the Fifth Crcuit's
standard in Bel o Broadcasting Corp. v. Cark, 654 F.2d 423, 431-34
(5th Gr. 1981)). Al though we recogni ze that there is a common | aw

presunption in favor of public access to judicial records, N xon v.
Warner Communi cations, Inc., 435 U S at 602, we note that this
court in Wbbe specifically rejected the strong presunption

“Nor can it be said that President Cinton has received
special treatnent because the district court permtted him to
testify by videotaped deposition. See United States v. Poi ndexter,
732 F. Supp. 142, 144-46, 159-60 (D.D.C. 1990) (surveying instances
where presidents of the United States have been called upon to
provi de testinmony and concludi ng that former President Reagan was
not i mmune from bei ng subpoenaed to testify for a crimnal trial;
however, consistent with a | ongstanding tradition of not requiring
in-court presidential testinony, he could testify by videotaped
deposition).
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standard adopted by sone circuits. 791 F.2d at 106 ("[w] e decline
to adopt in toto the reasoning of the Second, Third, Seventh, and
District of Colunbia G rcuits in recognizing a'strong presunption’
in favor of the common law right of access"); see also Wbster
G oves Sch. Dist. v. Pulitzer Publishing Co., 898 F.2d 1371, 1376
(8th Gir. 1990) ("[wW hen the conmon | aw ri ght of access to judici al
records is inplicated we give deference to the trial court rather
t han t aki ng t he approach of sonme circuits and recogni zing a ' strong
presunption’ favoring access"). Contrary to appellants’
assertions, the "conpelling governnent interest” test appliedinln
re Search Warrant (Gunn), 855 F.2d at 754, may not be interpreted
as incorporating a strong presunption favoring public access for
pur poses of the comon law right. In that case, we enployed the
conpelling interest test in the context of determ ning whether the
qualified First Anmendnent right of public access attached to
speci fi ¢ docunents whi ch we had found to be judicial records. [d."™

Mor eover, our deferential standard under the conmon lawis in
harnmony with the Suprene Court's analysis in N xon v. Wirner
Communi cations, Inc., 435 U S at 598, in which the Court stated
that "[e]very court has supervisory power over its own records and
files, and access has been denied where the court files m ght
become a vehicle for inproper purposes.” The Suprene Court
concluded, with respect to the common | aw right of public access,
"the decision as to access is best left to the sound di scretion of
the trial court, a discretion to be exercised in light of the
rel evant facts and circunstances of the particular case." 1d. at
599.

“Citizens' argunent that we overruled United States v. Wbbe,
791 F.2d 103 (8th Cir. 1986), inlIn re Search Warrant (GQunn), fails
not only on the nerits but al so because a panel of this court | acks
authority to overrule a prior panel decision. For this reason, we
al so could not now overrul e Webbe, as Citizens urges.
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W now turn to the district court's bal ancing of conpeting
interests in the present case. As noted above, the district court
concluded that, even assuming the videotape is a judicial record
for purposes of the conmon | aw anal ysis, the circunstances favored
keepi ng t he vi deot ape seal ed because: (1) substantial access to the
i nformation provided by the videotape had already been afforded;
(2) release of the videotape would be inconsistent with the ban on
caneras in the courtroomunder Fed. R Crim P. 53; (3) in other
cases involving videotaped testinony of a sitting president, the
tapes were not released; and (4) there exists a potential for
m suse of the tape, a consideration specifically recognized in
Ni xon v. Warner Commruni cations, 435 U S. at 601 (noting President
Ni xon's argunent that the audi otapes could be distorted through
cutting, erasing, and splicing). Slip op. at 7-9. 1In addition to
these sound reasons stated by the district court, we note the
following conpelling considerations which further support the
conclusion that the district court did not abuse its discretion.

In Nixon v. Warner Communi cations, Inc., 435 U S. at 602-03,
the Suprenme Court considered it a "crucial fact" that giving the
press access to the audiotapes for purposes of making copies

involved "a court's cooperation in furthering their conmmerci al
pl ans.” The Suprene Court further explained that the courts have

a responsibility to exercise an inforned discretion as
to release of the tapes, with a sensitive appreciation
of the circunstances that led to their production. This
responsibility does not permt copying upon demand.
O herwi se, there would exist a danger that the court
could become a partner in the use of the subpoenaed
material "to gratify private spite or pronote public
scandal ," with no corresponding assurance of public
benefit.

ld. at 603 (quoting In re Caswell, 18 RI. 835, 836 (1893)). W
agree, as a matter of public policy, that courts should avoid
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becoming the instrunentalities of comrercial or other private
pursuits.

W also note that granting access to the videotape of
President dinton's testinony could harmthe strong public interest
in preserving the availability of material testinony in crimna
trials. On the other hand, the public's interest in gaining access
to the videotape recording is only margi nal because the testinony
has already been nmade visually and aurally accessible in the
courtroom and the transcript has been wdely distributed and
publi ci zed.

Finally, as a matter of historical interest and public policy,
t here has never been conpelled in-court live testinony of a fornmer
or sitting president, nor has there ever been conpelled
di ssem nation of copies of a videotape recording of a sitting
president's testinony.' These facts, we think, suggest that there
is a strong judicial tradition of proscribing public access to
recordi ngs of testinony given by a sitting president, which further
supports our conclusion that the district court did not abuse its
di scretion in the present case.

“I'n United States v. Poindexter, 732 F. Supp. 170 (D.D.C.
1990), which was decided by the District Court for the District of
Col unmbi a, President Reagan was not the sitting president at the
time he testified. Mreover, no reasons were given by the district
court to explainits comment, in dicta, that it intended to rel ease
the videotape after the tape had been used at trial. [d. at 172
n.2. W see no reasonabl e basis for reading into that decision the
hol ding that the press had a common |law right of access to the
vi deot ape of President Reagan's deposition. Ct. Application of
Aneri can Broadcasting Cos., 537 F. Supp. 1168, 1172 (D.D.C. 1982)
(hol di ng that common | aw ri ght does not extend to vi deotape of Rule
15 deponent's testinony).
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First Anmendnent right of access to public information

Upon de novo review, we also agree, as a matter of law, with
the district court's holding that the First Amendnent right of
access to public informati on does not extend to the videotape of
President Clinton's deposition testinmony. As the district court
noted, nenbers of the public, including the press, were given
access to the information contained in the videotape. Therefore,
appel l ants received all the information to which they were entitled
under the First Amendnent.

In addressing the press's First Amendnent right to public

information as applied to the facts in Nxon v. Wirner
Communi cations, Inc., the Suprene Court stated:

There sinply were no restrictions upon press
access to, or publication of any information in the
public domain. |ndeed, the press -- including reporters
of the electronic nedia -- was permtted to listen to
the tapes and report on what was heard. Reporters were
al so given transcripts of the tapes, which they were
free to comment upon and publish. The contents of the
tapes were given wide publicity by all elenents of the
medi a. There is no question of a truncated flow of
information to the public. Thus, the issue presented in
this case is not whether the press nust be permtted
access to public information to which the public
general ly i s guarant eed access, but whether these copies

of the Wiite House tapes -- to which the public has
never had physical access -- nust be nmade avail abl e for
copyi ng.

The First Amendnent generally grants the press no
right to information superior to that of the general
public. "Once beyond the confines of the courthouse, a
news- gat heri ng agency may publicize, withinwidelimts,
what its representatives have heard and seen in the
courtroom But the line is drawn at the courthouse
door; and within, areporter's constitutional rights are
no greater than those of any other nenber of the
public.”
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435 U. S. at 609 (quoting Estes v. Texas, 381 U. S. 532, 589 (1965)
(Harlan, J., concurring)). In other words, in N xon v. Wrner
Communi cations, Inc., the Suprene Court held that, where access to
audi ot apes was sought by the press on grounds that they were public
information, the press's First Amendnent right was adequately
prot ect ed because nenbers of the public, including the press, were
(1) permitted to listen to the audiotapes as they were played to
the jury in the courtroom and (2) furnished with copies of the
witten transcript. Under these circunstances, the First Anendnent

right of public access did not extend to t he audi ot apes t hensel ves.
Simlarly, in the present case, the First Amendnent right does not
extend to the videotape in dispute.'®

Concl usi on

For the foregoing reasons, we affirm the district court's
denial of access to the videotape, as to both the Reporters and
Citizens. Because we dispose of this case on the nerits of
appel lants' common law and First Amendnent clainms, we find it
unnecessary to address the standing i ssue raised by Ctizens. The
order of the district court is affirnmed. Judgnent shall be entered
accordi ngly.

A true copy.
Attest:
CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.

By contrast to the present case, we held in In re Search
Warrant (Gunn) that "the first amendment right of public access
does extend to the docunents filed in support of search warrant
applications.” 855 F.2d at 573 (enphasis added). W therefore
proceeded to address the issue of whether nondisclosure was
necessary to protect a conpelling governnent interest, which is not
a relevant issue in the present case.
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