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HANSEN, Circuit Judge.

Patrick Rosenstiel and Christopher Longley appeal a final
judgnent of the district court' upholding the constitutionality of
M nnesot a' s canpai gn finance statutes. Rosenstiel and Longl ey seek
a declaration that sever al provi sions  of the law are
unconstitutional because they allegedly coerce a candidate into
participating in Mnnesota' s public canpaign financing program
t hereby burdening that candidate's First Amendnent rights. They
further maintain that the provisions are constitutionally infirm

'The Honorable Richard H. Kyle, United States District Judge
for the District of M nnesota.



because they do not survive strict scrutiny. Finally, they contend
t hat these provisions inpermssibly discrimnate against
chal | engers. After conducting a careful review, including an
anendnent to the statute which the M nnesota |egislature enacted
after we heard oral argunents, we affirm

The State of Mnnesota (State) has enacted a canpaign
financi ng systemwhi ch permts candi dates for certain el ected state
of fices to receive a public subsidy in exchange for the candi date's
agreenent to adhere to specified limts on canpai gn expenditures.
Mnn. Stat. Ann. 88 10A 25 (10)(a), 10A. 322(1)(a) (West Supp.
1997). A candidate nust sign an agreenent to be bound to the
appl i cabl e canpaign expenditure limts in order to receive the
public subsidy. 1d. 8 10A.322(1)(a). The participating candi date
nmust also independently raise a certain amunt ($35,000 for
governor down to $1,500 for state representative) in contributions
in order to be eligible for the public subsidy. 1d. §8 10A 323. A
M nnesota taxpayer can claima full refund of up to $50 per year
(or $100 for a couple filing jointly) for a canpaign contribution
made to a publicly funded candidate; however, no refund is
permtted for a canpaign contribution nade to a candidate who is
not publicly funded. [d. 8§ 290.06(23) (hereinafter referred to as
"contribution refund").?

The expenditure limtations for each public office to which
the State's canpaign financing schenme applies are delineated in

*To clarify, however, this is the total dollar anount which
may be clainmed as a refund in a cal endar year for a contribution
or contributions made to candi dates participating in the State's
schenme. In other words, although an individual may have made
contributions to participating candidates in a cal endar year
totaling $500, that individual may only claima $50 refund for
t hat year.

-2-



section 10A. 25(2)(a), and range from$1, 626,691 for a gubernatori al
candi dat e down t o $20, 335 for a candidate for state representati ve.
The armount of public subsidy available to a candidate who is
running for an office to which the State's financi ng schene applies
is determined by way of formula. 1d. 8§ 10A 31(5). However, the
anount of public subsidy the candi date receives may not exceed 50
percent of the expenditure limts applicable to the office which
t he candi date seeks. 1d. 8§ 10A. 31(7). A candi date who has agreed
to adhere to the expenditure limts but |ater accepts canpaign
contributions or nakes canpaign expenditures in excess of those
l[imts is subject toacivil fine of up to four tines the anount by

which the contribution or expenditure exceeded the limt. | d.
8§ 10A. 28(1).
Prior to an anmendnment in April 1996, the above expenditure

limts were only applicable to a candidate if the candidate's
maj or - party opponent |ikew se agreed to be bound by the expenditure
limts. 1d. 8 10A 25(10) (West Supp. 1996) (repealed). Thus, when
a publicly financed candi date was opposed by a nonparticipating
maj or party candidate, the publicly financed candidate was no
| onger required to adhere to the specified expenditure imts for
his office but was still eligible to receive the public subsidy.
Id. & 10A 25(10)(b)(i)-(ii) (West Supp. 1996) (repeal ed)
(hereinafter referred to as "expenditure limtation waiver").

In 1994, Appellants Rosenstiel and Longley (Appellants) were
candidates for different seats in the Mnnesota House of

Represent ati ves. Both enrolled in the State's public canpaign
funding program They later filed this action on August 19, 1994,
alleging that the expenditure I|imtation waiver and the

contribution refund violated their First Amendment rights. Both
cl ai med by way of affidavit that they believed they could privately
rai se canpaign funds in excess of the law s expenditure limts
whi ch they had agreed to observe. They subsequently noved for a
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prelimnary injunction, seeking to enjoin the enforcenent of these
provi sions. The district court denied injunctive relief but noted
that the Appellants had proffered sufficient evidence to
denonstrate that they were likely to prevail on their claimthat
the contribution refund was unconstitutional.

The Appel |l ants | ater noved for summary judgnent. The district
court held that the expenditure limtation waiver and the
contribution refund passed constitutional nmust er, deni ed
Appel I ants' notion for summary judgnent, and accordi ngly di sm ssed
their conplaint.® Rosenstiel and Longley appeal ed.*

After this case was submitted to us, an anmendnent passed by
the M nnesota | egislature altering the operati on of the expenditure
l[imtation waiver becane effective. See Act of April 11, 1996, ch.
459 (S.F. 840), anending Mnn. Stat. Ann. 8 10A 25(10) (West. Supp.
1996) . Under the anendnent, a candidate participating in the
State's public financing of canpaigns is not released from the
expenditure limtation sinply by virtue of being opposed by a

Additionally, the district court declared unconstitutional
an additional provision the Appellants challenged, Mnn. Stat.
8§ 10A. 25(10)(b)(iii) (West Supp. 1996). This provision provided
that when a publicly funded candi date faces a major party
candi date who does not enroll in the State's public funding
program the publicly funded candidate also is eligible to
receive all or part of the subsidy which was set aside for his
opponent. Al though the Appellants repeatedly attack the
constitutionality of this provision in their brief, the State has
not appealed the district court's ruling that this provision is
unconstitutional. Accordingly, its validity is not before us,
and we decline to discuss it further, except to observe that the
Act of April 11, 1996, repeal ed the provision.

*Al t hough neither Appellant was successful in his quest for
public office, both claimthat they harbor future political
aspirations and intend to run for state office. Thus, this case
is not noot because it involves issues which are "capabl e of
repetition, yet evading review " More v. Qgilvie, 394 U S. 814,
816 (1969) (internal quotations omtted); see also Witton v.
Cty of dadstone, 54 F.3d 1400, 1402 n.5 (8th Cr. 1995) (sane).
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nonparti ci pati ng, maj or-party candi dat e. Rat her, when a
partici pating candi date squares off against any nonparticipating
candi date, the participant is released fromthe expenditure [imt
when the opponent receives contributions or makes expenditures
equalling 20 percent of the applicable limt prior to 10 days
before the primary election, and contributions or expenditures
equal ling 50 percent of the applicable limt thereafter. M nn

Stat. Ann. 8§ 10A 25(10)(a)(1)-(2) (West. Supp. 1997).

The amendnent thus nakes several changes to the nechanics of

the expenditure Ilimtation waiver. First, the expenditure
l[imtation waiver cones into play when any nonparticipating
opponent engages in the triggering event, i.e., receives

contributions or nmakes expenditures in excess of the specified
t hreshol d, whereas before, the triggering act had to be done by a
nonparticipating major-party opponent. Second, and nore
inmportantly, the triggering event itself occurs when any
nonpartici pati ng opponent reaches the specified threshold in
canpai gn contri butions or expenditures. Previously, the triggering
event was sinply the mmjor party opponent's decision not to
participate in the State's public canpaign financing. I n other
wor ds, the amendnent eschews an automatic waiver to participating
candidates at the nonent their mnmmjor party nonparticipating
opponent declines to enroll, in favor of a wait-and-see approach
based on actual contributions to or expenditures made by any

nonparti ci pati ng opponent.

At the direction of this court, the parties submtted letter
briefs concerning the effect, if any, the amendnent had on the
i ssues presented in this case, and whether remand to the district
court for further proceedings was necessary. Both sides
strenuously contend that a remand i s unnecessary. Concerning the
nmerits of the anendnment, the Appellants assail its validity
primarily on the same grounds they contested the fornmer |anguage,
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i.e, that it coerces candidates to participate, and it is not
narrowmy tailored to further a conpelling governnental interest.
The State, on the other hand, contends that, even assumng the
prior expenditure limtation waiver coerced conpliance, the anmended
statute is not coercive because the nonparticipating candidate
solely determ nes whether to trigger the expenditure limtation
wai ver for the publicly-financed candidate by receiving
contributions or maeking expenditures in excess of the applicable
t hreshol d. Alternatively, the State mamintains that, like the
former |anguage, the anmendnent is narrowy tailored to serve a
conpel I'i ng governnmental interest.

It is clear that we nust review the judgnent appealed fromin
the light of the Mnnesota statute as it now stands, not as it
stood when the judgnent bel ow was entered. Fusari v. Steinberg,
419 U. S. 379, 387 (1975); Diffenderfer v. Central Baptist Church,
404 U.S. 412, 414 (1972). \Wether the anendnent so changes the
nature of the dispute before us so as to nake the appeal noot is a
cl ose question.

The Suprene Court has held that where a new statute "is
sufficiently simlar to the repealed [statute] that it 1is
permssible to say that the challenged conduct continues"” the
controversy is not nooted by the change, and a federal court
continues to have jurisdiction. Northeastern Fla. Chapter v. Gty
of Jacksonville, 508 U. S. 656, 662 n.3 (1993). Further, if the new
stat ut e di sadvant ages the conpl ai nants in the sane fundanental way
the repeal ed statute did, the amendnent does not divest the court
of the power to decide the case. 1d. at 662. Here, the anmendnent
relates only to one subdivision of the whole l|larger statutory
schene assail ed by the Appellants' conplaint. It repealed only one
of the five specific sections plaintiffs attacked and replaced it
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with language that still permts a waiver of the expenditure
limtations while remaining eligible for the public subsidy.
Essentially the anendnent changes the triggering event necessary to
bring the spending limts waiver into play and, accordingly, the
point in the camnpai gn when the spending limts are renoved froma
participating candi date. These changes are not insignificant at
| east as far as the actual operation of the statute is concerned.
On the other hand, with respect to its effect, the anended statute
still inpairs the Appellants in the very sane way that they clai ned
the prior section did. In the Appellants' view, the anendnent
br oadens t he coverage of the |l aw (by applying it to any opponent of
a participating candidate rather than just a ngjor-party opponent)
and is nore, not less, coercive than the repeal ed subdivision.
(Appel lants' Letter Br. at 2, June 14, 1996.) W believe that the
fundamental nature of the chall enged statute continues unchanged.
The challenged conduct (the waiver of the spending limts)
continues to exist under the new |anguage of 8§ 10A 25(10). The
publ i c subsidy and the tax refund provisions are unchanged. W do
not believe that the controversy upon which the district court
rendered its judgnent is substantially different from the one
presented to us by the amended statute. Accordingly, we hold the
case i s not noot.

Because the Appellants' clainms require us to evaluate the
constitutionality of the challenged provisions, our review is de
novo. Falls v. Nesbhitt, 966 F.2d 375, 377 (8th Cr. 1992).

A

The Appellants contend that the expenditure |limtation waiver
and the contribution refund cause the State's canpai gn financing
system to infringe upon the First Anmendnent rights of the
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candi dates for political offices to which the plan applies. "Wen
considering whether a canpaign finance |aw unconstitutionally
i nfringes freedomof speech, this Court's task is to deci de whet her
the provision in question actually “burdens the exercise of
political speech and, if it does, whether it is narrowy tailored
to serve a conpelling state interest.'"™ Shrink M. Gov't PAC v.
Maupin, 71 F.3d 1422, 1424 (8th Cr. 1995) (quoting Austin V.
M chi gan Chanber of Commerce, 494 U.S. 652, 657 (1990)), cert.
denied, 116 S. C. 2579 (1996). Qur first task, then, is to
determ ne whether the chall enged provisions inpose any burden at
all on the First Amendnent rights of candi dates.

In Buckley v. Valeo, 424 U S. 1, 85-109 (1976), the Suprene
Court held that while the inposition of a mandatory limt on
canpai gn expenditures violated a candidate's First Anmendnent
rights, a voluntary system under which candidates agreed to limt
canpai gn expenditures in exchange for public financing of their
canpai gns was constitutionally permssible. Specifically with
regard to this point the Court stated:

Congress nmay engage in public financing of election
canpai gns and may condi tion acceptance of public funds on
an agreenent by the candidate to abide by specified
expenditure limtations. Just as a candidate may
voluntarily limt the size of the contributions he
chooses to accept, he nmay decide to forgo private
fundrai si ng and accept public funding.

Id. at 57 n.65. See also Col orado Republican Fed. Canpai gn Conm
v. FEC, 116 S. C. 2309 (1996) (plurality opinion) (political party
i ndependent expenditure provision inconsistent wth First
Amendnent ) .

Such a system of public financing of political canpai gns was
expressly approved in Republican Nat'l Comm v. FEC 487 F. Supp.
280, 283-86 (S.D.N.Y.) (three-judge court), aff'd mem, 445 U S
955 (1980) (RNCO). In RNC, the plaintiffs challenged a federal |aw
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whi ch provided $20,000,000 in public funding to presidenti al
candidates who agreed to |limt canpaign expenditures to that
anount . Id. at 283. The court held that this schene did not
burden a candidate's First Anmendnent rights because it sinply
provi ded an additional option for accunul ati ng canpai gn funds. 1d.
at 285. "Each candidate remains free under the Fund Act, instead
of opting for public funding, to attenpt through private funding to
rai se nmore than the "~ $20, 000, 000 plus' public funding limt and to
spend any anmount of funds raised by private funding, wthout any
ceiling.” 1d. at 283-84. The Court observed that each candi date
woul d presunably select the nethod for raising canpai gn funds that
he t hought to be nobst advantageous. 1d. at 285. Accordingly, the
court ruled that this choice-increasing framework i nposed no burden
on a candidate's First Amendnent rights. 1d.

The Appellants contend that the State's public financing
schenme is distinguishable from that referred to in Buckley and
expressly approved in RNC. Specifically, the Appellants argue t hat
the expenditure limtation waiver, Mnn. Stat. Ann. 8 10A 25(10),
and the contribution refund, Mnn. Stat. Ann. 8 290.06(23), are
coercive because they create such a large disparity between the
benefits provided to publicly financed candidates and the
corresponding restrictions inposed on those candi dates. St at ed
ot herwi se, the Appellants contend that these provisions nmake the
public financing option so attractive that they effectively conpel

candidates to enroll inthe State's financing plan. This conpelled
partici pation, continue the Appellants, is a burden on their First
Amendnent  rights. The State counters by arguing that the
expenditure limtation waiver and the contribution refund are
sinply additional inducenments provided to encourage naximnmm

candidate participation in its public financing of political
canpai gns and that the inclusion of these inducenents gives the
canpaign financing plan a relative balance in terns of benefits
provided to participating candi dates and the restrictions inposed
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on those candi dates. Because participationis truly voluntary, the
State submts, the Appellants' argunent that their First Amendnent
rights are burdened is without nerit. W agree with the State.

The First Grcuit addressed simlar argunments concerning a
Rhode | sl and financing schenme in Vote Choice, Inc. v. D Stefano, 4
F.3d 26 (1st Cir. 1993). In Vote Choice, in an effort to make its
public financing schene for gubernatorial candidates nore

attractive, Rhode Island permtted participating candidates, in
addition to receiving a public subsidy, to receive canpaign
contributions fromindividuals or PACs of up to $2,000 per year,
whi | e candi dates who eschewed public financing were allowed to
receive only $1,000 per year from those donors (what the Vote
Choice court referred to as a "cap gap"). 1d. at 30.° The Vote
Choice plaintiff/candidate clainmed that the cap gap caused Rhode
| sl and' s schene t o becone coercive, thereby burdeni ng a candi date's
First Amendnent rights. Like the Appellants here, the essence of
the Vote Choice plaintiff/candidate' s claimwas that by providing

i ncentives beyond a cash subsidy to publicly financed candi dates,
Rhode Island's schene was so benefit-laden that gubernatori al
candi dates were really offered no alternative but to enroll. 1d.
at 38.

The Vote Choice court disagreed. The court noted that there
was nothing inherently penal about the cap gap and accordingly

®Rhode Island' s schenme al so possessed several other features
which are simlar or identical to the State's scheme before us.
For candi dates that opted for public financing, Rhode Island
mat ched contributions the candi date rai sed through private neans
up to a certain specified anount. 1d. at 30. Additionally, a
publicly financed candi date was permtted to exceed the
expenditure limts and retain the public subsidy if opposed by a
privately financed candi date who exceeded the expenditure limt
in either canpaign contributions or expenditures. |d. at 30 n.5.
However, the Vote Choice plaintiff/candidate did not chall enge
ei ther of these aspects of Rhode Island s schene and thus the
court did not assess their validity.
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rejected the plaintiff/candidate's contention that Rhode Island' s
schenme was per se coercive because it sought to punish non-
participants rather than sinply reward participants. Id. The
court then ruled that the enactnent of the cap gap did not nmake the
i ncentives in Rhode |Island' s schene so strong that candi dates were
coerced into participating; the court noted that, with the cap gap,
t he schene achi eved a rel ative bal ance bet ween advant ages aff orded
to, and restrictions placed on, publicly financed candi dates. 1d.
at 38-39. In sum Rhode Island created a canpai gn financing option
whi ch i ncreased a candi date' s choi ce concerni ng net hods for raising
canpai gn funds, participation in this programwas truly voluntary,
and thus the plaintiff-candidate's claimof coerced participation
was W thout nerit. 1d. at 39. See also WIKkinson v. Jones, 876 F.
Supp. 916, 926-28 (WD. Ky. 1995) (Kentucky schene permtting
publicly financed candidate to disregard expenditure limt and
continue receiving state matching funds when privately financed
opponent exceeded that amount was not coercive and thus inposed no
burden on candidate's First Anendnment rights).

W find the analysis from Vote Choice provides helpful
gui dance in resol ving the Appellant's claimthat M nnesota' s schene
is coercive. Like the Rhode Island public financing schene
chal l enged in Vote Choice, the State's schene in this case provides
certain inducenents -- the expenditure limtation waiver and the
contribution refund in addition to a public cash subsidy -- in
order to encourage maxinmum candidate participation. These
i nducenents, however, do not per se render the State's schene
coercive because they are not inherently penal.

Further, the inclusion of these additional inducenents in the
State's public financing package does not cause the package to
beconme so benefit-laden as to create such a large disparity between
benefits and restrictions that candi dates are coerced to publicly
finance their canpaigns. Rat her, by including these additiona
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i nducenents, the State's schene achi eves a rel ati ve bal ance bet ween
the benefits provided to publicly financed candidates and the
restrictions the candidates nust accept. The expenditure
[imtation waiver, which permts a publicly financed candidate to
exceed the expenditure limts while retaining the public subsidy
when opposed by a nonparticipating candidate who has spent or
recei ved contributions beyond the triggering anounts spelled out in
the statute is sinply an attenpt by the State to avert a powerful
di sincentive for participation in its public financing schene:
namel y, a concern of being grossly outspent by a privately financed
opponent with no expenditure limt.

We believe the statute is not coercive because it permts the
nonparticipating candidate to raise a certain neasure of funds
before triggering the expenditure limtation waiver for his
partici pating opponent. Rather than releasing the participating
candi date fromthe expenditure limts at the outset, the statute as
it now stands permts the nonparticipating candidate to contro
whet her and when the participating opponent will be freed fromthe
[imts. Thus, in a sense, the anendnent works in favor of, rather
than to the detrinment of, the nonparticipating candi date. See
W1 ki nson, 876 F. Supp. at 927 (rejecting claim of coercion to
enroll in state public financing schene because privately-financed
candi date conpletely controlled the triggering event by exceeding
the threshol d in canpaign funds or expenditures).® Similarly, the

®\W point out, only as an illustration of how the statute
actually works to the benefit of nonparticipants and thus cannot
be construed to "coerce" enrollnent, that it is possible that
under certain circunstances the anmendnment could be enpl oyed to
work to the substantial disadvantage of participants. This
di sadvantage arises fromthe tenporal inpedinment a participating
candi date faces before he is released fromthe expenditure
limts; that is, he is only released when his opponent triggers
the waiver. Specifically, if a nonparticipating candi date waited
until the final days before an election to exceed the triggering
limts, and then waged an all-out canpaign blitz, the publicly-
financed candidate, who is not released fromthe limts until his
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contribution refund, which permts a Mnnesota citizen to obtain a
refund of up to a total of $50 per year for contributions made to
publicly financed candidates, is sinply an additional public
subsidy provided to participating candi dates. See Buckl ey, 424
US at 107 n.146; Regan v. Taxation with Representation of
Washi ngton, 461 U. S. 540, 544 (1983) (tax credits and deductibility
for contributions are a formof governnment subsidy to the entity or
activity to which the contributions are nmade). Wile the schene's
benefit-restriction ratio is not, to borrow fromthe Vote Choice
court, in "perfect equipoise," see 4 F.3d at 39, we are convinced
that it achi eves the rough proportionality necessary to entice, but
not coerce, candi date participation.

The Appellants argue that the |egislative history underlying
the State's public financing systemand a prior statenment of this
court illustrate that the schene was devised to conpel candidate
partici pation. Specifically, Senator John Marty of Roseville,
M nnesot a, a chi ef proponent of the public financing schene, stated
that it was to operate "as a real heavy club,"” ostensibly nmeaning
to force candidate participation. Wber v. Heaney, 995 F.2d 872,
877 n.7 (8th Gr. 1993) (quoting M nnesota Congressional Canpaign
Reform Act, 1990: Hearing on S. 577 before the Subcommittee on
Elections and Ethics, 76th Legis. (Mar. 1, 1989) (statenent of
Senator Marty)). Further, in Wber, after holding that the
M nnesot a Congressi onal Canpai gn Reform Act (MCCRA) was preenpted
by the Federal Election Canpaign Act (FECA), we exam ned Senator

opponent triggers the waiver, potentially would not have
sufficient time to rai se enough canpaign funds to effectively
counter his opponent's canpaign blitz. Ooviously, such a
sequence of events could be particularly harnful to the publicly-
fi nanced candi date's chances of electoral success. In any event,
we sinply offer this exanple to illustrate that because the
privatel y-financed candi date al one determ nes whet her the
publicly-financed candidate will be permtted to exceed the
l[imts, it cannot seriously be argued that the State's schene
coerces candi date participation.
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Marty's statenent in a footnote, noting that it was debatable
whet her participation in the State's public funding schenme was
truly voluntary. 995 F.2d 872, 877 n.7 (8th GCr. 1993).
Specifically, we stated:

W also question whether the limtations are truly
voluntary. Contributors nay receive a refund fromthe
state when they contribute to a candi date who has agreed
to limt canpaign expenditures, which will enhance that
candidate's fund raising ability. 1f a candi date agrees
to limt expenditures and then does not abide by the
limts, the candidate suffers substantial penalties.
Addi tionally, candi dates who do not agree to be bound by
the spending linmts are penali zed because t heir opponents
who have agreed to the limts will still receive public
financing, but will not be bound by their agreenent. The
M nnesota law is not a carrot enticing candidates to
conply; as a proponent of the bill boasted, it is "a real
heavy club.™ M nnesota Congressional Canpaign Reform
Act, 1990: Hearing on S. 577 before the Subconmittee on
Elections and Ethics, 76th Legis. (Mar. 1, 1989)
(statenment of Senator Marty).

are bound by principles of stare decisis to hold that the
chal | enged provi sions here are coercive and, in any event, Senator
Marty's statement is definitive proof that the Mnnesota
| egi sl ature sought to conpel candidate participation.

Id. The Appellants contend that, based on the above quotation, we

W believe that the Appellants lean too hard on Senator
Marty's statenment as well as the footnote in Weber. Significantly,
it appears that Senator Marty's statenments were nade in the 1990
M nnesot a | egi sl ati ve sessi on during debate surroundi ng the MCCRA,
not with respect to the provisions at issue in this case; the
Appel | ants have made no showi ng, other than a bare assertion, that
the statenents were intended to apply to the provisions they
chal l enge here. Furthernore, an isolated statenent by an
i ndi vidual legislator is not a sufficient basis fromwhich to infer
the intent of that entire legislative body: in the absence of a
showing that a nore significant segnment of the M nnesota
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| egi sl ature shared Senator Marty's views, we are not inclined to
conclude that his statenments accurately reflect the |egislative
pur pose underlying the State's public financing schene. See United
States v. OBrien, 391 U S. 367, 383-84 (1968) (when determ ning
constitutionality of a statute, it would be inproper to decide its

fate "on the basis of what fewer than a handful of Congressnen said
about it.").

Wth respect to footnote 7 in Weber, we prefaced our comments

with "We also question . . .," clearly illustrating that our
subsequent statenments were little nore than observations about the
M nnesota scheme. Indeed, earlier in the same footnote we stated,
"Whet her the expenditure limtations under M nnesota |law are

voluntary is irrelevant when considering whether the state law is
preenpted. " Id. Thus, the voluntariness of the MCCRA was
tangential to the central holding of the case: that the MCCRA was
preenmpted by FECA. As such, these statenents are obiter dicta.

Weber left to another day the detailed analysis of the First
Amendnent inplications of the M nnesota schene. "The district
court held that the First Anendnent was not violated by the
expenditure limtations in [ MCCRA]. That issue is not before us."
Id. at 876 n.6. Further, in contrast to the statute at issue in
Weber, the present statute does not permt participating candi dates
to toss off the expenditure limts just because their opponent
declines to participate. It is the nonpublicly-funded opponent's
conduct in raising noney or spending it in excess of the statutory
threshold anpbunts that triggers the limtations waiver for the
participating candi date. Weber, therefore, does not dictate a
conclusion that the provisions here are coercive and violate the
First Anmendnent.

In sum the State has created a public financing schene for
certain elected offices which is available to candi dates who neet
certain threshold qualifications. This schenme presents candi dates
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with an additional, optional canpaign funding choice, the
participation in whichis voluntary. Under this choice-increasing
framewor k, candi dates will presunably select the option that they
feel is nost advantageous to their candi dacy. G ven this backdrop,
it appears to us that the State's schene pronotes, rather than
detracts from cherished First Amendnent val ues. See Vote Choi ce,
4 F.3d at 39; see WIlkinson, 876 F. Supp. at 926-28. See also RNC,
487 F. Supp. at 285. Accordingly, we reject the Appellants' claim
that the chall enged provisions create a coercive public financing
schenme that burdens a candidate's First Amendment rights.’

B

Qur concl usion that the chall enged provisions do not burden a
candi date's First Amendnent rights is a sufficient basis on which
to affirmthe judgnent of the district court. However, even if we
assune that the State's schene does burden a candidate's First
Amendnent rights to sonme degree, the scheme generally, and the
chal l enged provisions specifically, are still constitutionally

‘W al so disagree with the Appellants' argunent that in
order to make participation in a public funding schene truly
vol untary, the governnmental entity nust provide nore funding to
the publicly funded candi date than the candi date could raise
t hrough private nmeans. Aside fromthe fact that it would be an
exercise in pure speculation to determ ne the anbunt a given
candi date for a particular office could raise in a canpaign, the
public financing cases have inposed no such requirenent. Cf.
RNC, 487 F. Supp. at 285 (rejecting argunment that public
fi nanci ng scheme was coercive because it offered nore public
funds than the candi date clainmed he could privately raise). This
claimis al so underm ned by evidence in the record illustrating
that the average publicly financed canpaign for a state senate or
house of representatives seat spends only approxi mately 2/3 of
the amount permtted by the applicable expenditure limt. Thus,
nost publicly financed candi dates do not make canpai gn
expendi tures which even approach the applicabl e expenditure
limts. W accordingly decline to further address this sonewhat
unort hodox argunent.
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per m ssi bl e because they survive strict scrutiny; that is, they are
narromy drawn to serve a conpelling governnmental interest.?

A canpai gn finance | aw whi ch burdens protected speech will be
upheld if the governnental entity can show that it furthers a
conpel ling governmental interest and is narrowy drawn to serve
that interest. Shrink Md., 71 F.3d at 1426; see also RNC, 487 F
Supp. at 285 ("Were conpelling governnental interests exist,
Congress' power to place reasonabl e condi ti ons upon expendi tures of
public funds, even where they affect the exercise of First
Amendnent rights, has been recognized.”). Inthis case, the State
seeks to pronote a reduction in the possibility for corruption that
may arise fromlarge canpai gn contributions and a dimnution inthe

time candidates spend raising canpaign contributions, thereby
increasing the tinme available for discussion of the issues and
canpaigning. It is well settled that these governnental interests
are conpel l'ing. See Shrink Md., 71 F.3d at 1426 ("the state's
interest inreducing corruption and its related concerns constitute
a conpelling state interest”); RNC, 487 F. Supp. at 285 (curbing
possibility of corruption from |large canpaign contributions and

reduci ng candi date time spent rai sing canpai gn funds are conpel | ing
interests); see also Carver, 72 F.3d at 638 (8th Cir. 1995) (noting
that Buckley held that limting the reality or perception of
corruption due to large canpaign contributions was conpelling
interest). Indeed, given the inportance of these interests, the

8The State contends that we shoul d apply the internediate
| evel of scrutiny articulated in United States v. O Brien, 391
U S. 367, 377 (1968), rather than strict scrutiny, to the refund
provi sion. Seizing upon an excerpt from Buckley, the State
contends that the Suprene Court indicated that a | ower |evel of
scrutiny applies in evaluating governnmental regulations involving
canpai gn contributions. (See State's Br. at 40.) However, we
recently held, after carefully review ng Buckley, that strict
scrutiny is the appropriate standard for anal yzi ng regul ati ons of
canpai gn contributions. Carver v. N xon, 72 F.3d 633, 637-38
(8th CGr. 1995), cert. denied, 116 S. C. 2579 (1996).
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State has a «conpelling interest in stinmulating candidate
participation inits public financing schenme. Vote Choice, 4 F.3d
at 39; see also WIlkinson, 876 F. Supp. at 928 ("Kentucky has a
conpelling interest in encouraging candidates to accept public
financing and its acconpanying limtations which are designed to
pronote political dialogue anobng the candidates and conbat
corruption by reducing candidates' reliance on fundraising
efforts.").

Thus, the constitutional validity of the State's schene turns
on whet her the chal | enged provi sions are narrowWy tailored to serve
these interests. W believe that each of the chall enged provi sions
satisfies this test. Initially, we observe that the State's basic
public financing programof providing a public subsidy in exchange
for the candidate's agreenent to abide by expenditure limts is
consistent with canpaign financing plans which courts have |ong
hel d satisfy strict scrutiny. See RNC, 487 F. Supp. at 285-87
Vote Choice, 4 F.3d at 39-40.

The expenditure limtation waiver also satisfies strict
scrutiny. As we noted above, this provision renoves the
di sincentive a candidate may have to participate in the public
fi nanci ng system because of the candidate's fear of being grossly
outspent by a well-financed, privately funded opponent. Absent
such a safeguard, the State coul d reasonably believe that far fewer
candi dates woul d enrol |l in its canpaign financing program withits
binding limtation on canpaign expenditures, because of the
candi dat es’ concerns  of placing their candi dacy at an
i nsur nount abl e di sadvantage.® The State sinply sought to alleviate

This is especially true in a systemlike Mnnesota's, in

whi ch the publicly financed candidate will receive a public
subsi dy of no nore than 50 percent of the expenditure limts.
Thus, the candi dates, even if publicly funded, still have certain

private fund raising needs.
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this concern by permtting the candidate who enrolled in public
financing to disregard the expenditure |imts if his opponent does
not limt canpaign spending. Finally, by allowing the publicly
financed candidate to retain the public subsidy, the State sinply
seeks to reward t hose who agreed to |imt canpai gn expenditures and
do so until their opponent has received or spent private noney
equal to what the maxi mnumdirect state subsidy is. Accordingly, we
have little difficulty concluding that the expenditure limtations
wai ver is narromy tailored to serve the State's interests. See
W ki nson, 876 F. Supp. at 928 (holding simlar provision narrowy

tailored to serve conpelling governnmental interest). See also Vote
Choice, 4 F.3d at 39 (holding cap gap, which increased |ikelihood
of participation in public funding schene, narrowmy tailored to
serve conpel ling governnental interest).

W | i kewi se concl ude that the contribution refund is narrowy
tailored to serve the State's interests. As we noted above, it is
in substance a public subsidy provided to the participating
candi date, the anpunt of which is directly related to the neasure
of popul ar support enjoyed by that candidate. Such a system has
previously been upheld. See Bang v. Chase, 442 F. Supp. 758, 766

| ndeed, the Appellants seemto have acknow edged as nuch in
their menorandumin support of their notion for summary judgnent,
where they stated that the expenditure limtation waiver

m ght be seen as sinply an attenpt to protect those who
agree to limts. If thelimts stayed on no matter
what | evel of spending the opponent engaged in, those
who agreed to limts would be at a severe conpetitive
di sadvantage in those cases. Candi dates who agreed to
limt spending would soon be elimnated by the

equi val ent of natural selection. The |legislature could
reasonably have concl uded that both of these features
were essential to give the new system of spending
limts a fair chance to succeed.

(Appel I ants' Addend. at 32 (quoting Appellants’ mem in supp. of
nmot. for summ j. at 9).)
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(D. Mnn. 1977) (three-judge court) (holding valid a M nnesota tax
checkof f systemfor political party which tied anount of subsidy to
nmeasur e of popul ar support), aff'd, 436 U S. 941 (1978). The State
reasonably could conclude that this additional form of public
subsidy will encourage candi date participation because candi dates
will believe that they will be able to draw canpai gn contri butions
froma broader array of the citizenry when citizens are inforned
that they may obtain a refund of up to $50 for contributions nmade
to participating candidates. Again, this is especially inportant
in a financing schene |ike the State's, where the candi dates mnust
raise at |least 50 percent of their canpaign funding from private
donors. Thus, even wth the direct public subsidy, the
participating candidate will have significant fundraising needs.®

The Appellants contend that the contribution refund is not
narrowmly tailored because it is not provided on a neutral basis,
that is, only contributions nmade to publicly financed candi dates
are refundabl e. The Appel |l ants m sapprehend t he nat ure and pur pose
of a canpaign financing schene. "The state need not be conpletely
neutral on the matter of public financing of elections.” Vot e
Choice, 4 F.3d at 39. Fundanentally, a public financing schene is
designed to afford a participating candidate certain benefits in
exchange for that candidate's agreenent to abide by certain
restrictions. That the candidate's nonparticipati ng opponent is
not afforded the sane benefits m sses the point: If the benefits,
here the contribution refund, were conferred upon all candi dates,
partici pating and nonparticipating, there would be no incentive to
participate, and the State's goals of decreasing the chances of

“The district court determ ned that the contribution refund
was constitutionally perm ssible as applied to candi dates as well
as contributors. Neither of the Appellants has nmade any show ng
or argunment that their First Amendnent rights as canpaign
contributors have been adversely inpacted because of the refund
provi sion. Accordingly, we confine our analysis to the effect
upon the Appellants' rights as political candi dates.
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corruption and freeing up nore of the candidates' time for
canpai gni ng woul d be frustrated. Thus, any favoritism enjoyed by
the publicly financed candidate through the contribution refund
subsidy is sinply a perm ssi bl e byproduct of the canpai gn fi nanci ng
process. See RNC, 487 F. Supp. at 285 ("If a candidate were
permtted, in addition to receipt of public funds, to raise and
expend unlimted private funds, the purpose of public financing
woul d be defeated.").™

The Appellants contend that the contribution refund is not
necessary to achi eve addi ti onal candi date participation, citing Day
v. Hol ahan, 34 F.3d 1356 (8th Cir. 1994), cert. denied, 115 S. C.
936 (1995), where we held that M nnesota's i ndependent expenditure
provi sion was not narrowy tailored for that very reason.' The
i ndependent expenditure provision assailed in Day, however, bore a
strikingly different pedigree than the contribution refund at issue
her e. In Day, Mnnesota sought to justify the independent
expenditure provision on the basis that it was designed to
encour age candi date participation in the public financing schene.
Id. at 1361. W rejected this argunent as specious because the
purported interest, "no matter how conmpelling in the abstract, is
not legitimate" since candidate participation in the public

“We also reject the Appellants' claimthat the |anguage of
the refund receipt formputs the State's inprimatur on publicly
funded candi dates. The receipt nerely informs the contributor in
i nnocuous | anguage that the candi date has agreed to abi de by
certain canpaign expenditure [imts and that the contributor may
obtain a refund on any contribution to that candi date.

“The i ndependent expenditure provision at issue in Day
operated to increase the expenditure limt for a publicly
financed candidate in an anpbunt expended by a political conmttee
or political fund either advocating the candidate's defeat or in
support of the candidate's opponent. For exanple, assum ng
candidate X is publicly funded and he is opposed by candi date Y,
when a political commttee or fund expends $1000 in support of Y
or in opposition to X, candidate X' s expenditure limts increase
by $1, 000.
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fi nanci ng schene was approaching 100 percent when the chall enged
provi si on was enact ed. ld.; see also id. ("One hardly could be

faulted for concluding that this “conpelling' state interest was
contrived for the purposes of this litigation.").

By contrast, the contribution refund at issue here, or a
functional equivalent tax credit, has been part of the State's
public campaign financing plan from alnost its inception. The
State enacted its present public financing programin 1976 and in
1978 created a tax credit for contributions nade to participating
candi dates. The tax credit becane the present tax refund in 1991,
and with the exception of a three-year hiatus (1987-1990), the tax
credit/refund has been in effect since 1978. The State submts,
and t he Appel | ants have presented no evidence to the contrary, that
this concept has played an integral role in attaining the al nost
100 percent candidate participation in its program Thus, the
ci rcunst ances surroundi ng the enactnment of the contribution refund
make Day i napposite.

In sum we conclude that the expenditure limtation wai ver and
the contribution refund are each tailored in a sufficiently narrow
manner to serve the conpelling government interests the State has
identified. Therefore, even if the chall enged provisions sonehow
burden the Appellants' First Amendnent rights, the provisions pass
constitutional nuster.

| V.

Finally, the Appellants contend that the campai gn provisions
at issue unfairly discrimnate against challengers because, al
ot her things being equal, an i ncunbent has greater nanme recognition
and fundraising capability than a challenger. Al t hough the
constitutional basis upon which Appellants' rest this contentionis
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not entirely clear, in essence it seens to be that the provisions
are biased in favor of an incunbent because they fail to place a
chal | enger on an equal footing with the incunbent and are thereby
coercive with respect to chall engers.

The Appel | ants contend that the present statute i s designed to
make it nore difficult for a challenger to nount a credible
canpai gn agai nst an incunbent, thus claimng that the M nnesota
| egislature intended to discrimnate against challengers. As
support for this argunent, they focus on the change in the statute
whi ch permts any nonparticipating opponent to trigger the waiver
for a participating candidate, in contrast to the prior expenditure
wai ver wherein only a major-party candidate could trigger the

wai ver. The Appellants contend that by elimnating this | oophole,
the State has elimnated the only realistic nethod by which a
challenger can run a credible campaign: by running as a
nonparti ci pati ng, privatel y-financed, i ndependent candi dat e.

Before the statute was anended, an independent challenger, i.e.,
one not a major-party candi date, could raise an unlimted anount of
noney and nake an unlimted anmount of canpaign expenditures, and
his publicly-financed incunbent opponent would still be bound to
the expenditure limts.

The Appellants offer the comrents of a long-tine incunbent
menber of the M nnesota House of Representatives as support for
their argunment that, by enacting the 1996 anendnent, the M nnesota
| egi sl ature sought to discrimnate against challengers. Thi s
| egi sl ator stated her belief that the anendnent was necessary to
correct a circunstance that she had personally encountered in her
previ ous el ection canpaign: her independent, privately-financed,
non- maj or-party opponent was able to spend an unlimted anobunt on
the canpaign while, because of the major-party clause, she was
still bound by the expenditure limts applicable to her office as
a publicly financed candidate. This legislator went on to state
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that she was a nmenber of the conference commttee that sponsored
t he previous expenditure limtation waiver and that it was not the
i ntent of the sponsors of the previous bill to create the situation
she encountered in her canpaign; therefore, she argued that the
anmendnent shoul d be adopted to nmake the triggering act applicable
to all candidates. The Appellants argue that this illustrates the
i nvidious anti-challenger intent behind the enactnment of the
anendnent. There are, however, nunerous flaws in the argunent.

First, as we noted above, we are not inclined to inpute the
statenents of an individual |egislator concerning the purpose
underlying a particular piece of legislation to the entire
| egi sl ative body. Second, even if we were, these statenents do not
illustrate that the nenbers of the M nnesota | egi sl ature sought, by
enacting the amendnent, to make it difficult for a challenger to

mount a credible challenge. The anendnment sinply elimnated a
| oophol e in the expenditure limtation waiver, the effect of which
the prior legislature did not envision. It is, quite sinply,
nothing nore than a curative act. A statute which makes its
requi renents applicable to all candidates, regardless of party
affiliation, can hardly be deenmed discrimnatory. W cannot
identify any discrimnatory purpose in this legislator's

statenents, or in the Mnnesota |legislature in general, as the
reason for the enactnent of the 1996 anendnent.

As the RNC court aptly observed, in every race for elected
office one candidate possesses certain advantages over his
opponent, regardless of whether the canpaigns are publicly or
privately funded, and that it is inconsistent with the purposes
underlying a public campaign financing program to attenpt to
elimnate this discrepancy. 487 F. Supp. at 285-87. Further, the
Appel | ant s have present ed no persuasi ve evi dence that the M nnesot a
| egi slature was notivated by a discrimnatory purpose against
chal I engers when it enacted these provisions, which on their face
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apply evenhandedly to all candidates for a particular public
office. See Buckley, 424 U.S. at 31 ("Absent record evidence of
i nvidious discrimnation against challengers as a class, a court

shoul d generally be hesitant to invalidate | egislation whichonits
face i nposes evenhanded restrictions.").

Finally, the Appellants fail to acknow edge the ways that the
State's program actually operates to the benefit of challengers,
rather than to their detrinent. For instance, in a situation where
the challenger enrolls in the State's financing system an
i ncunbent opponent, who the Appel |l ants aver possesses greater nane
recognition and fundraising ability, is confronted with the choice

of whether to enroll in the State's public financing plan or opt
for private funding for the canpaign. |If the incunbent enrolls in
the State's public financing plan, then he is bound by the State's
expenditure limts and his alleged advantage in fundraising

capacity is dimnished significantly. On the other hand, if the
i ncunbent opted in favor of private funding, the publicly financed
chal l enger would be permitted to disregard the expenditure limts
and retain the public subsidy once the privately funded i ncunbent
exceeded the triggering levels in either contributions or
expenditures. In either situation, significant benefits accrue to
the challenger. Moreover, for the challenger who actually
possesses no nane recognition or fundraising ability, enrollnment in
the State's plan can be particularly advantageous: Assum ng he
neets the threshold requirenments to be eligible for public funding,
t he unknown candi dat e recei ves a public subsidy sinply for agreeing

to limt expenditures. See Buckley, 424 US. at 107-08
("candidates wth Jlesser fundraising abilities wll gain
substantial benefits from matching funds. In addition, one

The incunbent's alleged advantage woul d not be reduced to
a conplete nullity because publicly financed candi dates nust
still raise at |east 50 percent of their canpai gn funding through
private means.
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eligibility requirenment for matching funds is acceptance of an
expenditure ceiling, and candidates with little fundraising ability
will be able to increase their spending relative to candi dates
capabl e of raising | arge anounts in private funds."). Finally, the
State's program provides an additional benefit for first-tine
candi dates; such a candidate is permtted to exceed the specified
expenditure limts by 10 percent, presumably to permt the
candidate to attenpt to close any nane recognition gap enjoyed by
the incunbent. See Mnn. Stat. Ann. 8 10A 25(2)(c).

Thus, the State's plan cannot in any manner be construed to
i mperm ssi bly discriminate against chall engers. ™

In sum we believe that the anended statute does not burden a
candi date's First Amendnent rights. Even if it does burden the
candi date's Free Speech rights, it survives strict scrutiny, and it
does not inpermi ssibly discrimnate against chall engers.

“We al so decline to consider the Appellants' argunent that
Service Enployees Int'l Union v. Fair Political Practices Conmin,
955 F.2d 1312 (9th Cir.), cert. denied, 505 U S. 1230 (1992),
counsel s in favor of a conclusion that the State's schene favors
i ncunbents. At issue in Service Enployees was a California
contribution limt that was keyed to fiscal years, rather than an
entire election cycle. 1d. at 1314-15. The Servi ce Enpl oyees
court held that such a limtation inpermssibly favored
i ncunbents because they were able to receive canpaign
contributions up to the limts each year in the election cycle,
wher eas chal | engers, whomthe court suggested typically do not
decide to run for office until the year of the election, would
only be able to collect contributions for one year. 1d. at 1316-
21. The Appellants point out that the State in this case
simlarly calculates its contribution [imts on a cal endar year,
rat her than election cycle, basis. However, the Appellants have
chal l enged this elenment of the State's financing schene for the
first tinme on appeal. Neither their conplaint nor the parties or
the district court below nmentioned this issue. Thus, this
particul ar argunment has been waived. See United States v. One
Parcel of Property, 959 F.2d 101, 104 (8th Cr. 1992) (argunent
not raised in the district court is waived).
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V.

We have exam ned the remai ning i ssues and subi ssues rai sed by
t he Appellants and have determ ned that they lack nerit. For the
reasons enunerated above, we affirmthe judgnment of the district
court.

Lay, G rcuit Judge, dissenting:
| respectfully dissent.

As the mgjority recognizes, while this appeal was pending,
M nnesota anmended a key provision of its canpaign finance | aws.
Prior to the 1996 anendnent, the spending limts waiver for
publicly financed candi dates took effect when that candidate's
maj or party opponent failed to agree by Septenber 1 of an el ection

year to abide by the state's "voluntary"” spending limts. See
Mnn. Stat. 88 10A 25(10)(b) (i), 10A 322(1)(b) (1994). The 1996
anendnent waives the spending limt for a publicly financed

candidate if any of her privately financed opponents--najor or
m nor party--has raised or spent nore than twenty percent of the
spending limt as of ten days before the primary, or nore than
fifty percent of the spending limt thereafter. See 1996 M nn.
Sess. Law Serv. Ch. 459 (S.F. 840), § 2 (West 1996) (anmending M nn.
Stat. 8§ 10A 25(10)). Notwi t hstanding this amendnent, the
plaintiffs still seek prospective injunctive relief as to M nn.
Stat. 8§ 10A. 25(10)(b) (1994), which no | onger exists. |t has been
repeal ed. As such, that part of the case is noot. Although both
parti es argue we can deci de this appeal notw thstandi ng this change
inlaw, this court's subject matter jurisdiction and the exercise
of judicial power cannot be controlled by the desires of the
parties. See Insurance Corp. of Ireland v. Conpagni e Des Bauxites
De Guinee, 456 U.S. 694, 702 (1982) ("[N o action of the parties
can confer subject matter jurisdiction upon a federal court.").
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As the mmjority recognizes, this court must review the
District Court's judgnent in light of presently existing [state]
law, not the lawin effect at the tine that judgnment was rendered."”
Fusari v. Steinberg, 419 U S. 379, 387 (1975); D ffenderfer v.

Central Baptist Church, 404 U.S. 412, 414 (1972) (per curiam.

The majority recognizes that the only basis upon which this
court should afford reviewat this time is to allow a challenge to
the legality of the state's ongoing attenpt to allegedly chill, by
what ever neans, plaintiff's freedomof speech as represented by the
1996 anmendnent. Nonetheless, in ny judgnment, deciding this issue
prior to a review by the district court offends jurisprudenti al
principles. At the very best, this court should remand this case
to the district court to allow the plaintiffs to amend their
conpl aint and nake whatever challenge to the new |l aw they wish to
make. See id. at 415.

The Suprenme Court has held that a federal court is not
deprived of its power when a governnental entity enacts a new | aw
that "di sadvantages [the plaintiffs] in the same fundanental way"
as the prior lawchallenged in the conplaint. Northeastern Florida
Chapter v. Gty of Jacksonville, 508 U S. 656, 662 (1993). 1In such
a case, the plaintiff's injury is redressable by "a judicial decree
directing the [governnental entity] to discontinueits [chall enged]
progranf.]" See id. at 666 n.b5. Such a rule is necessary to
prevent a governnmental defendant from rendering a case noot "by
repealing the challenged statute and replacing it with one that

differs only in some insignificant respect.” 1d. at 662. On the
other hand, if a law is "changed substantially,” such that the
"chal | enged conduct” by the governnental entity is not likely to
reoccur, then the case is noot. |d. at 662 n.3.%

®I'n Northeastern Florida Chapter, the Court held the case
was not nooted by the Gty of Jacksonville's enactnent of an
anended mnority set-aside ordinance. The Court reasoned that
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Whet her this court should reviewthe current canpai gn finance
schenme (as opposed to the now repeal ed statute) presents a close
guestion of justiciability. It is ny viewthat the 1996 anendnent
does not fundanentally alter the burdens on speech arising fromthe
spending limts waiver and the contribution refund. See id. at
662. Further, the amendnent appears to be sufficiently clear such
that we are not left to speculate as to how the new law wl
operate in practice. Cf. Fusari, 419 U S. at 388-89 (expressing
uncertainty as to howstate will inplenment anended wel fare benefits
| aw enacted in response to | ower court decision striking | aw down
as violating due process).

On the other hand, the 1996 anendnent has potential
constitutional significance, see, e.g., WIlkinson v. Jones, 876 F.
Supp. 916, 927 (WD. Ky. 1995) (finding constitutional significance
in the manner in which spending limts waiver is triggered), and
thus the anendnent cannot be readily characterized as an
"insignificant” change in law. See Northeastern Florida Chapter,
508 U.S. at 662. Mreover, as indicated, under the new anmendnent
it is not readily apparent what specific judicial relief the
plaintiffs could obtain since the law they challenged in their

al t hough "[t] he new ordi nance may di sadvantage [the plaintiffs]
to a | esser degree than the old one, . . . insofar as it accords
preferential treatnent to bl ack- and fenal e-owned contractors--
and, in particular, insofar as its 'Sheltered Market Plan' is a
'set aside' by another nane--it disadvantages themin the sane
fundanmental way." |d. at 662. The Court recogni zed that the
anended city ordi nance applied only to African-Anmericans and
femal es, rather than seven minority groups, and provided
flexibility in the manner of preferential treatnment on any given
city project. 1d. at 661. The Court enphasized that one of the
prograns, the Sheltered Market Plan, was essentially the sanme as
the law challenged in the conplaint. Unlike the prior version of
the law, the amended ordi nance al so contai ned a ten-year sunset
provision and identified several present effects of past

di scrimnation which justified the affirmative action in favor of
African- Anericans and fenmales. See id. at 674 (O Connor, J.

di ssenting). The mpjority concluded such changes were
insignificant; the dissent disagreed.
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conpl ai nt can no | onger be enjoined.® In light of these factors,
| believe the proper course would be to vacate the district court's
judgnment and remand the case to the district court for further
pr oceedi ngs. Even if this course is not required by the
constitutional limtations on this court's jurisdiction, | favor
such a course as a matter of judicial discretion. See Northeastern
Fl orida Chapter, 508 U S. at 677 (O Connor, J., dissenting). The
district court's analysis of the new | aw woul d undoubtedly help to
eval uate the constitutional issues before us.' Nonetheless, the

I'n their anended conplaint, the plaintiffs asked for a
decl aration that several provisions of Mnnesota' s canpaign
finance | aws, including Mnn. Stat. 8 10A. 25(10)(b) ("subdivision
10(b)"), are unconstitutional. J.A 42. The plaintiffs also
sought an injunction agai nst the enforcenent of "the
unconstitutional sections of Mnnesota's public canpaign
financing systen and "such other and further relief as this
court shall deemjust and equitable.” 1d. In light of the 1996
anmendnent, enjoi ning subdivision 10(b) would no | onger nmake sense
because that section now provides for notification of publicly
fi nanced opponents when a privately financed candi date exceeds
certain mniml spending or fundraising thresholds. The
substance of ol d subdivision 10(b) is now codified, as
substantially anended, in the new subdivision 10(a) of § 10A. 25.
See M nn. Sess. Law Serv. Ch. 459 (S.F. 840), § 2 (Wst 1996).
It is unclear what the proper relief in this case would be if the
state laws were found to be unconstitutional, although sonme form
of nmeaningful relief could probably be found. See In re
Swedel and Dev. G oup, Inc., 16 F.3d 552, 560 (3d Cir. 1994) (en
banc) ("[When a court can fashion 'sone form of neaningful
relief," even if it only partially redresses the grievances of
the prevailing party, the appeal is not nmoot.") (quoting Church
of Scientology v. United States, 506 U.S. 9, 12 (1992)).
Foll owi ng the Court's suggestion in Northeastern Florida Chapter,
508 U.S. at 666 n.5, perhaps an injunction against the state's
"progrant of canpaign finance would be proper relief for the
plaintiffs. 1In any event, | would | eave this determ nation to
the district court in the first instance. See note 16, infra.

YI'n their letter brief to this court, the plaintiffs argue
t he amendnents nmake the | aw nore coercive than the prior version
of the | aw because it applies to all privately financed
candi dates, not just major party candi dates who are privately
financed. The state has not had an opportunity to respond to
this claimand, on the current record, such a claimis difficult
to evaluate. Cf. Fusari, 419 U. S. at 385-866, 387 n.12
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maj ority exercises jurisdiction and uphol ds the anended M nnesota
canpaign finance laws. | respectfully disagree with this ruling
and thus dissent as well on the nerits.

Bur dens on Speech

In Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam, the
Suprene Court made it clear that limts on expenditures in el ection
canpai gns are generally unconstitutional because they suppress
comuni cation "'at the core of our electoral process and of the
First Amendnent freedonms.'" 1d. at 39 (quoting Wllians v. Rhodes,
393 U S 23, 32 (1968)). The Court found the First Anmendnent

broadly protects political speech to assure the "'unfettered
i nt erchange of ideas for the bringing about of political and soci al
changes desired by the people[,]'" 1d. at 14 (quoting Roth v.

United States, 354 U. S. 476, 484 (1957)), and that such protection
extends even to what sone see as excessive canpai gn spending. As
Buckley stated some twenty years ago, "[t]here 1is nothing
i nvi di ous, inproper, or unhealthy in permtting [canpaign] funds to
be spent to carry the candidate's nessage to the electorate.” 1d.
at 56.

A restriction on the anmount of nobney a person or
group can spend on political conmmunication during a
canpai gn necessarily reduces the quantity of expression
by restricting the nunber of issues discussed, the depth
of their exploration, and the size of the audience
reached. This is because virtually every neans of
comuni cating ideas in today's mass society requires the
expenditure of noney. The distribution of the hunbl est
handbill or leaflet entails printing, paper, and
circulation costs. Speeches and rallies generally
necessitate hiring a hall and publicizing the event. The
el ectorate' s i ncreasi ng dependence on tel evision, radio,
and other mass nedia for news and information has nade

(reviewing the legislative history and purpose of the anmended
statute and noting that the Court's review was "largely
unassi sted by counsel").
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t hese expensive nodes of conmunication indispensable
instrunments of effective political speech

Id. at 19 (footnote omtted). In light of the constitutiona
protection afforded canpaign speech, the Court held that
controlling canpaign costs was not a legitimte governnental
i nterest.

The First Anendnent denies governnment the power to
determ ne that spending to pronbte one's political views
is wasteful, excessive, or unwise. In the free society
ordained by our Constitution it is not the governnent,
but the people--individually as citizens and candi dates
and collectively as associations and political
committees--who nust retain control over the quantity and
range of debate on public issues in a political canpaign.

|d. at 57.

In upholding the M nnesota canpaign finance schene the
majority, with all due respect, fails to evaluate properly these
fundamental constitutional principles involved in this case.

The state distingui shes Buckley by arguing that if the state
provi des a public subsidy, which is voluntarily accepted, then
Buckl ey does not control. As Buckley points out,

Congress may engage in public financing of election
canpai gns and may condi tion acceptance of public funds on
an agreenent by the candidate to abide by specified
expenditure limtations. Just as a candidate my
voluntarily limt the size of the contributions he
chooses to accept, he nmay decide to forgo private
fundrai si ng and accept public funding.

Id. at 57 n.65 (enphasi s added).
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The difficulty we face here i s that under M nnesota' s canpai gn
finance law, once a publicly financed candidate has chosen to
accept thelimts, sheis provided a spending |imts waiver, if her
opponent chooses to exercise her constitutional right to forgo
publ i c financi ng and exceed the statutorily inposed linmt.' Inthe
majority's view, the enjoynment of public subsidies (including the
contribution refund) and a waiver of the spending limts by a
publicly financed candidate is nothing nore than an i nducenent by
the state "to avert a powerful disincentive for participation in
its public financing schenme: nanely, a concern of being grossly
outspent by a privately financed opponent with no expenditure
[imt." Ante at 12.

| respectfully submt such an analysis is irrelevant in
evaluating the concerns of whether the non-public financed
candi date's First Anmendnent rights are chilled. This case is not
about the publicly financed candidate's free speech rights. It is
not a matter of bal ancing benefits with restrictions. Nor isit a
guestion of speech restricted by tinme, place or manner. The issue
is whether a candidate who faces a choice not to limt her ful
access to political speech will be any worse off in choosing to do
So. Wien a candidate voluntarily abandons all the benefits of
public subsidies (including the contribution refund) to exercise
her constitutional right, it is a voluntary choice.® Wen such a

®The spending limts waiver was adopted in 1988. Prior to
1988, publicly financed candi dates were bound by the spendi ng
limts to which they agreed, regardl ess of their opponent's
actions. See, e.qg., Mnn. Stat. 8§ 10A 25(10) (1986). The pre-
1988 | aw was thus consistent with the public financing of
Presidential canpai gns upheld in Buckley, 424 U S. at 85-108, and
Republican Nat'l Conm v. FEC, 487 F. Supp. 280, 283-86
(S.D.N.Y.) (three-judge court), aff'd nem, 445 U. S. 955 (1980)
("RNC).

See RNC, 487 F. Supp. at 283-84 ("Each candi date renains
free under the Fund Act, instead of opting for public funding, to
attenpt through private funding to raise nore than the
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choice is nmade, however, M nnesota's canpai gn finance schene adds
di si ncentives which make a privately financed candi date worse off
t han she otherw se woul d be.?*® Her publicly financed opponent, who
has chosen to receive a public subsidy, can now keep the public
subsi dy, obtain the benefit of the contribution refund for all past
and future contributions, and spend without limt.?*

Wth all due respect to the majority's interpretation, it
seens plain that Mnnesota's current canpaign financing schene,
including the spending limts waiver and the retention of the
public subsidy, as well as the contribution refund,? directly

' $20, 000, 000 plus' public funding limt and to spend any anount

of funds raised by private funding, without any ceiling."); cf.
Buckl ey, 424 U.S. at 99 ("[S]ince any major-party candi date
accepting public financing of a canpaign voluntarily assents to a
spendi ng ceiling, other candidates will be able to spend nore in
relation to the major-party candidates.”); id. at 101 ("Plainly,
canpai gns can be successfully carried out by neans other than
public financing; they have been up to this date, and this avenue
is still open to all candidates.").

*To urge that such disincentives are not per se "coercive
because they are not inherently penal” is neaningless rhetoric.
See ante at 11. The disincentives are invoked as a neans to
i nfluence directly a candidate's choice (to keep the candidate in
line within the spending limt). To call such coercive conduct
by any other nanme does not dimnish the effect upon the
candi date's choice. The issue is whether a candidate's decision
to exercise her constitutional right to free speech has been
chilled. Wen the opponent's spending limt is automatically
removed, the opponent's public subsidy retained, and nore tax
benefits to the opponent's contributors becone avail able, it
seens ineluctable to ne that the candidate's right has been
chil | ed.

“The | aw even all ows the absurd situation where a candidate
can wait until her opponent has nade a choice to exercise
unlimted speech, then agree to the spending limt and receive
t he public subsidy, but then exceed the limt wthout penalty and
keep the subsidy. 1In such circunmstances, the publicly financed
candidate's spending limt is illusory fromthe outset.

*The contribution refund was adopted in 1991. From 1978 to
1987, however, M nnesota provided a tax credit to contributors
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chills the exercise of a privately financed candidate's
constitutional right to unfettered political speech.

This court has on two prior occasions recognized the
penal i zing nature of related provisions of Mnnesota' s canpaign
finance laws. First, in Whber v. Heaney, 995 F.2d 872 (8th G
1993), which found simlar provisions in Mnnesota' s congressional
canpai gn fi nance | aws preenpted, this court stated that "candi dates
who do not agree to be bound by the spending Iimts are penalized

because their opponents who have agreed to the limts wll still
receive public financing, but wll not be bound to their
agreenent." |d. at 877 n.7.%

Second, in Day v. Holahan, 34 F.3d 1356, 1359-62 (8th Gr.
1994), cert. denied, 115 S. C. 936 (1995), this court struck down
a Mnnesota law which allowed a publicly financed candidate to

exceed her spending limt by the anpbunt of "independent
expendi t ures"* agai nst her and receive an additional direct public
subsidy. In Day, the court reasoned that this provision burdened

speech because:

The know edge that a candi date who one does not want to
be elected will have her spending limts increased and
will receive a public subsidy equal to half the anount of
t he i ndependent expenditure, as a direct result of that

for contributions up to a certain |evel, which was substantially
simlar to the current contribution refund system

ZAl though this statement may be dicta, as the majority
finds, the opinion, witten by Judge Magill in which Judge Fagg
and Judge Hansen joined, accurately characterizes the penalizing
nature of M nnesota's canpai gn financi ng schene.

#An i ndependent expenditure was defined as "an expenditure
expressly advocating the election or defeat of a clearly
identified candi date"” by an individual, political commttee or
political fund which had expended nore than $100 on such
expenditures. See Day, 34 F.3d at 1359 (citations omtted).
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i ndependent expenditure, chills the free exercise of that
prot ect ed speech.

Id. at 1360. Although there is no additional direct public subsidy
in this case,? the public subsidy involved in the contribution

®In WIkinson, which upheld a spending linmts waiver
against a notion for a prelimnary injunction, the district court
di stinguished Day in part on the basis that additional public
subsidies available to a publicly financed candi date facing a
privately financed opponent in Kentucky were not "automatic" but
"may only be obtained when additional private contributions are
raised.” 876 F. Supp. at 927. | do not think this distinction
is of constitutional significance in this case when the
addi tional private contributions are subsidized, thus enhancing
the publicly financed candidate's fundraising ability.

W | ki nson al so di stinguished Day on the basis that the
spending Iimt waiver took effect when the first dollar of an
i ndependent expenditure was nmade, whereas under Kentucky's
canpai gn financing schene the spending limts waiver did not
occur until a privately financed gubernatorial candidate actually

rai sed or spent in excess of $1.8 million, which provided "a
significant anmount of unconstrai ned speech on the issues” before
the spending limts waiver canme into play. 1d. Such a

distinction is not applicable in this case. The spending limts
wai ver here takes effect when the privately financed candi date
exceeds m ni mal spending or fundraising thresholds: 20 percent
of the spending Iimt ten days prior to the prinmary el ection or
50 percent of the spending |imt thereafter. See 1996 M nn.

Sess. Law Serv. Ch. 459 (S.F. 840), 8§ 2 (West 1996). In light
of the $21,576 spending limt for state representative candi dates
inthis case, J.A 21, these mninmal thresholds for triggering
the spending limts waiver do not provide for as significant an
amount of unconstrai ned speech on the issues as the $1.8 million
available in Wlkinson. Cf. Buckley, 424 U S. at 20 n.20 (noting
that full-page advertisenent in netropolitan newspaper in 1975
cost $6,971.04).

W ki nson further distinguished Day on the basis that a
spending limts waiver coupled with additional public subsidies
chills an independent organization's free speech but not a
candidate's. Specifically, WIkinson suggested that in Day, an
i ndependent organi zation did not have any choi ce about whether to
act in a manner that woul d enhance the canpai gn of the candi date
whomit was trying to defeat, whereas in WIKkinson the decision
rested "within the privately-financed candi date's conpl ete
control™ by that candidate's ultimate actions in raising and
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refund clearly "enhance[s] [the publicly financed] candi date's fund
raising ability." See Wber, 995 F.2d at 877 n.7. Furthernore,
the indirect public subsidies through the contribution refund are
potentially unlimted, and thus may have a greater chilling effect
than the imted additional subsidy at issue in Day. Finally, the
spending limts in this case will not only be "increased" in an
anount equal to one half of the opposing expenditures, as in Day,
but will be wholly renpbved. Thus, the burdens inposed on the core

political speech of privately financed candidates in this case are
greater than, or at |east substantially simlar to, the burdens

spendi ng noney in excess of $1.8 million. See 876 F. Supp. at
927. Such distinctions are not valid in this case.

First, the privately financed candi date has no genui ne
control over whether to hel p her opponent's canpai gn, because she
triggers her opponent's spending limts waiver by exceeding
m ni mal spendi ng or fundraising thresholds. A conpetitive
privately financed candi date woul d al nost certainly need to
exceed the mnimal thresholds in order to avoid being
substantially outspent by the publicly financed candidate. The
record does not show any successful privately financed candi dates
who have spent |ess than the thresholds. [In 1992, average
spendi ng by all candidates, publicly and privately financed,
exceeded the thresholds that now trigger the spending limts

wai ver. See J.A 22. In these circunstances, it is hard to say
that the privately financed candidate in M nnesota retains
"conplete control” over the spending limts waiver. In

W1 ki nson, by contrast, the privately financed candi dates had no
fear of being outspent because she retained genuine control until
she actually spent or raised in excess of $1.8 mllion, i.e., the
spending Iimt applicable to publicly financed candi dates.

Second, there is no basis for holding that the provisions at
i ssue here will chill an independent organization's free speech
but not a candidate's. A candidate's interest in speaking is in
Wi nning the election in which she is running; her speech wll
clearly be chilled if, by speaking, she advances the camnpai gn of
her opponent. An organi zation nmaki ng an i ndependent expenditure,
by contrast, may be nore willing to risk hel ping an opponent to
sonme extent by engaging in political speech in order to educate
the public and otherw se to advance the organi zation's |arger
purposes. Thus, if there is any difference between the chilling
effect on the two, the burden on a candidate's speech is greater.
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i nposed on i ndependent organi zations in Day, and cannot adequately
be di stinguished. In accord with Weber and Day, | find Mnnesota's
canpai gn fi nance schene burdens a candi date's free speech ri ghts by
chilling her decision to increase her political speech by exceeding
the spending limts.

Avoiding the fundanental principles of Buckley and the
deci sions of our court, the majority seeks refuge in the First
Circuit opinion in Vote Choice, Inc. v. D Stefano, 4 F.3d 26 (1st
Cr. 1993), which upheld a "cap gap"” between publicly financed
candi dat es, who may recei ve up to $2, 000 per canpai gn contri bution,
and t hose who choose private financing, who may only receive up to
$1, 000 per donor. Id. at 37-40. The First Circuit found the
schene constitutional since it offered a relative bal ance between
the benefits given to, and the restrictions placed on, publicly
fi nanced candi dates.*® Even under this "rough proportionality"
approach, id. at 39, the Mnnesota canpaign finance schene nust
fall. A schenme which wholly releases a publicly financed candi date
from the only restriction she nust accept to receive public
financing in the first place is not roughly proportional.?

*\ot e Choi ce found the "cap gap" was not "inperm ssibly
coercive" in part because the $2,000 linmt was not contingent on
t he opponent's decision to rely on private funding, see 4 F.3d at
38, 37 n. 13, and neither gubernatorial candi date had accepted
publ i c fundi ng, which showed that the "cap gap"” incentive was not
coercive, id. at 39 n.14. The incentives to publicly financed
candi dates here are contingent on their opponents' decision. The
record al so does not show any races in which all candi dates were
privately financed. Thus, inportant factors in Vote Choice which
tended to show the cap gap was not coercive are not present in
this case.

*'\ot e Choice, as the mmjority concedes, did not decide the
very issue submtted here, that is, whether a candidate could
wai ve the expenditure limts and retain a public subsidy if
opposed by a privately financed candidate. Vote Choice did note,
however, that Rhode Island's | aw provides a spending linmts
wai ver for publicly financed candidates in certain circunstances.
4 F.3d at 30 n.5. This provision of Rhode Island' s |aw, which
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Conmpelling State | nterest

| also respectfully disagree with the majority's concl usion
that the state has shown its law is narrowy tailored to a
conpelling state interest.

The majority identifies the followng state interests that are
served by the spending limts waiver: (1) reduce the possibility
of corruption, (2) dimnish the need for fundraising, (3) allow
nore tinme for discussing issues, (4) stinulate participationinthe
public finance schene, (5) protect candidates who agree to the
limts from being substantially outspent by their opponents, and
(6) reward candidates who initially agreeto limt spending but are
nonet hel ess subsequently rel eased fromthe limts.

The state's interests i n guardi ng agai nst corruption, reduci ng
the need for fundraising, and allowing nore tine for discussing
i ssues--which are the classic justifications for canpaign finance
| aws, see Buckley, 424 U. S. at 91; RNC, 487 F. Supp. at 284--are
not directly served by the spending limts waiver in any

substantial way. 1In fact, the waiver, by allowing a candidate to
raise unlimted private funds, defeats the purposes of the public
subsi dy because the candidate, once released from the spending
limts, is likely to devote nore tinme to fundraising and may

was not challenged in Vote Choice, provides no support for the
majority's holding in this case. Rhode Island' s | aw provi des
that a publicly financed candi date may exceed the spending limts
only when and to the extent that the privately financed candidate
exceeds the limts. [d. Further, no additional public subsidies
are available to a publicly financed candi date above t he $750, 000
direct matching funds fromthe state. See id. at 30. Under

M nnesota's |aw, by contrast, fromthe nonment the general

el ection canpaign begins, if a publicly financed candi date faces
a privately financed opponent who has spent or raised noney in
excess of the mi ninmumthreshol ds, she nay rai se and spend
unlimted funds all of which could potentially cone from
subsi di zed i ndi vi dual contributions.
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devel op "unheal t hy obligations” to those additional individuals who
donat e. See id. at 285 ("If a candidate were permtted, in
addition to recei pt of public funds, to raise and expend unlimted
private funds, the purpose of public financing would be
defeated.").

It is only in an indirect sense that the wai ver m ght support
the state's goal s of guardi ng agai nst corruption, reduci ng t he need
for fundraising, and allowing nore tinme for discussing issues. The
state's theory is, if the spending limts waiver encourages nore
people to agree to abide by the Iimts, or forces themto do so,
the waiver reduces the need for private fundraising and the
potential for corruption. Thus, the state's real interest in the
spending limts waiver is to free candidates from fundrai sing and
reduce the possibility of corruption by stinulating participation
in its canpaign finance program ?®

Whet her stinulating participationinastate's public canpaign
financing schene is a conpelling state i nterest in any circunstance
is an open question in this circuit. See Day, 34 F.3d at 1361.
Assum ng, but not agreeing, that stinulating participation in the
public finance program is a legitimte state interest, |
nonet hel ess find that under the facts and circunstances of this
case, the state's interest in stinulating participation is not a
conpel ling one, and the spending limts waiver and contribution

*The other interests--protecting candi dates from being
substantially outspent and rewardi ng candidates who initially
agree to the limts--are neans of stinulating participation in
the state's canmpaign finance program |If the state wanted to
reward people who were positively inclined toward spendi ng
l[imts, on that basis alone, in such circunstances the spending
[imts waiver would constitute inperm ssible viewoint
di scrimnation. Mreover, the fact that the state penali zes
t hose who breach the spending |imt, absent a waiver, shows the
state has no i ndependent interest in a candidate's initial
agreenent to those limts.
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refund are not narrowWy tailored to serve that interest. It is
settled at least inthis circuit that stinulating participationis
not a conpelling state interest if it is not necessary to actually
stinmulate such participation. Id. Since 1976, candidate
participationrates in M nnesota' s public finance programhave been
as foll ows:

1976 92%
1986 77%
1978 87%
1988 89%
1980 66%
1990 93%
1982 90%
1992 95%
1984 78%
1994 92%

J.A 22. The contribution  refund (or its tax credit predecessor in
effect from 1978 to 1987) did not exist in 1976, 1988, or 1990,
when the participation rates were 92, 89, and 93 percent,
respectively.?® Before the enactnent of the spending |linits waiver,
participation rates were uniformy above 66 percent and were 92
percent in 1976 and 90 percent in 1982. This record belies the
state's claimthat the provisions challenged here are necessary to
achi eve substantial participation in the state's public financing

schene.

The spending limts waiver and contribution refund are al so
not narromy tailored to achieve the state's interest with m ni nal

*The majority errs in its reasoning that because the tax
refund or tax credit is long-standing, and the plaintiffs have
not shown ot herw se, the tax refund "has played an integral role
in attaining the al nost 100 percent candidate participation in
its schene.” Ante at 22. As | have stated, in 1976, before the
enactnment of the tax credit, the participation rate was 92
percent, and during the three-year hiatus (1987-1990), the
participation rates were 89 percent in 1988 and 93 percent in
1990. J. A 22.

-41-



burden on a privately financed candi date's free speech rights. If
the state i s concerned that publicly financed candi dates are "at an
i nsur nount abl e di sadvant age" agai nst privately financed candi dat es
in the absence of these provisions, ante at 18, it seens plain that
the state's spending limts are too low Wth alimt of $21,576
for candidates for state representative, J.A 21, a candidate may
reasonabl y feel endangered by the prospect of her opponent spendi ng
tens of thousands of dollars nore in an aggressive advertising and
direct nmil canpaign. The constitutionally proper neans to
stinulate participation is not to burden the privately financed
candi date's speech, however, but rather to provide the publicly
financed candidate with the opportunity for nore speech through
hi gher subsidies or higher spending limts, or both. See RNC, 487
F. Supp. at 285 (noting that candidates "will opt for public
funding only if, in the candidate's view, it wll enhance the
candidate's powers of comunication and association"); cf.
Wl kinson, 876 F. Supp. at 927 (finding that the $1.8 mllion
rai sed or spent in a gubernatorial canpaign in Kentucky before a
publicly-funded opponent's spending limt is waived provides "a
significant anmount of unconstrai ned speech").

Furthernore, the state could overconme the "insurnountable
di sadvantage” in a manner with less chilling effect on the free
speech rights of privately financed candi dates by providing only a
partial spending limts waiver or by deferring the waiver of the
spending limts until the privately fi nanced candi date has actually
exceeded the spending limt. Cf. Vote Choice, 4 F.3d at 30 n.5
(noting that Rhode Island' s spending limts waiver, which was not
chal l enged in that case, takes effect only when and to the extent

that the privately financed candidate exceeds the limts).
Li kewi se, the contribution refund would stinulate participation and
yet have a less chilling effect on a privately financed candi date's

speech if there were limts on the anount of indirect public
subsi dies a candi date coul d receive through such a program
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Concl usi on

The district court declared unconstitutional a provision of
M nnesot a' s canpai gn finance | aws which all owed a publicly financed
candidate to receive her privately financed opponent's share of
avai |l abl e public funding. See Mnn. Stat. 8§ 10A 25(10)(b)(iii)
(1994). The state did not appeal this ruling, and in 1996 the

| egi sl ature repealed this provision. See 1996 M nn. Sess. Law
Serv. Ch. 459 (S.F. 840), 8 2 (West 1996). | would now also find
M nnesota's spending limts wai ver for publicly financed candi dates
unconstitutional. This waiver clearly chills the core political

free speech rights of privately financed candidates for state
representative, and does so without adequate justification for the
burdens inposed on such speech. Furthernmore, in light of the
spending limts waiver, | would also find the contribution refund
unconstitutional because it provides potentially unlimted public
support for a public financed candidate and thereby coerces a
candi date's choice as to whether to accept or decline the public
fi nanci ng of her canpaign.*°

For the reasons stated, | dissent.

®Under my view of the nerits, | would remand this case to
the district court to determne howto enjoin the enforcenent of
the contribution refund and the spending |imts waiver under the
1996 anmendnent, see note 2, supra, and to determne if other
provi sions of the state's canpaign finance |law can remain. This
is not to say that those provisions that allow candi dates to
receive a public subsidy in exchange for a binding agreenent to
adhere to specified limts standing al one cannot remain. As |
have pointed out, if a candidate voluntarily chooses to accept a
public subsidy in exchange for an agreenment to adhere to
specified limts, there is nothing unconstitutional about such a
provision as long as it does not serve to chill the voluntary
choi ce of the opposing candidate to decline public financing and
exceed the spending limts. See Buckley, 424 U S. at 57 n.65.
Nonet hel ess, | would have the district court determne in the
first instance how the spending limts waiver and contribution
refund can be enjoi ned, and whether they are severable fromthe
remai ni ng provi sions of Mnnesota's canpai gn finance act.
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