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QG arinda Hone Health and Jay Ei ckeneyer appeal from an order of the
district court denying their notion for a prelimnary injunction
restraining Donna Shal ala, Secretary of Health and Human Services, and
Medi care | ASD Heal th Services Corporation from suspendi ng Medi care paynents
to Carinda Hone Health without a hearing. The district court denied the
claim for injunctive relief because of Carinda's failure to show a
probability that it would succeed on the nerits of either its procedural
due process liberty interest claimor its procedural due process property
i nterest



claim On appeal, Cdarinda nakes nunmerous clains of error, and the
Secretary responds that the courts are without jurisdiction to consider
Clarinda's clains. W granted Clarinda's notion for injunctive relief
enjoining the Secretary from suspendi ng past and future Medi care paynents
during the pendency of this appeal. W conditioned this grant of
injunctive relief upon darinda's posting of a bond in an anobunt and under
the terns and conditions as set by the district court, with which Carinda
successfully conplied. W dismss this appeal and vacate the stay pending
appeal for want of subject matter jurisdiction and direct the district
court to dismss the conplaint for want of subject matter jurisdiction.

There is little dispute as to the facts. Clarinda Hone Health,
fornmerly known as Nodaway Valley Skilled Services, Inc., provided health
services to elderly and handi capped persons in southern lowa. |In My of
1993 d arinda Honme Health was certified by Medicare to be reinbursed for
health care supplies, products, and services provided to its patients who
qualified for Medicare benefits. On Decenber 21, 1995, Medicare | ASD
Health Services Corporation, Clarinda's internediary, notified Carinda
that an investigati on was bei ng conducted for acts of fraud and/or willful
m srepresentation, and that it was suspending all paynents to Carinda for
services billed to the Medicare program The notification letter stated
that an investigation by the United States Departnment of Justice and the
Federal Bureau of Investigation had produced reliabl e evidence that Nodaway
Valley Skilled Services, Inc. (Carinda) may have conmitted acts of fraud
and/or willful nisrepresentation regarding clains subnmtted for Medicare
rei mbursenent. As a result, Carinda's internediary wthheld paynents
totalling nearly $65,000 for Medicare services already rendered by
d ari nda.

G arinda sought injunctive relief to enjoin the Secretary and
Medi care | ASD Heal th Services Corporation from suspendi ng Medi care paynents
to Clarinda without a hearing. The district court



recogni zed that 42 C.F. R § 405.371(b) (1995), which authorizes suspension
of paynment where authorities have obtained reliable evidence of fraud or
willful msrepresentation, provided the authority for the decision to
suspend paynent.

The district court conducted the four-part inquiry outlined in
Dat aphase Systens. Inc. v. CL Systens, Inc., 640 F.2d 109, 114 (8th Cir.
1981) (en banc), and denied relief. It first determined that the
suspension woul d cause irreparable harmto the plaintiffs. Next, it found

that Clarinda's interest in the potential closing of its business
out wei ghed the governnment's interest in prohibiting fraudul ent Medicare
paynents. The district court then | ooked to the nerits of Carinda's due
process clains and determ ned that there was no probability that d arinda
woul d succeed on these clains. Finally, because the court found that other
providers could care for darinda's patients if Oarinda was no | onger able
to provide services, the court rejected arinda's argunent that the grant
of an injunction would serve the public interest.

C arinda makes nunerous clains of error with respect to the district
court's order, but in view of our conclusion that the Secretary properly
has raised an issue as to our jurisdiction over the subject matter of
Clarinda's suit, we need not consider those argunents. W review the
guestion of subject matter jurisdiction de novo. See Drevliow v. Lutheran
Church, M ssouri Synod, 991 F.2d 468, 470 (8th Gr. 1993).

Before the district court's ruling, the Secretary filed a notion to
dismss this action, asserting that the district court |acked jurisdiction
to hear darinda's suit. The district court, however, did not rule on this
notion before proceeding to the nerits. The Secretary raises the | ack of
jurisdiction again before this court.

The Secretary points to 42 U S.C. § 405(h) (1994) which



specifically exenpts 28 U . S.C. 8§ 1346 (1994) as a jurisdictional basis for
actions arising under the Social Security Act, and explains that this
precl usi ve section has been incorporated into the Medicare Act by reference
through 42 U S.C. 8§ 1395ii (1994). Next, the Secretary points to Heckler
v. Ringer, 466 U S. 602 (1984), which dealt specifically with the Medicare
provisions of the Social Security Act, and argues that the tenporary
wi t hhol ding of Medicare paynents is not a final decision subject to
judicial review under 42 U S.C. § 405(g) (1994). darinda responds that
the district court had subject matter jurisdiction pursuant to 28 U S.C
88 1331 and 1336 (1994) and that this Court now has subject matter
jurisdiction based on 28 U. S.C. § 1291 (1994).

The Medicare programis divided into two parts. 42 U S.C. 8§ 1395-
1395ccc (1994). Part A of the programdeals with hospitalization benefits.
Part B of the programis a supplenentary nedi cal insurance programfor the
aged and disabl ed. To administer the Medicare program Congress has
aut horized the Secretary to enter into contracts with conpani es, known as
"carriers," to performactions on behalf of the Secretary. 42 US. C §
1395u. Carriers are authorized to conplete several tasks including:
determining the rates and proper paynent anounts to providers of services;
auditing the records of providers; and receiving and accounting for
payments nmade to providers.

The regulation at issue in this lawsuit, 42 C. F.R § 405.371(b)
allows the carrier to suspend paynent to the provider where the carrier has
reliable evidence of wllful msrepresentation or fraud. Section
405. 371(b) supplied the authority to suspend paynents to Clarinda. This
section provides:

(b) Fraud or m srepresentation. The provisions of paragraph
(a) of this section [allowi ng for notice




and an opportunity to respond] shall not apply where the
intermediary or carrier has reliable evidence that the
circumstances giving rise to the need for a suspension of
paynents involves fraud or wllful misrepresentation.
Instead, the internmediary or carrier may suspend paynents
without first notifying the provider or other supplier of
an intention to suspend paynents.

Under this provision, authorities are not required to give a provider
prior notice of the suspension of paynents and the provider has no right
to the paynents or a hearing while the Secretary investigates the
under | yi ng charges. Upon the conclusion of the investigation, the
internmediary transfers the wthheld funds to the provider if the
investigation failed to establish evidence of fraud. Not ably, the
tenporary withhol ding of paynents pursuant to 42 CF.R § 405.371(b) is not
a final determnation of exclusion fromthe Medicare program but instead
is a provision designed to protect the governnent fromsuffering greater
losses. If authorities establish evidence of fraud, the Secretary nay then
make a final determination to exclude the provider from the Medicare
pr ogr am After the Secretary's final determination, authorities nust
supply the provider with notice of the proposed action and a hearing. 42
C.F.R 88 1001, 1005 (1994). Following this hearing, if the Departnment
concl udes that exclusion is the appropriate sanction, the Secretary is
required to provide "reasonable notice to the public." 42 U S.C. § 1320a-
7(c) (1) (1994). The excluded party is then entitled to notice and judicia
review pursuant to 42 U S.C. § 405(q).

.

We must determ ne whether subject matter jurisdiction exists over
Carinda's claim W first look to the provisions of 42 U S.C. § 405(h).
This section is part of the Social Security Act, but is incorporated into
the Medicare Act by 42 U S.C. § 1395ii. Section 405(h) provides:



The findings and decision of the Comissioner of Social

Security after a hearing shall be binding upon all individuals
who were parties to such hearing. No findings of fact or
decision of the Conmm ssioner of Social Security shall be

revi ewed by any person, tribunal, or governnmental agency except
as herein provided. No action against the United States, the
Conmmi ssioner of Social Security, or any officer or enployee
t hereof shall be brought under sections 1331 or 1346 of title
28 to recover on any claimarising under this subchapter

The scope of section 405(h) has been the subject of nuch litigation
The Suprene Court has held that section 405(h) "extends to any action
seeking to recover on any Social Security claim" Winberger v. Salfi, 422
U S. 749, 762 (1975). The considerations behind the Social Security Act
that led Congress to limt judicial review are also applicable to the
Medi care program St. Louis Univ. v. Blue Gross Hosp. Serv., 537 F.2d 283,
289 (8th CGr.), cert. denied, 429 U S 977 (1976). The Suprene Court
further considered the scope of this section in Heckler v. R nger, 466 U. S.

602 (1984), and determ ned that clains arising under other statutes nmay be
barred by section 405(h) if they are "inextricably intertwined' wth
benefit determ nations under the Medicare Act. |d. at 622-24. |n Ringer

the Medicare claimants challenged the Secretary's final decision
prohi biting rei nbursenent for bilateral carotid body clains on the grounds
that the Secretary's decision violated the Medicare Act, the Adm nistration
Procedure Act, and the Due Process Cl ause. The Court | ooked behind the

face of the clains and found that the plaintiffs' claimwas, "at bottom
a claimthat they should be paid for their . . . surgery." 466 U S at
614. The Court concluded, therefore, that the claim was "inextricably
intertwined" with the claimfor benefits, and accordingly, was barred from

judicial review by section 405(h). 1d.

Though section 405(h) seens to be a conclusive bar of jurisdiction
over Medicare clains, section 405(g), after requiring



exhaustion of administrative avenues of relief, linmts the preclusive
ef fect of section 405(h). Section 405(g) states:

Any individual, after any final decision of the Conm ssioner of
Social Security made after a hearing to which he was a party,
irrespective of the anmbunt in controversy, nay obtain a review
of such decision by a civil action commenced within sixty days
after the mailing to himof notice of such decision or within
such further tine as the Conm ssioner of Social Security nay
allow. . . . The court shall have power to enter, upon the
pl eadi ngs and transcript of the record, a judgnent affirm ng,
nodi fying, or reversing the decision of the Conmm ssioner of
Social Security, with or without remanding the cause for a
r eheari ng.

The scope of section 405(g) has also been the subject of nuch
litigation. Ganemyv. Heckler, 746 F.2d 844 (D.C. Cir. 1984), provides a
good description of the finality requirenent. Ganem brought an action to

recover Social Security benefits owed to her because of her deceased
husband's enploynent record in the United States for the period |asting
from Novenber of 1979 to March of 1984. 1d. at 846. During this tinme
Ganem an lranian citizen, was living in Iran. The Social Security Act
al l ows nonresident beneficiaries to receive benefits if they live in a
country which has a social insurance program that does not discrininate
agai nst Anericans. See 42 U.S.C. 8§ 402(t)(2) (1994).

Following the Iranian revolution, the Social Security Adninistration
suspended benefit paynents to residents of Iran because it claimed it was
necessary to redetermnm ne whether the Iranian social insurance schene now
di scrimnated against Anericans. Ganem 746 F.2d at 846. The
Adm ni stration argued that the | engthy suspensi on was unavoi dabl e because
tense rel ations between the United States and Iran prohibited the Secretary
frommaking a final determnation regarding Iran's social insurance schene.



Before reaching the nerits, the court considered whether it had
subject matter jurisdiction over the claim The court held that section
405(h) precluded it from having subject matter jurisdiction over Ganenis
clains. In continuing its analysis of subject matter jurisdiction, the
court turned to 405(g) and concluded that section 405(g) did not provide
an avenue around the jurisdictional bar of 405(h) because Ganem had not yet
received a final decision on her benefit clains. |1d. at 849.

The Secretary has not permanently cancelled benefits to Ganem
i nstead, those benefits have been nerely suspended pendi ng the

necessary determnation regarding lranian law. . . . [I]f it is
found that Iran does not have a social insurance schene that
di scrimnates agai nst Anericans, appellant will be entitled to

past suspended benefit paynents. Under these circunstances, it
woul d strain the neaning of finality past the breaking point to
hold that the Secretary has finally decided that Ganemis not
entitled to the contested benefits. . . . As aresult, there is
as of now no final decision on Ganemis benefit claimthat would
trigger jurisdiction under 405(g).

Id. at 849-50.

Li kewise, in this case, there has been no final determ nation of
whet her the paynents will eventually be nmade to Carinda. |Instead, the
paynents have been only tenporarily suspended during an ongoing fraud
i nvesti gati on. Upon the conclusion of the investigation, if it is
determined that darinda did not commit any fraudulent acts, the withheld
funds will be immediately dispersed to C arinda. The withholding is
not hing nore than a tenporary neasure necessary to nmmintain the status quo
whil e the necessary facts are gathered and eval uat ed.

If the Secretary finds evidence of fraud, the Secretary nay then nake
a final determnation to exclude darinda fromthe Medicare program After
the Secretary's final determnation



Carinda will be given notice and a hearing. |f the Secretary's decision
is upheld, Carinda then will be entitled to notice, a post-exclusion
hearing pursuant to 42 U S.C. 8 405(b), and judicial review pursuant to 42
US C 8§ 405(g). Therefore, Carinda will have its day in court after the
Secretary has rendered her final decision

Though the statutory franework provides no relief to Clarinda, this
Circuit previously has recognized a constitutional exception to the
statutory exhaustion requirenent, thus our analysis does not stop here.
This exception applies where the litigant: "(1) raises a colorable
constitutional claimcollateral to his substantive claimof entitlenent;
(2) shows that irreparable harmwould result from exhaustion; and (3) shows
that the purposes of exhaustion would not be served by requiring further
adm nistrative procedures.” Anderson v. Sullivan, 959 F.2d 690, 693 (8th
CGr. 1992) (citing Thorbus v. Bowen, 848 F.2d 901, 903 (8th Gr. 1988), and
Mat hews v. Eldridge, 424 U S. 319, 329-31 (1976)).

I n Anderson, a physician, Anderson, brought an action to conpel the
governnment to mmintain his Medicare reinbursenent eligibility while his
appeal s from exclusion fromthe Mdicare programwere pending. Anderson
argued that he satisfied the three-part test for the exhaustion exception.
This court rejected his argunent, however, holding that Anderson had not
shown a col orabl e constitutional claimbecause the procedures established
for excluding a physician fromthe Medicare program did not violate due
process. 959 F.2d at 693 (citing Thorbus, 848 F.2d at 903-04). Secondly,
Anderson had presented no evidence that exhausting his admnistrative
appeal s would cause himirreparable injury. 1d. Finally, Anderson had
of fered no evidence that the strong policy interests behind exhaustion
woul d not be advanced in his case. 1d.

The factual situation in this case differs sonewhat from Anderson
At issue here is not the exclusion of Carinda fromthe



Medi care program but the tenporary suspension of Medicare paynents to
Clarinda during an ongoing investigation for acts of fraud and
n srepresentation. Nevert hel ess, the reasoning of Anderson applies to
Clarinda's clains. If Anderson did not prove that the exclusion of a
physician from the Medicare program without a hearing was a col orable
constitutional due process claim it likewise is not a colorable
constitutional violation of due process to withhold paynents tenporarily
to a provider without a hearing. The private interest that will be
affected by a tenporary wi thhol ding of Medicare paynents is not as serious
in nature as an exclusion fromthe Medicare program Because C ari nda has
|l ess of an interest in having its claimresolved than a provider who had
been suspended fromthe programentirely would have, we hold that it is not
a violation of due process to tenporarily w thhold Medicare paynents during
an ongoi ng investigation for acts of fraud.

A Fifth Grcuit decision, Peterson v. Winberger, 508 F.2d 45 (5th
CGr.), cert. denied, 423 U. S. 830 (1975), supports our decision today. In
Pet erson, authorities investigated Peterson, a physician, for acts of fraud

and msrepresentation. |d. at 48-49. During the investigation, Medicare
paynents to Peterson were tenporarily suspended. 1d. at 49. Pet er son
brought suit alleging, anobng other things, that his property was taken
wi t hout due process. The Fifth Grcuit rejected Peterson's argunent,
determ ning that a Medicare provider has no due process right to a hearing
during the ~course of an investigation for acts of fraud and
m srepresentation. |d. at 50.

Because Cdarinda has failed to establish that the tenporary
suspension of Medicare paynents wthout a hearing is a colorable
constitutional claim it has failed the first part of the test for an
exception to the exhaustion requirenent. It therefore is unnecessary to
consi der the second and third parts of the test.

-10-



Accordingly, we have no subject matter jurisdiction over this appeal
and the district court had no jurisdiction to consider Clarinda' s notion
for an injunction. W dismss this appeal, vacate the stay pendi ng appeal ,
and remand to the district court with direction that it disnmiss the
conplaint and nmake what orders nmy be appropriate with respect to
term nation of the bond.

A true copy.
Attest:

CLERK, U. S. COURT CF APPEALS, EIGHTH CIRCU T
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