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HANSEN, Circuit Judge.

Gregory Melina appeals from the final judgnent entered by the
district court! upon his conviction of aiding and abetting arson. He
clains that (1) the district court erred by failing to sever his case from
a nontestifying codefendant's, (2) the district court erroneously excl uded
evi dence that woul d have shown that a third party was responsible for the
fires, (3) the governnent failed to show any connection between the
buil ding that was burned and interstate commerce, and (4) the evidence was
insufficient to sustain his conviction. W affirm

The Honorable Richard H Kyle, United States District Judge
for the District of M nnesota.



This case arises out of two deliberately set fires that destroyed
Eddy' s Hanburger and Malt Shop (Eddy's), located in Long Lake, M nnesot a,
and owned and operated by John Charles Flaherty. The fires occurred
approximately two weeks apart, the first on Decenber 31, 1988, and the
second on January 12, 1989. Flaherty and appellant Melina were charged in
connection with the fires in a three-count indictnment. The first two
counts charged the defendants pursuant to 18 U.S.C. § 844(i) and 8§ 2 with
ai ding and abetting each other in nmlicious damage and destruction and
attenpted damage and destruction of a building being used in interstate
commerce. Each of the two aiding and abetting counts represented one of
the fires. The defendants were al so charged with a conspiracy count under
18 U.S.C. § 371.

Melina and Flaherty pleaded not guilty to the charges in the
i ndictnent, and the case proceeded to trial. At the conclusion of the
evi dence, the district court dism ssed the conspiracy count on the basis
of insufficient evidence. Flaherty was found guilty of both aiding and
abetting counts, but Melina was found guilty of only the second count,
whi ch concerned the January 12 fire. A nore conplete recitation of the
facts and the circunstances surrounding the arsons can be found in this
court's opinion affirmng Flaherty's conviction on direct appeal. See
United States v. Flaherty, 76 F.3d 967, 969-70 (8th Cr. 1996).

.
A

Melina contends that the district court erred in failing to sever his
trial from Flaherty's. Melina first argues that the district court's
failure to sever his trial violated the Bruton rule because, even though
Fl aherty did not testify, the court



admtted out-of-court statenents nmade by himthat inplicated Melina in the
crinme. See Bruton v. United States, 391 U S. 123 (1968).

In Bruton, the Suprene Court held that in a trial where two or nore
defendants are tried jointly, the admission of a nontestifying
codefendant's confession that expressly inplicates the defendant viol ates
the defendant's Sixth Arendnent confrontation rights, even if the district
court gave the jury limting instructions to consider the confession only
agai nst the codefendant who confessed. Id. at 126; United States V.
Escobar, 50 F.3d 1414, 1422 (8th Cr. 1995) (applying Bruton). However,
"[i]f a codefendant's confession does not incrimnate the defendant on its

face, but does so only when linked to additional evidence, it may be
admtted if alimting instruction is given to the jury and the defendant's
nane is redacted fromthe confession." Flaherty, 76 F.3d at 972 (citing
R chardson v. Marsh, 481 U.S. 200, 211 (1987)). Furthernore, Bruton does
not apply at all when a codefendant's statenents do not incrimnate the

defendant either on their face or when considered with other evidence
Escobar, 50 F.3d at 1422.

In the instant case, Melina points to three out-of-court statenents
made by codefendant Flaherty that serve as the basis for his Bruton
argunent. The first was Flaherty's denial that he had contact with Melina
during the tinme frane when the arsons occurred; this statenent was nade in
a deposition in a civil case in which Flaherty was seeking to recover
i nsurance benefits for the destruction of Eddy's. The second was
Fl aherty's statenent to | aw enforcenent officers concerning the nature of
his relationship with Melina. The third was Flaherty's statenent to one
Li z Sorenson, shortly after the fires occurred, that he was trying to
| ocate Melina. The district court expressly instructed the jury that it
was to consider the out-of-court statenents nade by Flaherty and Melina
only with respect to the guilt of the individual who nade the statenents.
See Flaherty, 76 F.3d at 971 n. 4.




We find no Bruton violation here. The statenents that Melina
chal l enges do not in any manner on their face incul pate Mlina but, at
nost, inculpate Melina when considered with other evidence received at
trial. In fact, they do not refer to either the Decenber 31 fire or the
January 12 fire on which Melina's conviction rested and do not refer to any
wongdoing at all. Assunming that Flaherty's statenents are incrininating
when considered with ot her evidence received at trial, the district court's
limting instructions effectively cured any risk of harmto Melina. See
id. at 972

In any event, even if we were to conclude that the adm ssion of
Fl aherty's statenents constituted a Bruton violation, such a concl usion
woul d not advance Melina's case, because the error in adnmitting the

statenents was harnl ess. See Flaherty, 76 F.3d at 972 (harm ess error
anal ysis applicable to Bruton violations). As we outline nore fully bel ow,

t he evidence against Melina is overwhelnming, even if these statenents are
not consi dered. 2

2Simlarly, we reject Melina's argument that the jury nust
have wused Flaherty's out-of-court statenents as substantive
evi dence agai nst Ml ina because the two defendants were not |inked
by any ot her evidence, and that accordingly, under Lee v. Illinais,
476 U. S. 530, 546 (1986), his conviction nust be reversed. The Lee
Court held that where a fact finder relies in part on an
i nadm ssi ble confession in determning the defendant's guilt, the
conviction nust be reversed. However, Lee is inapposite in this
case because Lee applies only in instances in which the
codefendant's statenent incul pates the accused and, as we noted
above, Flaherty's statenents did not incul pate Melina.

W |likewise reject Melina's claim based on United States v.
Al onzo, 991 F.2d 1422, 1427 (8th Gr. 1993), that the circunstances
surrounding the adm ssion of Flaherty's denials of contact wth
Mel i na suggest that the jury "inevitably used" the statements as
substanti ve evi dence against Melina. In Alonzo, we recogni zed that
a coconspirator's statenents presented for the purpose of providing
background, see Fed. R Evid. 801(c), but which also provide direct
evi dence of a defendant's guilt, may so seriously prejudice the
defendant that a limting instruction may not cure the problem
Id. at n.5. The statenents at issue here are of a quite different
nature than the one at issue in Al onzo, because Flaherty's
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In addition to his Bruton claim Melina also nakes a general argunent

that the district court should have severed his trial from Flaherty's.
Melina contends that severance was required when the district court
di sm ssed the conspiracy counts agai nst himand Fl aherty because, w thout
the conspiracy, the taint fromthe out-of-court statenents of one defendant
had a spillover effect onto the ot her defendant.

There is "a clear preference "for joint trials of defendants who are

indicted together.'" United States v. Shivers, 66 F.3d 938, 939 (8th Gr.)
(quoting Zafiro v. United States, 506 U S. 534, 537 (1993)), cert. deni ed,
116 S. Ct. 581 (1995). Further, individuals who are charged in an

indictnment as coconspirators should, as a general matter, be tried
t oget her. United States v. Koskela, 86 F.3d 122, 126 (8th Cir. 1996)
Shivers, 66 F.3d at 939. Absent sone showing of prejudice, it is of no

consequence that the conspiracy counts were dismissed by the district
court. See Schaffer v. United States, 362 U S. 511 (1960) (joi nder of
seven defendants proper despite disnissal of conspiracy count at the

concl usi on of the governnent's case).

We review the district court's denial of a defendant's notion to
sever for an abuse of discretion. United States v. Bordeaux, 84 F.3d 1544,
1547 (8th Gr. 1996). To show that a district court's denial of a notion
to sever was an abuse of discretion, a defendant nust denonstrate that the

district court's failure to sever the trials "resulted in severe or
conpelling prejudice." Koskela, 86 F.3d at 126. This burden is satisfied
"when a defendant is deprived of an appreciable chance for an acquittal
a chance that he would have had in a severed trial." 1d. Mor e
specifically,

statenents did not directly inplicate Melina. W therefore
conclude that +the district court's cautionary instructions
sufficiently cured any danger of prejudice.
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"[t]o show clear prejudice, a defendant nust show that his defense was
irreconcilable with that of the codefendant or that the jury was unable to
conpartnentalize the evidence." Bordeaux, 84 F.3d at 1547.

Melina has not denmponstrated that the failure to sever his trial
deni ed him an appreci able opportunity for an acquittal. Flaherty's and
Melina's defenses do not appear to be irreconcilable; on the contrary,
their defenses were quite consistent, because both defendants sought to
prove that a third party, a juvenile described as T.E. H, was responsible
for the arsons. Melina has also made no showing that the jury had
difficulty in conpartnentalizing the evidence, and in fact, the jury's
verdict finding Flaherty guilty with regard to both fires and Melina guilty
only with respect to the January 12 fire is evidence of the jury's ability
to conpartnentalize the evidence. See Koskela, 86 F.3d at 126 (defendant's
acquittal on one count sufficient to rebut claimthat jury was unable to
conpartnental i ze the evidence). W conclude, as we did in Flaherty, that
the district court's limting instructions were nore than adequate to
alleviate any risk of prejudice. See Flaherty, 76 F.3d at 972.

Accordingly, we reject Melina's contention that the district court
erred by failing to sever his trial from codefendant Flaherty's trial

Melina clains the district court erred by excluding evidence that
both Flaherty and Melina clained tended to show that a third party was
responsible for the arson. Specifically, Flaherty and Melina sought to
present evidence that juvenile T.E.H was a potential suspect in setting
the fire that destroyed Flaherty's restaurant. They suggested that T.E H ,
who was a forner Eddy's



enpl oyee, had set a fire in Flaherty's son's school locker. T.E H was
charged with arson in state court for the fire in Flaherty's son's | ocker

but later pled guilty to one count of burglary in exchange for the arson
charge being dismssed. At the close of the evidence in the present case,
Fl aherty's counsel sought to introduce a copy of the disnissed state court
conplaint charging T.E H wth arson, obviously for the purpose of creating
the inference that T.E H nmay well have been responsible also for the fires
at Eddy's. The district court denied adm ssion of this evidence. Although
Fl aherty's counsel was the one who sought to introduce the docunents,
Melina's counsel objected to the court's denial of the adm ssion, and
therefore we will assune for the purposes of discussion that Melina has
adequately preserved this issue for our review

We review the district court's denial of the adm ssion of this
evi dence for an abuse of discretion. Fl aherty, 76 F.3d at 973. In
Fl aherty, over a dissent, we held that the district court did not abuse its
di scretion by excluding this evidence under Federal Rule of Evidence 403.
Id. at 973. Qur ruling was based on the facts that "the probative val ue

of the proffered evidence was slight,"” only "a weak offer of proof" had
been made, and "the fires were not started in a simlar manner." 1d.
Mel i na has provided no reason why we should reach a different concl usion
with respect to the identical issue and identical argunent. Accordingly,
we reach the sane conclusion as we reached in Flaherty and hold that the
district court committed no abuse of discretion in excluding this evidence

under Federal Rul e of Evidence 403.



C.

Under 18 U.S.C. § 844(i), the governnent nust establish that the
damaged property at issue was used in interstate commerce or in an activity
that affected interstate commerce. Relying on United States v. Lopez, 115
S. C. 1624 (1995, Melina argues that the governnent presented
insufficient evidence to establish the interstate commerce el enent of the

crinme of arson under 8§ 844(i).

At trial, the parties in this case entered into a fact stipulation
stating that "Eddy's Malt Shoop [sic] and Restaurant was heated with, and
otherwise utilized natural gas furnished to it by M nnegasco, which natura
gas was purchased from sources outside of the State and D strict of
M nnesota. " (Gov't's Addend. at A - 7.) Bot h defense counsel and
governnment counsel acknow edged that this stipulation was sufficient to
satisfy the interstate commerce el enent under this court's en banc hol ding
in United States v. Ryan, 41 F.3d 361 (8th GCir. 1994), cert. denied, 115
S. Ct. 1793 (1995). The Ryan case was explicitly nentioned when the
parties were discussing this issue. Melina did not object to the jury

instructions on the interstate commerce i ssue or challenge the sufficiency
of the governnment's proof on the interstate requirenent in his notion for
judgnent of acquittal. Additionally, Flaherty's counsel stated that "there

is not an [interstate comerce] issue in this case. . . ," (Trial Tr. at
1003), and Melina's counsel tacitly agreed.

W dealt with this precise issue in Flaherty and held that Flaherty's
simlar stipulation, coupled with his failure to raise the issue of
interstate nexus either in his nmotion for judgnent of acquittal or with
respect to the jury instructions, was a conplete waiver of the issue
Fl aherty, 76 F.3d at 973. Moreover, we noted that Flaherty fully agreed
with a jury instruction that stated that the interstate nexus could be
satisfied by way of gas used to heat



the building which originated from out-of-state, and this instruction
mrrored the instruction we upheld in Ryan. Id. Because Flaherty's
stipulation of facts was binding on him and such stipulation satisfied the
interstate burden articulated in Ryan, sufficient evidence was present to
satisfy the interstate commerce el enent of arson under 18 U. S.C. § 844(i).
I d.

Melina's simlar stipulation, considered with his failure to raise
the issue of interstate comerce at any juncture during trial, |ikew se
wai ved the issue for our review Additionally, the jury instruction, to
which it appears that Mlina agreed and certainly did not object to,
sati sfies Ryan. Melina is bound by his stipulation of facts, and like
Fl aherty's stipulation, this is sufficient to neet the interstate conmerce
burden we described in Ryan. While Flaherty does not necessarily dictate
the outcone with respect to this issue, again Melina has not denonstrated
why we should reach a disparate result with respect to an identical issue.
Having stipulated to facts that satisfy Ryan, explicitly discussing Ryan
by nane when the interstate commerce i ssue was bei ng di scussed and agreei ng
that the stipulation neets Ryan, and tacitly agreeing with Flaherty's
counsel's statenent that "there is not an [interstate comrerce] issue in
this case . . ." (Trial Tr. at 1003), Melina cannot now be heard to
conplain that insufficient evidence exists to satisfy the interstate
comerce el enent under § 844(i).?3

Even if Melina had not waived this issue, his argunent fails on the
nerits. He relies on Lopez, arguing the governnent was required to show
a substantial connection between the natural gas

SMelina seens to admit as nuch, stating in his brief that
"[s]ince the governnment agreed to a stipulation there are no
adverse inferences which the Court can draw and, therefore, the
Court is bound to follow what the parties have stipulated.”
(Melina's Br. at 10.)
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used to heat the building in which Eddy's was |ocated and interstate
conmmer ce. Mel i na contends that the natural gas does not substantially
affect interstate comerce and thus fails to satisfy the interstate
commerce requi renent under § 844(i).

Again, we rejected this precise argunment in Flaherty, holding that
Lopez was sinply inapplicable. Flaherty, 76 F.3d at 973. There we held
that, unlike the GQun-Free School Act (18 U S.C. § 922(q)) struck down in
Lopez, the arson statute at issue contains an explicit jurisdictional
requi rement that the affected property be "used in interstate or foreign
commerce." 76 F.3d at 974 (internal quotations omtted). Because the
statute assailed in Lopez did not contain a simlar jurisdictional elenent,
and because the Lopez Court did not discuss the quantity of evidence
necessary to satisfy such an explicit jurisdictional elenent, Lopez by its
terns was inapposite. 1d. See also United States v. MMsters, 90 F. 3d
1394, 1397-99 (8th Cir. 1996) (rejecting a facial challenge to 8§ 844(i)
under Lopez because § 844(i) has express jurisdictional requirenent;

rejecting an "as applied" claimbecause the property at issue was rental
property and Suprenme Court had previously held that rental property affects
i nterstate commerce).

We decline to depart from Flaherty's holding on this issue sinply
because, again, we do not find Lopez's analysis applicable due to the
8 844(i)'s express jurisdictional elenent. In sum we reject Melina's
argunent that Lopez requires that his conviction be reversed because the
governnment failed to establish a substantial connection with interstate
commerce in this case. It follows that we al so reject his broader argunent
that there was insufficient evidence to prove the interstate requirenent
for the offense of arson under 18 U S.C. § 844(i).
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Melina finally contends that insufficient evidence exists to sustain
his conviction for aiding and abetting arson. |n evaluating his claim we
review the evidence in the light nost favorable to the verdict, granting
it every reasonable inference that can be drawn fromthe evidence. United
States v. Shoffner, 71 F.3d 1429, 1433 (8th Cir. 1995). W wll reverse
"only if we conclude that a reasonable fact finder nust have entertai ned

a reasonabl e doubt about the governnent's proof of one of the offense's
essential elenments.” United States v. Jenkins, 78 F.3d 1283, 1287 (8th
Gr. 1996). Having reviewed the record in the |light nost favorable to the

verdict, we conclude that the governnent presented sufficient evidence to
support Melina's conviction under 18 U.S.C. § 844(i) and 8 2 in connection
with the January 12 fire.

Melina and Flaherty had known each other since the early 1980s.
Al t hough both deni ed having contact with each other during the time of the
incident, Melina stated in a deposition in Flaherty's civil case that the
last tine he had seen Flaherty, Flaherty was driving a white Cadill ac.
When conbined with Flaherty's wife's testinmony that the only white Cadill ac
the famly had owned they possessed between Septenber of 1988 and March of
1989, an inference can be drawn that Flaherty and Melina were in contact
with each other during the tine period that the fires occurred. Thus, the
jury coul d reasonably have inferred that Melina and Flaherty had fal sely
deni ed having contact during the tine period of the fires.

At sone point after the fires, one Heather Wstegaard, who was the
sister of an unindicted coconspirator, asked Melina about his connection
to "Johnny," which happened to be Flaherty's nicknane. Mel i na erupted
violently and began scream ng obscenities and
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threats at Westegaard, inforning her in very specific terns that physica
harm woul d befall her and her boyfriend if she continued to inquire into
the matter. G ven Mlina's violent response to Wstegaard's innocuous
guestion, a jury could reasonably have concluded that Melina had a guilty
consci ence and was seeking to distance hinmself from Flaherty after the
fire.

Physi cal evidence also linked Melina to the fire. A blackboard was
seized from Melina's residence a couple of years after the fire. Although
t he bl ackboard di d not possess narkings that were discernible to the naked
eye, the use of |aser technol ogy reveal ed a diagram of the |ayout of Eddy's
restaurant, along with local |andnmarks close to Eddy's restaurant. Melina
admtted that he drew the diagrambut insisted to | aw enforcenent officers
that the diagram was not Eddy's restaurant; he clained the diagram
represented instead a | ocal bank that he and a third party had intended to
rob. The diagram was drawn with such detail matching that of the
restaurant and | ocal | andmarks, however, that the jury could easily have
concluded it was in fact a representation of the restaurant and that
soneone with intimate know edge of both the restaurant and the general area
had to have assisted in neking the diagram The evidence at trial
indicated that Flaherty was the only individual who knew Ml ina and who
al so knew the specifications of the restaurant displayed in the diagram
Thi s evidence suggests the reasonable inference that Flaherty and Melina
drew the di agram and di scussed the arson

Finally, a search warrant executed at Meilina's house uncovered
contai ners of gasoline and fuel oil, which can be used as accelerants for
a fire. The governnent presented testinony that simlar accelerants were
used in connection with the January 12 fire. Wile gasoline and fuel oi
are substances that are possessed by nmany nenbers of society, Mlina's
possessi on of these substances, and the fact that simlar accelerants were
used in the
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January 12 arson, is sinply sone additional evidence a reasonable jury
coul d have considered in determining Melina's guilt.

After reviewing all of the evidence in the Iight nost favorable to
the verdict, we conclude that the governnment presented sufficient evidence
to sustain Melina's conviction. Put another way, a reasonable fact finder
could have concluded Melina's guilt of the January 12 arson beyond a
reasonabl e doubt. Accordingly, we reject Mlina' s argument that the
evi dence was insufficient to sustain his conviction

For the reasons outlined above, we affirm the judgnent of the
district court.

JOHN R G BSON, Circuit Judge, dissenting.

| respectfully dissent fromPart |1B of the court's opinion today.

| believe that the court errs in refusing to all ow evidence tending
to show that a third party was responsible for the arson. | articul ated
ny reasons fully in ny dissent in United States v. Flaherty, 76 F.3d 967,
974-75 (8th Cir. 1996). In ny view, the district court abused its
discretion in rejecting the evidence under Rule 404(b), and did not base

its reasoning on Rule 403. The exclusion of the evidence was prejudicial
error.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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