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Bef ore BOAWAN, BEAM and LOKEN, Circuit Judges.

BEAM GCircuit Judge.

Kenneth E. Bousl ey was convicted in 1990, upon a plea of guilty, for
drug trafficking and use of a firearmin relation to a drug offense. He
now appeals fromthe district court's! dismssal of his 28 U S.C. § 2255
habeas corpus petition. W affirm

l. BACKGROUND

On March 19, 1990, police officers executed a search warrant at
Bousl ey's hone in M nneapolis, Mnnesota. The officers found two coolers
in Bousley's garage. Inside the coolers were two briefcases containing
approxi mately seven pounds (3,153 grans) of nethanphetani ne. One of the
cool ers al so contained two | oaded
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handguns and one unl oaded handgun. A coffee can in the garage contai ned
an additional 33 grans of methanphetami ne. The officers found another 6.9
grans of nethanphetani ne and two | oaded handguns in Bousl ey's bedroom

Bousl ey was charged with possession of nethanphetanmine with intent
to distribute, in violation of 21 U S.C. 8§ 841(a)(1), and with use of a
firearmin relation to a drug offense pursuant to 28 U S.C. § 924(c).
Bousl ey adnmitted that he had been selling nethanphetam ne from his garage.
He al so admitted know edge of the drugs and firearns in his bedroom as
well as of the drugs found in the coffee can in the garage. Bousl ey
di scl ai nred know edge of the drugs and firearns found inside the two
cool ers.

Bousl ey entered a plea of quilty to both the drug and firearns
charges. The plea agreenent stipulated that Bousley could chall enge the
ampunt of drugs that would be used to determine his sentence. In
accordance with this agreenent, the district court held an evidentiary
hearing at which it received exhibits and took testinony from Bousl ey and
FBI Special Agent Mchael Kelly, who had interviewed Bousley after his
arrest. Based on the hearing and on Bousley's presentence report, the
district court determ ned that Bousley's sentence for the drug charge woul d
be based on the 946.9 grans of net hanphetam ne found in Bousley's bedroom
in the coffee can, and in one of the two briefcases in the garage. The
court decided not to consider the approximately five pounds of drugs found
in the second briefcase in determning the relevant conduct for which
Bousl ey was accountable. The court sentenced Bousley to a termof seventy-
eight nonths for the section 841(a)(1) drug charge and to a consecutive
mandat ory si xty-nonth sentence under 8 924(c) for use of the firearns in
relation to the drug of fense.

Bousl ey appeal ed his sentence under the drug charge. This court
affirmed. United States v. Bousley, No. 90-5598 (8th Cr. Sept. 25, 1991).
Bousl ey then brought this habeas corpus action




pursuant to 28 U S.C. § 2255. Bousley clains: (1) that his plea of guilty
to the section 924(c) firearns charge is not supported by an adequate
factual basis; and (2) that section 924(c) is unconstitutionally vague.
The district court dismssed the petition and Bousl ey appeals. After
Bousley filed his appeal, the United States Suprene Court clarified the
scope of section 924(c) in Bailey v. United States, 116 S. C. 501 (1995).
Bousl ey then suppl enented his brief, arguing that Bailey requires us to set

aside his guilty plea.

. DI SCUSSI ON

We review the district court's dismssal of Bousley's section 2255
petition de novo. Holloway v. United States, 960 F.2d 1348, 1351 (8th
Gr. 1992). |In the proceedi ngs bel ow, the governnent argued that Bousl ey

wai ved his right to challenge his conviction in a collateral action because
he failed to preserve this issue in his prior appeal. While the district
court considered the nerits of Bousley's clains in dismssing the petition

we find the waiver issue dispositive.

A. Vi ver

A petitioner who fails to raise an issue on direct appeal is
thereafter barred from raising that issue for the first tinme in a
section 2255 habeas corpus proceeding. Reid v. United States, 976 F.2d
446, 447 (8th Gr. 1992), cert. denied, 507 U S. 945 (1993) (citing United
States v. Frady, 456 U S. 152, 165 (1982)). Such a waiver applies to
convi ctions pursuant to plea agreenents as well as to those rendered after

trial. See id. at 448 (defendant convicted of section 924(c) violation
after nolo contendere plea pursuant to a plea agreenent is barred from
chal | engi ng conviction in section 2255 action). A petitioner is excused
froma procedural default only if he can show both (1) a cause that excuses
t he



default, and (2) actual prejudice fromthe errors that are asserted. |d.

In his prior appeal, Bousley challenged only the propriety of the
sentence i nposed for his possession of nethanphetanine. Bousley, No. 90-
5598, slip op. at 1. Bousley did not appeal the adequacy of the factua
basis of his guilty plea, nor did he argue that section 924(c) is
unconstitutionally vague. Absent a showi ng of cause and prejudice, Bousley
may not now bring these clainms through collateral attack.

Bousl ey argues that he is not barred fromcollaterally challenging
his conviction, despite his default, because of the Suprene Court's ruling
in Bailey. In Bailey, the Court held that "use" of a firearm under
section 924(c) requires a showing of "active enploynent" of the firearm
a nore stringent standard than this Grcuit had previously applied. Bailey,
116 U.S. at 505. Bousley argues that because neither he nor his counse
coul d have foreseen the decision in Bailey, he has not waived a chall enge
to his conviction.

W disagree. This court recently held in United States v. MKinney,
79 F.3d 105, 109 (8th Gr. 1996), that Bailey does not resurrect a
challenge to a section 924(c) conviction that has been procedurally

defaulted.? The defendant in MKinney had been

2ln urging that "Bailey should be held retroactively
applicable to [his section] 2255 notion," Bousl ey clains that
McKi nney "is alone in denying relief under Bailey to appellants
with pending cases . . . and would set this court al one against all
ot her courts that have addressed the issue.” Supplenental Brief of
Appellant at 3, 5. As an initial matter, a panel of this court is
not free to disregard another panel decision. Smth v. Copel and,
87 F.3d 265, 269 (8th Cr. 1996). Even were we able to do so
Bousl ey's assertion is groundless. The retroactive effect of
Bailey is a distinct issue fromwhether a defendant has wai ved the
right to collateral review by failing to preserve an issue on

appeal . This court has not hesitated to remand section 924(c)
convictions for reconsideration in light of Bailey when the

def endant preserved the
i ssue by properly challenging the conviction on direct appeal
See, e.qg., United States v. Webster, 84 F.3d 1056, 1066-68 (8th
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convicted after trial, rather than, as here, upon a guilty plea. 1d. at
107. However, Bousley's plea cannot excuse his procedural default.

I ndeed, a defendant who enters a guilty plea with no conditions as to guilt
"wai ves all challenges to the prosecution of his or her case except for
those related to jurisdiction." United States v. Jennings, 12 F.3d 836,
839 (8th Gr. 1994) (citing Smth v. United States, 876 F.2d 655, 657 (8th
CGr.), cert. denied, 493 U.S. 869 (1989)). Collateral reviewof a guilty
plea is therefore "ordinarily confined to whether the underlying plea was
both counsel ed and voluntary." United States v. Broce, 488 U S. 563, 569
(1989).

As this case illustrates, a plea agreenment is a process of
negoti ati on and concession. Bousley pleaded guilty, but was afforded by
stipulation in the plea agreenent the opportunity to contest the anount of
net hanphet ami ne for which he would be held accountable. This concession
allowed the district court to determine that it would not consider for
sentenci ng purposes five pounds of the drugs found in Bousley's garage.
VW will not allowthis process to be undone years after the fact, nor does
Bousl ey cite any authority that conpels us to upset the finality of such
a plea agreenent.® W are therefore convinced that procedura

Gr. 1996).

®Bousl ey argues that Davis v. United States, 417 U.S. 333
(1974), conpels us to reopen his plea. As counsel conceded at oral
argunment, however, Davis involved a conviction after a trial and a
direct appeal in which the petitioner presented the sanme issue
raised later in his section 2255 action. This is a far cry from
a collateral attack of a conviction resulting from a plea
agreement .
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default and wai ver apply to those convictions that follow a guilty plea no
less than to those that follow a trial.*

As the district court noted, the record shows that Bousley
acknow edged ownership of at |east sone of the nethanphetam ne and firearns
found in his garage and bedroom and admtted selling drugs from his garage.
Bef ore accepting Bousley's plea, the sentencing court neticul ously advi sed
Bousl ey of his rights to counsel and to a jury trial, explained that he
woul d be subject to mandatory m ni num sentences, and inquired whether
Bousl ey had been threatened or pressured to plead guilty. The court also
advi sed Bousley that a guilty plea would foreclose an appeal of his
conviction, and Bousley indicated that he understood this. Bousley was
fully advised of his rights and understood that he was waiving those rights
by pleading guilty. Because there is no indication that Bousley's plea was
i nvoluntary or uninfornmed, he has waived the right to collateral review of
his conviction unless he can show cause for his procedural default and
resulting prejudice. Ford v. United States, 983 F.2d 897, 898 (8th Cr.
1993).

B. Cause and Prejudice

Bousl ey's only argunent to excuse his default is that he received
i neffective assistance of counsel during his plea and sentencing. See
United States v. Ward, 55 F.3d 412, 413 (8th Gr. 1995) (citing Frady, 456
U S at 167-68) (ineffective assistance of counsel may constitute "cause"

to excuse procedural default in a section 2255 action). Specifically,
Bousl ey clains that his counsel failed to pursue a viable defense, was
"prosecutorial" in examning himduring his sentencing, refused to research
exi sting

‘W acknowl edge that the Tenth Circuit in United States v.
Barnhardt, 93 F.3d 706 (10th GCr. 1996) permtted a collateral
attack on a section 924(c) conviction followwng a guilty plea. For
the reasons discussed in the text, however, we decline to follow
our sister circuit on this point.
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| aw, and refused to honor Bousley's request to appeal his conviction under
section 924(c).

We have carefully examined the record and find Bousley's argunents

to be wthout nerit. To be constitutionally deficient, counsel's
perfornmance nust fall "below an objective standard of reasonabl eness."
Strickland v. Washington, 466 U.S. 668, 688 (1984). In exani ning whether

an attorney failed to neet this standard, "a court nust indulge a strong
presunption that counsel's conduct falls within the wde range of
reasonabl e professional assistance." 1d. at 689.

G her than the generalized assertions noted above, Bousley points to
no instances in which counsel failed to adequately represent him nmuch | ess
that his counsel's actions fell below the constitutional mninmmStrickl and
requires. Bousl ey's counsel did recommend that Bousley not pursue an
appeal of his section 924(c) conviction, but that recommendati on was not
unr easonabl e gi ven counsel's understanding of this court's interpretation
of section 924(c) before Bailey. 1In any event, counsel fully explained his
reasons for declining to appeal the conviction to Bousley, and advised
Bousl ey that he should seek other counsel if he was deternmined to press
that issue on appeal. These actions do not rise to a constitutionally
deficient |evel of unreasonabl eness.

Because Bousl ey has not shown that his counsel's representation fell
bel ow an objective standard of reasonabl eness, he has failed to establish
that he received ineffective assistance from counsel . We therefore find
no cause for Bousley's procedural default, and need not exanine the
"prejudice" elenent of Bousley's claim Bousley has waived his right to
collateral review of his section 924(c) conviction by pleading guilty and
by failing to challenge the conviction on direct appeal



[11. CONCLUSI ON

For the foregoing reasons, we affirmthe district court's dism ssal
of Bousley's petition.
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