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BOMWAN, Circuit Judge.

Percy E. Cooksey IIll is a Mssouri prisoner serving a sentence of
life plus sixty years after being convicted by a jury of the unlawful use
of a weapon, kidnapping, forcible rape, first degree robbery, and three
counts of armed crimnal action. He applied to the District Court! for a
writ of habeas corpus pursuant to 28 U . S.C. § 2254 (1994). The District
Court, adopting the report and recomendati on of a Magistrate Judge,?
deni ed the application. Cooksey tinely appeals, and we affirm

On February 6, 1987, Cooksey attended a prayer service at the
Greater Faith Baptist Church in St. Louis, Mssouri. During a

The Honorabl e Carol E. Jackson, United States District Judge
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for the Eastern District of M ssouri.



prayer circle, Cooksey took out an eighteen-inch knife and held it to the
throat of the woman next to him After terrorizing the captive audi ence,
Cooksey withdrew to a vacant buil ding where he raped the wonan and stol e
her watch. Cooksey did not challenge the sufficiency of the evidence when
he appealed his convictions in state court. M ssouri v. Cooksey, 787
S.W2d 324, 325 (Mb. Ct. App. 1990), cert. denied, 498 U S. 1032 (1991).
Cooksey al so did not seek post-conviction relief in state court.

In his petition for a wit of habeas corpus, Cooksey advanced the
following five clains for relief: (1) the state trial court violated the
Due Process d ause when it denied Cooksey's notion for disclosure of grand
jury denographic data, which Cooksey sought in order to challenge the
met hod used to select grand jurors in St. Louis; (2) the state trial
court's local rule regarding probation reconmendations violates the Due
Process O ause and the Sixth Anendnent right to a jury trial; (3) the state
trial court violated the Due Process Cause when it based a sentence
enhancenent on a prior void conviction; (4) the state prosecutor violated
the Due Process O ause when the prosecutor prevented Cooksey from deposing
the principal female victimof his crinmes; and (5) the cunul ative effect
of the foregoing constitutional violations resulted in a denial of both due
process and effective assistance of counsel. On appeal, Cooksey argues
that the District Court erred when it rejected his first four clains and,
a fortiori, rejected his fifth claim as well. Only the first issue
requires extensive analysis, and we now turn to that issue.

Prior to trial Cooksey filed a notion to disniss the indictnent,
alleging that the grand jury had not been selected froma fair cross-
section of the comunity because certain racial groups had been
systematically excluded. See O Neal v. Delo, 44 F.3d 655, 662 (8th Cr.)
(defining constitutional fair cross-section requirenments), cert. denied,
116 S. Ct. 129 (1995). At the sane tine, Cooksey sought disclosure of
denographic data relating to




i ndi vidual s selected for grand jury service during the last ten years. The
state trial court denied the notion for disclosure of denbgraphic
i nformation. Before the court ruled on the notion to disniss the
indictnent, the state filed a notion to substitute an information for the
i ndi ct ment. Cooksey opposed the state's notion by filing a notion to
dismss and strike the information. The sole basis for his opposition to
the filing of the information was that the notion to substitute was
untinely.® The court granted the state's notion to substitute, and Cooksey
was tried on the information. Cooksey did not nmake any further objection
to the information nor did he appeal the trial court's denial of the notion
to strike the information.

Under M ssouri law, "an information charging the sane offense charged
in [a defective] indictnent nay be substituted therefor at any tine before
the jury is sworn." M. Rev. Stat § 545.300 (1994). The decision to
substitute an information is within the discretion of the prosecutor, and
the court has no power to control that discretion. M ssouri ex rel
Lodwi ck v. Cottey, 497 S.W2d 873, 880 (Mb. . App. 1973). Additionally,
the prosecutor may substitute an information for an indictnent even if the

court has not issued an order finding the indictnent to be defective.
M ssouri v. Geen, 305 S.W2d 863, 868 (M. 1957). M ssouri Revi sed

Statutes 8§ 544.250 provides that "a prelininary exam nation shall in no
case be required . . . in any case where an information has been
substituted for an indictnent as authorized by section 545.300." The

M ssouri Suprene Court in Geen held that this |anguage evinces "a
legislative intent that the finding and return of an indictnent, as

evi dence of probabl e cause, should be and are

5The notion to strike the information alleges that the
information is "contrary to the . . . due process rights of
Def endant” but only to the extent that the information was
untinmely. Mssouri v. Cooksey, No. 871-0427, Motion to D smss and
Strike Information at 1 (Gr. C. St. Louis Aug. 1, 1988). No
mention is made of any other due process rights.
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a sufficient and legal substitute for a prelininary exam nation." Geen
305 S W2d at 868-69. In sum the substitution of an information in this
case appears to conformto Mssouri |aw on the subject, and Cooksey does
not chall enge his conviction on that basis. The issue Cooksey woul d have
us decide is whether Mssouri |aw conmports with the requirenents of the Due
Process d ause.

In 1884, the Suprene Court handed down its |andmark decision in
Hurtado v. California, 110 U S. 516 (1884). The Court held that neither
the Fifth Anmendnent, which provides for the right to an indictnent by a

grand jury for serious crimnal charges brought in federal court, nor the
Fourteenth Amendnent's Due Process Cause requires states to afford a
defendant the right to be tried only upon an indictnent by a grand jury.
Id. at 521-22. The Court stated that the right to indictnment by a grand
jury was not essential to preserving "fundanmental principles of liberty and
justice," at 535, or guarding "the substantial interest of the

id.
id. at 538. Thereafter a nunber of states abolished the use of

prisoner, "
grand juries in state crinmnal cases. See Beale & Bryson, Grand Jury Law
& Practice 8§ 1.05 (1986). Nonet hel ess, the Due Process C ause still
requires sonme formof pretrial screening such as the preliminary hearing

avail able to Hurtado under then-applicable California |law. Hurtado, 110
U S at 538. Under that procedure, a nmagistrate was required to conduct
a hearing to determ ne whether there was probabl e cause to believe that the
accused had committed the crinme charged. 1d. Thus while the Due Process
Cl ause does not require indictnment by a grand jury, it clearly requires
sonme pretrial screening of crinnal charges. The Court has not
reconsidered its holding in Hurtado over the years, see, e.qd., Reed v.
Ross, 468 U.S. 1, 16 n.11 (1984), even though it has since recogni zed t hat
many of the limts placed on the power of the national governnent by the

first ten amendnments were nade applicable to the states by the Due Process
d ause of the Fourteenth Anendnent, see Albright v. diver, 114 S. C. 807,
812-13 (1994).




As noted above, Mssouri |law does not provide for a prelininary
hearing when an information is substituted for an indictnent. Nothing in
the record indicates (and the state does not claim that Cooksey was
afforded any type of pretrial screening other than the grand jury
proceedi ngs that he has chall enged at every turn. Cooksey argues that the
charges against him were not screened at all and that M ssouri |aw, as
applied in his case, violates the Due Process C ause of the Fourteenth
Anendnent because the indictnment, which he alleges was invalid, is not "a
sufficient and | egal substitute for a prelimnary exam nation," Geen, 305
S.W2d at 868-69. This argunent, as we have stated it, may well have
nerit. W conclude, however, that Cooksey is barred fromraising it in his
federal habeas corpus proceedi ngs because he failed to raise the issue in
the state courts.

"A state prisoner seeking a wit of habeas corpus from a federa
court nust first fairly present his clains to the state courts in order to
neet the exhaustion requirenent of 28 U.S.C. § 2254(b)." Forest v. Delo,
52 F.3d 716, 719 (8th Gr. 1995). Wen a prisoner fails to fairly present
aclaimin state court, thereby incurring a procedural bar as a natter of

state law, the prisoner "has defaulted the claimfor purposes of federa
habeas relief." 1d. Such issues nmay nonethel ess be reviewed in a federal
habeas proceeding if the prisoner can "show cause for his default and
actual prejudice fromthe alleged constitutional violations or if he could
denonstrate that failure to reviewthe claimwould result in a niscarriage
of justice." 1d.

The M ssouri Court of Appeals held that Cooksey's grand-jury-
denogr aphi cs cl ai mwas wai ved because he failed to | odge a proper objection
agai nst the substitute information. Under M ssouri |aw, a defective
indictnment does not contaninate a subsequent information that s
substituted for the indictnment w thout objection from the defendant.
M ssouri v. Johnson, 504 S.W2d 23, 26 (M. 1973). The court in Johnson
reasoned that the defendant




had not been prejudiced because (1) the substitute "information did not
charge any additional or different offense" and (2) the defendant did not
make any attack on the substitute information itself. |d. at 26-27. 1In
this case the Mssouri Court of Appeals relied upon Johnson when it held
that the alleged defects in the conposition of the grand jury selection
process did not affect the validity of the information on which he was
tried. Mssouri v. Cooksey, 787 S.W2d at 326.

We agree with the conclusion reached by the Mssouri Court of
Appeal s. Cooksey's objection to the tineliness of the information is not
legally significant to this case; in order to fairly present his claimto
the state courts he should have objected to the filing of the information
on the ground that he was not being afforded the pretrial screening
required by the Due Process cl ause. In essence, Cooksey put the cart
before the horse. It would be inappropriate for any court to decide
whet her the state court shoul d have granted di scovery on the denographics
of the grand jury before that court decided the constitutionality of the
M ssouri statutes providing for informations to be substituted for
indictments, Mb. Rev. Stat. 8§ 545.300, and providing that, in such cases,
the accused is not afforded a prelimnary hearing, id. 8§ 544.250. Cooksey
can prevail on his grand-jury-denographics claimonly if the substitution
of an information in the circunstances of this case fails to satisfy the
requi renents of the Due Process O ause. Cooksey, however, never chall enged
the procedures provided by state law until he appeared in federal court.
The only objection he raised to the information was that it was untinely.
On appeal in the state courts, he argued only that the state trial court
deprived him of his due process rights when it denied his request for
di scovery on the denographics of the grand jury that indicted him Thus
the claimthat the state trial court denied Cooksey's due process rights
by refusing to allow discovery of grand jury denographic data is, as the
M ssouri Court of Appeals held, procedurally barred as a matter of state
| aw because Cooksey failed to | odge a proper objection to the



information that was substituted for the indictnment. He thus has defaul ted
the claimfor purposes of his federal habeas corpus petition

Despite the procedural bar and default, Cooksey could obtain federa
habeas review of his claimif he were able to show cause for his default
and actual prejudice as a result. Sinply put, there is no way that Cooksey
could show cause for his failure to raise this issue in state court. He
had the opportunity to oppose the state's npotion to substitute an
information for the indictnent. |In fact, Cooksey took advantage of the
opportunity but argued only that the information was untinely. Simlarly,
Cooksey cannot show prejudi ce because he has never argued that the evidence
was insufficient to support his convictions. Clearly the evidence is
sufficient to provide probable cause to believe that Cooksey conmitted the
crinmes charged, which is all that a grand jury indictnent or a prelimnary
hearing woul d have established in this case. Wile the District Court and
the Magi strate Judge did not consider whether Cooksey's claimwas barred,
this Court nmay affirma judgnent on any basis supported by the record. See
Phillips v. Marist Soc., 80 F.3d 274, 275 (8th Gr. 1996). W thus hold
that the District Court properly denied habeas relief on Cooksey's claim

regarding the state trial court's denial of his notion to disclose grand
jury denographi c data, though our reasons differ fromthose of the D strict
Court. W express no disapproval of those reasons; we sinply do not reach
t hem

We turn now to the other issues that Cooksey has raised in this
appeal: the local rule on probation recomendati ons, the use of a prior
conviction to enhance his sentence, and the prosecutor's alleged role in
preventi ng Cooksey from deposi ng the wonman he had raped. W have carefully
reviewed the Magi strate Judge's report and recommendation as well as the
argunents of the parties, and we conclude that the District Court correctly
rejected Cooksey's clains. Wth respect to these issues, we agree with the
reasoni ng



of District Court as set forth in the report and reconmendation that it
adopt ed.

For the foregoi ng reasons, the judgnment of the District Court denying

Cooksey's petition for a wit of habeas corpus is affirned.

A true copy.
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