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WOLLMAN, Circuit Judge.

Enerson El ectric Conpany (Enerson) appeals the jury verdict in favor
of Karen Karcher on her sex and handi cap discrimnation clainms. On appeal,
Enerson rai ses nunerous issues relating to the trial, including: 1) that
it was entitled to judgnent as a matter of |law (JAM.) on Karcher's failure-
to-pronote and retaliation clains; 2) that the district court erred in
failing to alter or anend the judgnent with respect to enotional distress
damages and punitive damages; and 3) that it is entitled to a new trial
because of erroneous evidentiary rulings and erroneous jury instructions.
W affirmin part and reverse in part.

At the time of trial, Karcher was an enployee of Alco Controls
(Alco), a division of Enerson. Karcher worked at Alco's St. Louis
facility, which manufactures refrigerator parts. The St. Louis plant
enpl oys nore than three hundred hourly workers, who are



represented by District No. 9, International Association of Machinists,
AFL-C O (the union). At least one-third of the union enpl oyees are fenal e.

Until 1988, there were only three basic types of equipnent in the
nmachi ne shop, the area of the plant where Karcher worked: nanual bar feed
machi nes, manual automatic chucker machines, and nunerically-controlled
nmachi nes. The machi ne shop used two types of enpl oyees, set-up workers and
operators. The set-up workers nmanually calibrated the nmachines to
manuf acture a particular refrigerator part and were then responsible for
mai ntai ning the machine so that it would produce consistently accurate
parts. After the nmachine was set up, the operators ran the nmachi nes by
feeding the raw materials into the nachine, inspecting the conpleted parts
to determine if they nmet specifications, and making ninor adjustnents to
the machine, if necessary.

In 1988, Enerson purchased two new conputerized bar feed nachines
call ed Myanos and two new conputerized automati c chucker machi nes call ed
Punmas. Rather than requiring manual setup as the old machines did, these
machi nes were set up by conputer. Thus, where the adjustnents in the
tooling had previously been nade by hand, the set-up person coul d now make
t hese adjustnents by sinply pushing buttons on a conputer

Because no plant enployee knew how to program or set up the new
machi nes, Enmerson initially hired soneone outside the conpany to perform
these tasks and to teach these skills to selected nmal e Enerson enpl oyees.
After Enmerson installed the new nmachi nes, union and conpany officials net
to negotiate a job classification, wage rate, and sel ection process for the
new set-up jobs. Although the parties dispute the results of this neeting,
they agree that the new jobs were classified as "Group 6 general nachine
shop set-up" (Goup 6 set-up positions).



This classification required the enpl oyee holding the position to be
able to set up any machine in the plant. No Enerson enpl oyee was capabl e
of doing this, however, so the parties were required to further negotiate
the qualifications for the job. The collective bargaining agreenent in
place at the tine provided that new jobs should be filled "with seniority
being the deciding factor, where skill, ability, and physical fitness of
t he enpl oyees' [sic] being considered are relatively equal." This rule
could not be applied in a straightforward manner to the Goup 6 set-up
positions, however, because no enpl oyee had direct experience setting up
the machines, and the parties disputed what indirect experience would be
hel pful in undertaking these new jobs.

Bot h Karcher and Emerson offered the testinony of w tnesses who were
present at this initial union-enployer neeting. One of Karcher's
Wi tnesses, Grady Scott (Karcher's step-father), testified that it was his
understanding that the new positions would be awarded based solely on
seniority. Another of Karcher's w tnesses, Tom Bonzo, testified that the
positions were to be awarded to the senior bidder with at |east six nonths
experience in a machine shop. On the other hand, two of Enmerson's
witnesses testified that Myano setup would require prior set-up experience
on bar feed equipnent and that Puma setup would require prior set-up
experience on autonmatic chuckers. Enerson's wi tnesses al so agreed that
workers with prior set-up experience on the old nunerically-controlled
machi nes would be qualified to set up both Pumas and M yanos. According
to these wtnesses, the senior bidder with the appropriate set-up
experience woul d be awarded the job.

Karcher was hired by Emerson on March 19, 1976. Fromthe tinme she
was hired until the tinme of trial, she held a variety of jobs at Emerson
i ncl udi ng assenbl er, nmanual automatic chucker nmachi ne operator, drill press
operator, bench l|athe operator, welder, and tester. Her experience
i ncluded operating nunerically controlled machines and inspecting and
finishing parts that had been nmachi ned.



None of these jobs, however, involved set-up work.

On Septenber 11, 1978, Karcher becane the only woman to work in the
automatic screw nmachi ne departnent. Al though this position was not
primarily a set-up position, she began | earning sonme set-up skills on an
automatic screw nmachine while she held this job. On October 23, 1978, she
was renoved fromthis job even though she was having no difficulty |earning
setup on the screw machi ne.

Karcher applied for two Goup 6 set-up positions, one that was posted
on Cctober 18, 1990, and another that was posted on February 4, 1992
Karcher was near the top of seniority on the list of applicants for both
of these positions. Ten Enerson enpl oyees, including Karcher, bid on the
first position, with Karcher being the second nost senior bidder. Both the
nost seni or bidder and Karcher, as well as the next two seni or bidders,
were determined to be "not qualified" for the position. Bill Pearson, the
fifth senior bidder got the job. Pearson had bar feed set-up experience
on the turret lathe as well as trade schooling. The fourth senior bidder,
Anna Ryan, was determned to be not qualified despite her set-up experience
with another conpany. Karcher filed charges with the EEOC and the M ssour
Conmi ssion on Humman Rights with respect to the denial of this pronotion.
Ni ne enpl oyees, including Karcher, bid on the second job. The senior
bi dder, after being determined to be not qualified, withdrew his bid.
Karcher, the next senior, was again determned to be not qualified. A nale
enpl oyee was given the job.

Bet ween 1988 and 1994, Enerson awarded twenty-six Myano and Punma
set-up positions. Al of these positions were awarded to nen. Twenty-five
of the successful bidders had either set-up experience or experience on the
nurerically-controll ed machines. Gady Scott, however, was awarded a G oup
6 set-up position wthout having



either type of experience.! Scott testified that Karcher was nore
qualified than he was because she had operated nunerous nachines and
equi pnent.

Karcher's husband, Jerry Karcher (Jerry) was also an Enerson
enpl oyee, working as a quality assurance supervisor. As part of his job,
Jerry was required to attend nonthly supervisor's neetings. At these
neetings, status reports were presented regarding pending workers
conpensation clains and grievances. During the tine he held this job, his
wife filed at | east six workers' conpensation clains after being injured
on the job in March of 1983. Thus, as part of his job, Jerry attended
neetings where his wife's clainms were di scussed.

In early 1990, Karcher applied for a position in the quality
assurance departnent. Had she been awarded the job, her husband woul d have
been her direct supervisor. At that tinme, Jerry told his supervisors that
were his wife to be awarded the job, he would | eave the conpany to avoid
any conflict of interest. Wen Karcher was inforned that her husband woul d
be required to | eave the conpany if she were awarded the job, she wi thdrew
her bi d.

In early Decenber of 1991, Karcher |earned that another G oup 6 set-
up position would becone avail abl e because Scott would be retiring because
of ill health. Karcher then attenpted to contact Richard Schul, Al co's
president, about the potential job opening. Schul refused to see Karcher,
inform ng her that she needed to discuss the matter through the conpany's
chain of command. In response to Karcher's attenpt to contact Schul
Jerry's supervisors, Vicki Taylor and JimWrs, net with himon Decenber
9, 1991, and inforned himthat they believed that a serious conflict

!Emerson asserted that Scott had set-up experience acquired in
the repair shop that he owned. Scott, hinself, testified that he
had no such experi ence.
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of interest had devel oped and that he shoul d begin | ooking for another job.
According to Jerry, Wrs stated at this tine that "since your wife has
these | awsuits and cases pendi ng against us, we feel that we are going to
gi ve you sixty days to find another job."

Al though Jerry did not find another job within sixty days, he was not
termnated. He continued to work for Enerson until July 1992, when he was
offered a job at Cerro Copper Product Conpany. He accepted this position,
which offered a higher salary but fewer benefits.

In January 1994, Enmerson instituted a "safety pays" bingo gane. The
bi ngo jackpot started at twenty-five dollars and increased one dollar for
every day in which there was not a lost-tinme accident in the plant. Each
enpl oyee who signed up for the gane received a bingo sheet, and each day
without a lost-tine accident a nunber and letter were drawn in the typical
bi ngo manner. Any enpl oyee who had a lost-tine accident on the job was
disqualified from playing the remminder of the ganme and the follow ng
round. The bingo sign-in sheet stated, "By signing ny nanme below I
certify I have not had any work-related injuries during the previous gane
round." In a nmeeting which Karcher did not attend, Taylor and Wrs
expl ai ned that an enpl oyee who suffered an on-the-job injury but did not
lose work tine as a result thereof would be permitted to play the gane if
the enpl oyee reported the injury to his supervisor

In January 1994, Karcher visited a doctor for treatnent of the
recurrence of a work injury that she had suffered on July 14, 1993, and
whi ch she had reported to her supervisor at the time. On January 10, 1994,
Karcher filed a workers' conpensation claimfor this doctor visit. Karcher
lost no work tine in relation to this visit, and she did not report the
claimto her supervisor. On January 20, Karcher's supervisor presented the
bi ngo sign-in sheet



for Karcher to sign. Wen Karcher declined to sign it, she was inforned
that participation in the gane was nandatory. Karcher therefore signed the
form The | anguage explaining that an enpl oyee who suffered any work-
related injury was not permtted to sign the formwas obscured by the top
of the clipboard. Karcher was subsequently issued a disciplinary warning
for falsification of conpany records for signing of the bingo form w thout
reporting an injury to her supervisor. The notice warned that any further
infractions could result in discharge. Karcher filed a grievance over this
report, and it was eventually renoved fromher file, although the warning
remai ned in effect for nost of the remainder of 1994.

On Cctober 24, 1994, Karcher filed this conplaint against Enerson
all eging discrimnation on the basis of her sex and handicap, in violation
of Title VIl of the Cvil R ghts Act of 1964 (Title VIl), 42 U S C §
2000e et seq. and the Mssouri Human Rights Act (MHRA), M. Rev. Stat §
213.111. She alleged four incidents of discrinmnation: a) two incidents
of failure to pronote to Group 6 set-up positions based on her sex and b)
two incidents of retaliation for her filing charges with the EEOCC and the
M ssouri Commi ssion on Human Rights: threatening to fire her husband and
forcing him to leave the conpany and disciplining and threatening to
di scharge her with respect to the bingo gane.

The jury returned a verdict for Karcher, awardi ng her $25,000 for
| ost wages and benefits, $150,000 for enotional pain and suffering, and
$350,000 in punitive danages. Enerson filed a nmotion for judgnent
notwi t hstandi ng the verdict, for a newtrial, and to anmend the judgnent,
which the district court deni ed.

Enerson first clains that it was entitled to JAML on Karcher's clai ns
of failure to pronote. W review de novo a district court's



denial of a notion for JAM., applying the same standard as the district
court and overturning the verdict only if the evidence, viewed in the |ight
nost favorable to the nonnoving party, is insufficient to support the
verdict. N cks v. State, 67 F.3d 699, 704 (8th Cir. 1995).

Enerson attacks the verdict regarding Karcher's failure-to-pronote
clainms on two fronts, first arguing that Karcher failed to establish a
prima facie case of sex discrimnation, and then arguing that Karcher
failed to prove that Enerson's proffered legitimate rationale for its
actions was pretextual.? W decline to re-engage in the three-step
anal ysis perforned by the district court, but instead linmt our reviewto
the ultimate factual issue of whether Enmerson intentionally discrimnated
on the basis of the Karcher's sex. See Parrish v. |mmnuel Medical Cr.
No. 95-3514, slip op. at 8 n.2 (8th Cr. Aug. 14, 1996); Wnbush v. State
of lowa by denwod State Hosp., 66 F.3d 1471, 1479-80 (8th G r. 1995);
Pol acco v. Curators of the Univ. of M., 37 F.3d 366, 369-70 (8th Cir.
1994); Nelson v. Boatnen's Bancshares., Inc., 26 F.3d 796, 800-01 (8th Cr.
1994) .

To determine the nerit of Karcher's discrimnatory failure-to-pronote
clains, the jury was required to accept either Enerson's explanation that
it failed to pronote Karcher because she was not qualified or Karcher's
claimthat Enerson failed to pronote her because she was a woman. This
determ nation involved an eval uation of |engthy testinony concerning the
conpany's pronotion policies

’In a disparate treatnent enploynment discrimnation case, the
plaintiff nmust first establish, by a preponderance of the evidence,
a prima facie case of discrimnation. The burden of production
then shifts to the defendant to set forth legitinmate reasons for
his actions. Finally, if the defendant carries this burden, the
plaintiff assunes the ultimte burden of persuading the trier of
fact that the defendant intentionally discrimnated against the
plaintiff. Hcks v. St. Mary's Honor Cir., 509 U S 502 (1993);
Nel son v. Boatman's Bancshares, Inc., 26 F.3d 796, 801 (8th Cr.
1994) .
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and the qualifications necessary to operate the new conputerized equi pnent.

Emerson attenpts to portray the selection process for the Goup 6
set-up positions as thoroughly consistent, pointing to Grady Scott as the
si ngl e exanpl e of an enpl oyee who was hired w t hout experience either on
nmachi ne setup or on the nunerically-controlled machines. The testinony at
trial, however, paints a nore anbi guous picture of the selection process.
For exanple, Frank Carter was initially found not qualified for a Myano
job. Wien he conplained to his brother, John Carter, who was the genera
foreman in the machi ne shop, he was given the job. 1In addition, two other
mal e enpl oyees were first told that they were not qualified, and then
shortly thereafter were deened to be qualified and given the job.

Moreover, the jury heard evidence fromwhich it could have inferred
discrimnatory intent on Enmerson's part. For exanple, nore than six years
after Enerson adopted procedures to choose people for this job, it stil
had not given any wonen the experience allegedly necessary to qualify for
the job. In addition, fromthe tine Richard Blair, the foreman responsible
for choosing several of the disputed positions, was hired in 1986, unti
the tinme of trial, no wonen worked in his departnent.

We find that the jury reasonably could have inferred from the
i nconsi stent nature of Enerson's selection process and Enerson's failure
to select any wonen or to train wonen to neet the alleged qualifications
of the job that Enerson intentionally discrinmnated by failing to pronote
Karcher to a Goup 6 set-up position because of her sex. Thus, the
evi dence supporting a finding of intentional discrimnation was sufficient
to support the verdict on the failure-to-pronote clains.



Enerson claims that it was entitled to JAML on Karcher's retaliation
clains. Enerson argues that Karcher |acked standing to assert the rights
of her husband and that she failed to state a clai mupon which relief could
be granted.

To neet the constitutional requirements of standing, a plaintiff
"must allege personal injury fairly traceable to the defendant's all egedly
unl awf ul conduct and likely to be redressed by the requested relief."
Allen v. Wight, 468 U S 737, 751 (1984). The evidence, viewed in
Karcher's favor, supports a finding that Enerson's dism ssal of her husband

caused Karcher to suffer both econonmic and enotional damage. Although her
husband recei ved a higher paying job, the job offered him (and thus her)
fewer benefits. Mreover, Karcher testified that she felt responsible for
causi ng her husband to leave a job that he |iked and that this caused her
enptional stress and placed an additional strain on her marriage. The
testinony of her psychiatrist and psychol ogist corroborated Karcher's
clainms of enpotional distress.

Enerson relies on MCabe v. Sharrett, 12 F.3d 1558 (11th G r. 1994),
and Parsons v. County of Del Norte, 728 F.2d 1234 (9th Cir.) (per curian),
cert. denied, 469 U S. 846 (1984), for the proposition that it had an
unequi vocal right to dismss Karcher's husband when a conflict of interest

arose inrelation to Karcher's grievances and workers' conpensation cl ai is.
W find these cited cases to be inapposite, for they involved the question
whet her a governnental interest in avoiding conflicts of interest outweighs
an enpl oyee's constitutional right to intimate association. The enpl oyees
who suffered adverse enpl oynent action in those cases did not attribute
that action to an inpermssible retaliatory notive. Rather, the enpl oyees
argued that the enployers' articulated notive of avoiding a conflict of
interest was outweighed by the enployees' constitutional right to be
married. Thus, the credibility of the
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enpl oyers' explanation was not at issue.

In contrast, Enerson's true notivation was the prinmary issue to be
resolved at trial. Karcher clained that Enmerson's notivation was
retaliatory; Enmerson clained that it was notivated purely by the desire to
avoid an energing conflict of interest. The jury heard sufficient evidence
fromwhich it could have believed Karcher and disbelieved Enmerson

Enerson al so argues that it was entitled to JAM. on Karcher's claim
that the conpany retaliated against her by issuing a witten warning with
respect to the bingo gane. The jury heard evidence that Karcher was forced
to sign the form that the warning instructing enpl oyees with work-rel ated
injuries not to sign the formwas concealed at the tine Karcher signed it,
and that Karcher's injury had not occurred within the relevant six-nonth
period. In light of this evidence, the jury could have inferred that the
disciplinary action taken by the conpany was taken in retaliation for
Karcher's grievances and clai ns agai nst the conpany.

V.

Enerson argues that the trial court erred in instructing the jury on
Karcher's claim for danages for enotional distress, contending that the
instruction was not supported by the evidence, was not limted to the
enpl oynent practices conpl ai ned of, and did not require adequate proof of
causation. W reject these argunents. In particular, we note that in
addition to Karcher's testinobny, the testinony of Dr. John Canale,
Karcher's treating psychiatrist, and that of Dr. Shirley Salnon, her
treating psychologist, tied Karcher's depression and enotional stress to
her job-rel ated probl ens.
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W also reject Enerson's claimthat Karcher's recovery of enotiona
di stress danages is barred by the Mssouri workers' conpensation statute.
The exclusivity provision of the Mssouri workers' conpensation statute
provi des that:

The rights and renedies herein granted to an enployee shall
exclude all other rights and renedies of the enployee . . . at
common | aw or otherw se, on account of such accidental injury
as death, except such rights and renedies as are not provided
for by this chapter. M. Rev. Stat. § 287.120. 2.

Clearly, this exclusivity provision can not preenpt Karcher's federally
created right to recover danmages for enptional distress under Title VII.
Moreover, we decline to read the provision to bar the recovery of such
damages under the MHRA absent clear direction fromthe Mssouri courts, and
we have found no such direction

Al t hough M ssouri courts have held that the exclusivity provision
bars comon law tort actions that arise out of incidents covered by the
wor kers' conpensation statute, see, e.qd., HIl v. John Chezik Inports, 797
S.W2d 528, 531 (Mb. C. App. 1990), they have not extended the exclusivity
provision to bar suits under the MHRA. Indeed, the | anguage of the MHRA
appears to preclude any such finding. The statute states, in relevant
part, that:

The provisions of this chapter shall be construed to acconplish
the purposes thereof and any |law inconsistent wth any
provision of this chapter shall not apply.

W interpret broadly the renedial purpose of the MHRA, and we concl ude t hat
an award of enotional damages under the statute is not foreclosed by the
possibility that such danages would have been recoverable under the
wor kers' conpensation statute.
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W agree with Enerson that the punitive danages cl ai mshould not have
been submitted to the jury, for there was sinply insufficient evidence that
Enerson acted "with malice or reckless indifference to [Karcher's]
federally protected rights," as required under Title VII, or that Emerson's
conduct was outrageous as required under the MHRA See Kientzy v.
McDonnel | Douglas Corp., 990 F.2d 1051, 1062 (8th G r. 1993) (standard
under Mssouri law); 42 U S. C 8§ 198la(b)(1l) (standard under federal |aw).
To support her punitive damages claim with respect to the failure-to-

promote clains, Karcher relies on Enerson's alleged deliberate choice to
set qualifications that would effectively elinmnate all wonen from
obtaining Goup 6 set-up positions. Mor eover, Karcher argues that the
retaliatory actions taken by Emerson justify a punitive danages award.

Thi s evi dence does not support a finding either that Enerson acted
with malice or deliberate indifference or that its conduct was outrageous.
See Nelson, 26 F.3d at 804 (To recover punitive danmages, M ssouri |aw
requires a showi ng of conduct that would "shock the conscience and cause
outrage"); Turic v. Holland Hospitality, Inc., 85 F.3d 1211, 1216 (6th Cr.
1996) (duplicitous actions of enployees were insufficient to support

punitive danages award under Civil Rights Act of 1991); Pandazides V.
Virginia Bd. of Educ., 13 F.3d 823, 830 n.9 (4th Cr. 1994) (a show ng of
nmore than intentional discrimnation is required to recover punitive

damages under G vil Rights Act of 1991). Accordingly, the punitive danages
award nust be set aside.

V.

W address the renmai nder of Enerson's clains only briefly. Enerson's
contention that Karcher was not entitled to a jury trial on her MHRA clains
is foreclosed by our recent decision in G pson v. KAS Snacktime Co., 83
F.3d 225, 231 (8th Gr. 1996). W have exam ned each of Enerson's clains
of evidentiary error, and find
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themto be without merit. See Snmith v. Firestone Tire & Rubber Co., 755
F.2d 129, 134 (8th CGr. 1985) (trial judge has broad discretion regarding
the admissibility of evidence).

Wth respect to Enerson's clains of error relating to the jury
instructions, we review the district court's jury instructions for abuse
of discretion and on review nust deternmne sinply "whether the
instructions, taken as a whole and viewed in light of the evidence and
applicable law, fairly and adequately subnitted the issues in the case to
the jury." Sherbert v. Al can A uminum Corp., 66 F.3d 965, 968 (8th Cir.
1995). We find sone nerit in two of Enerson's jury instruction clains.

First, we agree that the instructions should have included a specific
provision on intent. Second, the instructions should have included a
specific instruction on the requirenent that plaintiff be qualified for the
applied-for positions. Proof of both intent to discrimnate and
qualification for the applied-for positions is necessary under a disparate
treatnent theory of sex discrimnation. See Marzec v. Marsh, 990 F. 2d 393,
395 (8th Cir. 1993).

In this case, however, we do not believe that Enerson was prejudiced
by the district court's failure to instruct specifically on intent or
qualifications. See Stemmpns v. Mssouri Dep't of Corrections, 82 F.3d
817, 820 (8th Gr. 1996). The jury was instructed that to return a verdict
for Karcher, it nust find that "plaintiff's sex was a notivating factor in

defendant's decision.”" This instruction was sufficient to convey to the
jury that unless Enerson's actions were intentional, Karcher could not
recover. As to the qualifications issue, Enmerson argued in closing that
it failed to pronote Karcher because she was not qualifi ed. From t he
instructions given, if the jury believed Enerson that its true reason for
failing to pronote Karcher was her |ack of qualifications for the job, then
the jury could not find for Karcher. Thus, Enerson suffered no prejudice
fromthe absence of nore detailed instructions, and we find no reversible
error.
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Enerson's challenge to the instruction on Karcher's retaliation claimnust
i kewi se be rejected.

That portion of the judgnent awarding conpensatory danmages is
af firnmed. That portion of the judgnent awarding punitive damages is
reversed, and the case is remanded to the district court for entry of
judgnent dism ssing that portion of Karcher's conplaint.

A true copy.
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CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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