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HANSEN, Circuit Judge.

Martin Perkins was charged by grand jury indictnent with one count
of possession of cocaine base with intent to distribute in violation of 21
US C 8§ 841(a)(1), and using and carrying a firearmduring and in relation
to a drug trafficking offense in violation of 18 U S.C. 8§ 924(c). H s
first trial ended in a hung jury. At his second trial, the jury found him
guilty of the possession with intent to distribute charge but could not
reach a verdict on the firearnms charge. The district court! sentenced
Perkins to 135 nonths' confinement on the drug conviction, and the
governnent elected to dismss the firearns charge with prejudice. Perkins
appeal s both his conviction and sentence. W affirm

The Honorable Charles R Wl le, Chief Judge, United States
District Court for the Southern District of |owa.



When viewed in the light nost favorable to the verdict, the evidence
at trial established that on the evening of Decenber 4, 1994, a wonan who
identified herself as Keisha Bateman tel ephoned the Burlington, |owa,
police departnent to report that she was involved in a donestic dispute
with the defendant at his apartnent and that he had pointed a gun at her
and assaulted her. She also told the police that the defendant was cutting
up a quantity of crack cocaine and that he had a | arge stack of cash beside
himas he did so.

Later that evening, police officers obtained and executed a state
court search warrant for Perkins' apartnment. Oficers observed Perkins
entering the living roomfromthe bedroom There were no other persons in
the apartnent, Perkins told the officers he was the only person living
there, and there was but a single bed. Perkins was arrested on an
outstanding Illinois warrant. A pager device, which Perkins said he wore
because his sick grandnother often paged him was taken from his person
when it beeped. Stored in its nenory and displayed on its readout were
several tel ephone nunbers, one of which was foll owed by the nunbers 911
Testinony indicated those three nunbers were a code used by crack addicts
toindicate to a supplier that the addi ct needed drugs as soon as possible.

In the bedroom officers seized $5,723 in cash found in two socks in a
footl ocker; several pieces of crack individually wapped in torn off
corners of plastic sandwi ch bags, which were found in two sandw ch bags
within a plastic shopping bag | ocated between the footl ocker and the wall;
and two razor blades in the pocket of a pair of pants. Oficers found
several plastic bags with the corners cut out in the kitchen and a razor
bl ade with crack residue in the kitchen garbage. Al so seized were various
bills and letters addressed to the residence in the nanmes of Martin
Perkins, dint Coleman, and Edward Perkins. A leather wallet with



two photo identification cards of the defendant (one of them a M chigan
driver's license) was found in the sane footlocker in the bedroom which
held the cash, and a fully | oaded Colt Delta Elite 10 nm pistol was found
in a shoe in the closet of the bedroom A quantity of anmmunition for the
weapon was al so | ocated and seized. Wile the search was bei ng conduct ed,
two nen, one who identified hinself as Edward Perkins and who said he |ived
there, and the other who would not identify hinmself, cane to the door and
wanted to enter. Entry was deni ed.

Kei sha Bat eman turned out to be Kela Cooper who had used a fal se nane
when nmaking the call to the police departnent. She testified about the
events which preceded her telephone call to the police including her
observations of the defendant cutting up crack cocaine in his living room
with a substantial anpbunt of cash at hand.

Per ki ns appeal s his conviction, contending that there is insufficient
evidence to support the jury's verdict, that the government know ngly
presented perjured testinony, that the district court erred in admtting
evi dence of his prior conviction for possession of crack cocai ne, and that
he received ineffective assistance of counsel at trial in violation of his
Si xth Anrendnent right. He appeals his sentence, chall enging the enhanced
statutory penalties for crack cocaine and the district court's
determination of the quantity of drugs for which he should be held
account abl e.

A

The defendant's claimthat the governnent knowi ngly presented fal se
testinony at the defendant's second trial, if true, would violate the Due
Process Clause. United States v. Baagley, 473 U. S




667, 678 (1985); MNapue v. Illinois, 360 U S. 264, 269 (1959); United States
v. Martin, 59 F.3d 767, 770-71 (8th G r. 1995).

The allegedly false testinony in this case involves the location
where the defendant's Mchigan driver's |icense was found during the
sear ch. At the defendant's first trial, Deputy Sheriff Salsberry
identified a photograph as being taken during the search and as depicting
a pair of white jeans with two razor blades and a photo ID laying on top
of them He testified that the razor blades and the I D had been found in
the pockets of the jeans and placed on top of the jeans for photographing,
that the ID was not the Mchigan driver's license found in the wallet in
the footl ocker, and that neither the jeans nor the ID depicted in the photo
had been sei zed. From his testinony, a fact finder could have concl uded
that three IDs of the defendant were found during the search, two
(including the Mchigan driver's license) in the wallet in the footl ocker
and one in the pocket of the jeans, but only the two in the wallet were
sei zed. Def ense counsel, working from an enlargenent of the sane
phot ograph, clearly denpbnstrated in the cross-exam nation of the deputy
that the photo ID depicted in the photograph on top of the jeans was in
fact the sanme Mchigan driver's license that the deputy's testinony
i ndi cated had been found in the defendant's wallet in the footlocker. The
prosecutor so stipulated. The jury was unable to reach a verdict on the
drug count.

At the second trial, Deputy Salsberry testified that from his
recoll ection alone, he was unable to recall what type of ID he had found
in the jeans but he was sure that it was not seized. He further testified
that he "now knows" that the IDin the photograph is in fact the M chigan
driver's license he found in the defendant's wallet and that he does not
know how it cane to be photographed with the jeans. The photograph was
admitted with a stipulation by the parties that "[t]he governnent agrees
t hat the



pants were not in the position originally |located. The governnent further
agrees that the Mchigan driver's license photographed with the pants was
not found in those pants. It was originally found in the wallet." (Tr.
of second trial at 72.)

Al of this conflicting evidence and the inferences to be drawn from
it, was put before the second jury, and nothing was withheld from it
concerning the Mchigan driver's |icense. The sane conflicting and
i mpeachi ng evidence was before the jury as it deternined the credibility
of Deputy Sal sberry and the weight to give to his other testinony. The
second jury convicted the defendant on the drug charge.

To prove prosecutorial use of false testinobny that violates due
process, Perkins nmust show. (1) use of perjured testinmony (2) that the
prosecution knew or should have known was perjured, and (3) "a "reasonabl e
i kelihood" that the perjured testinony could have affected the jury's
judgnent." Martin, 59 F.3d at 770 (quoting United States v. Nelson, 970
F.2d 439, 443 (8th Cr.), cert. denied, 506 U S. 903 (1992)). Qur review
of the facts convinces us that there was no attenpt by the governnent to

m sl ead the second jury through the use of false or perjured testinony.
The governnent held nothing back and laid all of the evidence about the
M chigan driver's license before the second jury, including Deputy
Sal sherry's prior conflicting testinony. The officer's testinobny at both
trials was that the Mchigan driver's license was found in the wallet in
the footlocker and that a third ID was found in the pants but not seized.
It is his testinobny at the first trial that the IDin the photograph was
the one taken from the pants and that it was not the Mchigan driver's
license found in the footlocker which was directly inpeached and di sproved
by the enl arged photograph. The governnent candidly inforned the second
jury that the Mchigan |icense shown in the photograph was not found in the
pants. The governnent did not advance at the second



trial the inpeached testinmony given by the officer at the first trial that
the ID card in the photograph was not the Mchigan ID. Mor eover, the
officer's testinony at the second trial about the Mchigan driver's |icense
was consistent with the officer's contenporaneous witten report and the
search warrant inventory. While the officer's inpeached first tria
testinony would also tend to i npeach his other testinony that the M chigan
driver's license was initially found in the footlocker, we are unable to
say on this record that his testinony at both trials about finding the
Mchigan IDin the wallet in the footl ocker was in fact perjured, and that

t he governnent knew or should have known it. |Indeed, at the second trial
the stipulation between the parties included the sentence: "I't was
originally found in the wallet." No objection was nade to that part of the

stipulation by the defendant, and the stipulation was specifically agreed
toin front of the jury.

The jury was fully infornmed about the di screpancies, contradictions,
and inconsistencies in the officer's testinony and was free to deternine
whet her the officer's testinony about where he found the Mchigan I D was
in fact true. While the inconsistency in the officer's testinbny was
serious and constituted excellent inpeachnent nmaterial for the defense, we
are not convinced that the government was precluded from presenting his
testinony as it did during the second trial. W agree with the district
court's conclusion that no due process violation occurred. Wile no party
is permtted to put on testinmony that it knows or should know to be untrue,
it is not inproper to put on a witness whose testinmony nay be inpeached.
Truth determination is still the traditional jury function. As the
experienced district court judge said, "what we have is a classic case of
gquestions for the jury concerning credibility of wtnesses." (Tr. of
second trial at 12.)



In a ruling on a nmotion in limne before the first trial, the
district court granted the governnent's request pursuant to Federal Rule
of Evidence 404(b) to introduce evidence that the defendant had possessed
crack cocai ne on June 2, 1994, about six nonths before his arrest on the
charges in the indictnent. The district court indicated that because of
the way defense counsel had conducted voir dire, the evidence of the
defendant's prior possession of crack cocaine would be adnissible "to show
know edge of what crack cocaine is and knowl edge that it is unlawful to
have crack cocaine in one's possession." The district court further stated
that the governnent had the burden of proving that the defendant knew he
was i n possession of a controlled substance and that the defendant knew it
was unlawful to have crack cocaine. (Tr. of first trial at 11-13.) The
district court further indicated that before the testinobny about the prior
possessi on woul d be received, the government would be required to state the
purpose for which it was offered to the jury, and "the court will instruct
the jury that it is received only for a limted purpose." (ld. at 12.)
When the evidence about the prior possession was offered at the first
trial, the defendant's Rule 404(b) objection was overrul ed, and the court
specifically instructed the jury concerning the |inmited purposes for which
they could use the evidence. (ILd. at 120.) The instruction was not
reiterated in the court's final instructions to the first jury because the
defense specifically agreed that it not be given. (lLd. at 211-12.) The
first trial ended in a hung jury.

Before the start of the second trial, the court indicated that the
limne ruling was the sane. At the second trial, and over a specific Rule
404(b) objection, the governnent presented testinony froma police officer
that on June 2, 1994, the defendant had been found in possession of eleven
rocks of crack cocai ne and that he



had been charged with possession of cocaine with intent to deliver as a
result of that incident. (Tr. of second trial at 203.) The parties
stipulated that the defendant pled guilty to sinple possession as a result
of the June 2, 1994, incident. (Ld. at 299-300.) The second jury
convicted the defendant of the possession of cocaine with intent to
di stri bute charge. Perkins contends that the district court erred by
admtting the evidence of his other crine and by failing to give the jury
an instruction limting the purposes for which the evidence could properly
be consi dered.

In this circuit, "the trial court has broad discretion under [Rule
404(b)], and will be reversed only when the evidence “clearly has no
bearing upon any of the issues involved.'" United States v. Deluna, 763
F.2d 897, 913 (8th Cr.) (quoting United States v. Wagoner, 713 F.2d 1371,
1375 (8th Cir. 1983); internal citation onmitted), cert. denied, 474 U.S.
980 (1985). Rul e 404(b) clearly states that evidence of other acts or
wrongs "is not admi ssible to prove the character of a person in order to

show action in conformty therewith." Fed. R Evid. 404(b). Such evidence
is adnmissible for the limted and specific purposes listed in the Rule.
In order to be adnissible for any one of the specific purposes set forth
in Rule 404(b) (i.e., notive, opportunity, intent, preparation, plan,
know edge, identity, or absence of nistake), the evidence of the prior
wrong nust be "(1) relevant to a material issue raised at trial, (2)
simlar in kind and close in tine to the crine charged, (3) supported by
sufficient evidence to support a finding by a jury that the defendant
committed the other act, and (4) not the cause of prejudice that
substantially outweighs its probative value." United States v. Rogers, No.
95- 3660, 1996 W. 416721, at *2 (8th Gr. July 26, 1996). In this circuit,
"Rul e 404(b) is a rule of inclusion, prohibiting only that evidence that

tends solely to prove the defendant's crimnal disposition." United States
v. Shoffner, 71 F.3d 1429, 1432 (8th Cr. 1995).




Qur cases hold that generally the court should give the jury a
limting instruction informng themof the narrow purpose(s) for which the
evidence was adnitted. United States v. Wllians, 994 F.2d 1287, 1290 (8th
CGr. 1993); United States v. Marion, 977 F.2d 1284, 1288 (8th Cr. 1992);
Llach v. United States, 739 F.2d 1322, 1327 (8th Cir. 1984); United States
v. Mller, 725 F.2d 462, 466 (8th Cir. 1984). "Such an instruction
di mi ni shes the danger of any unfair prejudice arising fromthe adm ssion
of other acts." United States v. Mays, 822 F.2d 793, 797 (8th Cir. 1987).

As indicated above, when the district court decided the notion in
limne before the first trial, it said the prior act was adnissible "to
show know edge of what crack cocaine is and knowl edge that it is unlawf ul
to have crack cocaine in one's possession." Defendant nmakes nmuch of the
fact that the governnent has no burden of proving that the defendant knew
that it is unlawmful to possess crack cocaine, and argues that the court
erred in admtting the prior act for that purpose. Wile the defendant is
correct in asserting that the governnent had no burden to prove that he
actually knew it was unlawful to possess crack cocaine, the court admtted
the prior act for other reasons as well. The court correctly admtted the
prior act as tending to show t he def endant knew he was in possession of a
control | ed substance. The court's marshaling instruction required the jury
to find "[t]hat defendant Martin Perkins knew he was in possession of a
controll ed substance." (Instr. No. 12.) Know edge acquired by the
defendant as a result of the previous offense (i.e., what the controlled
substance crack cocaine is) was probative of his knowi ng possession of
crack cocaine at the tinme charged in the Indictment. Additionally, the
prior offense was adnissible to show intent. The defendant was charged
Wi th possession of cocaine with the intent to distribute. Consequently,
t he governnent had to prove that he had the intent to distribute.



Bot h knowl edge and intent are specific purposes for which prior acts
can be admitted under Rule 404(b). Hence, evidence concerning the June 2,
1994, possession conviction was relevant to issues raised at trial (i.e.
t he defendant's knowi ng possession of a controlled substance and his intent
at the tinme of the present offense). It was simlar in kind and within six
nonths' time of the charged conduct. See United States v. Wley, 29 F.3d
345, 351 (8th Gr.) (evidence of prior possession of cocaine base | ess than

20 nonths earlier admssible in prosecution for possession of cocai ne base
with intent to distribute), cert. denied, 115 S. C. 522 (1994); United
States v. Sykes, 977 F.2d 1242, 1246 (8th Cir. 1992) (evidence of
possession of controlled substance (PCP) in California admissible in

prosecution in Mnnesota for conspiracy to distribute PCP); United States
v. Wnt, 974 F.2d 961, 967 (8th Cr. 1992) ("evidence of an offense
committed within the previous five years is reasonably close in tine"),
cert. denied, 506 U S 1062 (1993). The defendant stipulated to the prior
guilty plea so there certainly was sufficient evidence to permt the jury

to find that the defendant comritted the prior bad act.

Bal anci ng the probative value of the prior conviction against any
prejudicial inpact it may have is within the broad discretion of the
district court. Here, the court mnimzed any such prejudice by carefully
instructing the jury about when in their deliberations they could consider
the prior act, if at all, and the linited purposes for which it could be
consi der ed. Contrary to the inpressions left with the court by the
briefs and at oral argunent that no linmting instruction of any kind with
respect to the Rul e 404(b) evi dence had ever been given to the second jury,
the district court did in fact give the jury a linmting instruction
concerning the purposes for which the jury could consider the
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evi dence of the defendant's prior possession.? Instruction No. 10A, "Prior
Simlar Acts," was given to the jury by the court before final argunents

at the specific request of the defendant's trial counsel. (Tr. of second
trial at 250.) It told the jury that they could not use the prior act as
proof that the defendant did the acts charged in the indictnent. It also

told themthat the prior act could only be considered by themafter they
had determined from the other evidence in the case beyond a reasonabl e
doubt that the defendant did the act or acts alleged in the count under
consideration, and then they could only consider it in deternmning "the

2Nei t her the defendant's appellate counsel nor the attorney
for the governnent who argued before us was counsel at trial
The appellant's brief contained the follow ng statenents:

Al t hough the district court had
stated it would give a limting
instruction and have the governnent
informthe jury what purpose the
prior conviction was being presented
for, it failed to do either. (TT2 p.
198). The court's failure to give a
[imting instruction inproperly
prejudiced the jury requiring that
Def endant receive a new tri al

(Appellant's Br. at 21.)

At no place in the appellant's brief is nmention nade that
the district court included a Rule 404(b) limting instruction in
its formal final witten instructions to the jury. At no place
in the government's brief (which was authored by the governnment's
trial counsel) are we infornmed that such a limting instruction
was in fact given. The instructions given by the district court
were not contained in the clerk's record on appeal, and neither
side filed an appendi x. The tape recording of the oral argunent
denonstrates that the questions asked of counsel by the court al
assunmed that no [imting instruction of any kind was ever given
to the jury, and that neither advocate told us a limting
instruction was in fact given. After reading the entire
transcript, however, we believed the district court had given a
[imting instruction. (See Tr. of second trial at 250, 301,

304.) On our own notion, we obtained the district court's
instructions fromthe district court and found that a limting
instruction had in fact been given to the jury.
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state of mind or intent with which the defendant actually did the act or
acts charged in the counts of the
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Indictment." (lnstr. No. 10A.) W do not believe the district court
abused its broad discretion by admtting the very recent prior bad act for
the limted purposes it explained to the jury. See United States v.
Escobar, 50 F.3d 1414, 1421-22 (8th CGr. 1995); United States v. Qustafson
728 F.2d 1078, 1084 (8th Cr.), cert. denied, 469 U S 979 (1984).

The defendant seens to argue that the district court should have, sua
sponte, given the jury a limting instruction at the point in the tria
when the Rule 404(b) evidence was adnitted, and that it was prejudicial
error not to do so. (Appellant's Br. at 22.) W have never required a
district court to do so. |In fact, we have never found it to be plain error
when a court does not give a limting instruction of any kind sua sponte
with respect to Rule 404(b) type evidence. United States v. MQiire, 45
F.3d 1177, 1188 (8th Gr.) ("The trial court need not issue a prior crinmes
limting instruction sua sponte."), cert. denied, 115 S. C. 2558 (1995);
Wllians, 994 F.2d at 1290; United States v. Mlham 590 F.2d 717, 722 (8th
Gr. 1979); United States v. Conley, 523 F.2d 650, 654 n.7 (8th G r. 1975)
("In the absence of a specific defense request, however, no linmting

instruction is required where the evidence was relevant to an issue in the
case." (citations omitted)). In this case, the court gave a linmting
instruction after the defense counsel requested it. The def endant
conplains that the district court did not follow exactly the procedure that
it indicated it would when ruling on the notion in |inmne before the first
trial. W see no prejudice to the defendant in this respect. Wen the
district court did not give alimting instruction at the precise tine the
def endant may have expected it, counsel could surely have asked for one or
rem nded the district judge of what he said he would do. VWhat is
significant is that the jury was, in fact, properly instructed about the
limtations inposed on the evidence of the defendant's prior act. Exactly
when to so instruct is surely a matter within the district court's broad
di scretion, and
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we respectfully decline to micro-manage how that discretion should be
exerci sed
C.

The appel | ant contends that the evidence considered by the jury was
insufficient to support his conviction for possessing cocaine with the
intent to distribute it. "The standard of review of an appeal concerning
sufficiency of the evidence is very strict, and the verdict of the jury
shoul d not be overturned lightly." United States v. Burks, 934 F.2d 148,
151 (8th Cir. 1991). |In assessing this argunent, we are required to view

the evidence in the light nost favorable to the verdict and to give the
governnent all reasonable inferences to be drawn therefrom United States
V. Suppenbach, 1 F.3d 679, 681-82 (8th Cr. 1993).

In order to prove the possession of cocaine with the intent to
di stribute charge agai nst the defendant, the governnent had to prove that
he knowi ngly possessed cocaine with the intent to distribute. Uni ted
States v. Matra, 841 F.2d 837, 840 (8th Cir. 1988). Possessi on nmay be
either actual or constructive. United States v. Townley, 942 F.2d 1324,

1325 (8th Cir. 1991). "The jury's verdict nust be upheld if there is an
interpretation of the evidence that would allow a reasonabl e-m nded jury
to conclude guilt beyond a reasonable doubt." United States v. Erdman, 953

F.2d 387, 389 (8th Cir.), cert. denied, 505 U.S. 1211 (1992).

The defendant argues that the discrepancies in and inpeachnent of
Deputy Sal sherry's testinmony, coupled with the alleged incredibility of
Kel a Cooper's testinony, together with the mshandling of the M chigan
driver's license at the scene of the crine, all add up to an insufficiency
of the evidence. Kela Cooper, who testified that she was the person who
called the police and gave them a false nane and fal se social security
nunber, testified that she observed the defendant in the living roomof the
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apartnent cutting up crack cocaine for sale and that he had what she
estimated to be $1,000 in cash in front of himas he did so. Kela Cooper
is herself a convicted cocai ne deal er and burgl ar who had been romantically
spurned by the defendant, and who had expressed a desire to get revenge on
himfor his involvenent with another woman. Al of the reasons Kel a Cooper
had for not telling the truth and for "setting up" the defendant were laid
in front of the jury. Wether or not her testinobny was credi ble was an
issue for the jury to decide. Rogers, 1996 W. 416721, at *2 (citing United
States v. Jenkins, 78 F.3d 1283, 1287 (8th Cr. 1996)); United States v.
Hudson, 717 F.2d 1211, 1213 (8th Gr. 1983) ("It is for the jury, not a
reviewing court, to evaluate the credibility of witnesses and to weigh

their testinony."). Her testinobny was corroborated by the incrimnating
items (cash, plastic bags, crack, |oaded weapon, razorblade with cocaine
resi due, pager with 911 coding) found by the officers during the search at
a tinme when the defendant was physically in the apartnent and when both
direct and circunmstantial evidence (including a |isting of the apartnment
as his address in the | ocal tel ephone book) showed he resided there. After
a careful reading of the transcript, we conclude that the evidence is nore
than sufficient to support the jury's verdict that the defendant knowi ngly
possessed cocaine with the intent to distribute it wunder either a
constructive or actual possession theory.

D.

At oral argunent the appellant conceded that his claimof ineffective
assi stance of counsel should be made in a |later proceedi ng pursuant to 28
US. C 8§ 2255. W agree the claimis premature. See United States v.
Thomas, 992 F.2d 201, 204 (8th
Cr. 1993).
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Perkins attacks 21 U S C. 8§ 841(a) as being void for vagueness
because it fails to distinguish between cocai ne and cocai ne base. This
argunent is foreclosed by this court's decisions in United States v. House,
939 F.2d 659, 664 (8th Cir. 1991), and United States v. Jackson, 64 F.3d
1213, 1219 (8th Gr. 1995), cert. denied, 116 S. C. 966 (1996). Hi s
argunent that the rule of lenity should apply to equalize the penalties

i nposed for cocaine and cocai ne base is |ikew se foreclosed by Jackson.
See 64 F.3d at 1219-20. W reject his request that this panel "review and
reverse its prior decision in United States v. Jackson. . ." (Appellant's

Br. at 6.) The suggestion for rehearing by the court en banc was denied
in Jackson, see 64 F.3d at 1213, and one panel of the court cannot reverse
another panel. Brown v. First Nat'l Bank in Lenox, 844 F.2d 580, 582 (8th
Cir. 1988).

Finally, the appellant asserts that the district court committed
error when it converted one-third of the $5,723 in cash seized fromthe two
socks ($4,000 in nostly $20 bills in one sock, and $1,723 in the second
sock) in the footlocker into a quantity of cocaine for sentencing
deternination purposes. W review the sentencing judge's drug quantity
determnation for clear error. United States v. Newton, 31 F.3d 611, 614
(8th Gr. 1994). The presentence investigation report (PSIR) attributed
the 32.05 grans of cocai ne base seized at the apartnent to the defendant.

In addition, relying on information provided by the Burlington, |owa,
police departnment that crack cocaine was sold in that conmunity for about
$1, 400 per ounce, the PSIR converted all of the $5,723 seized into its
crack cocai ne equivalent of 115.89 grams ($1,400 per ounce = $49.25 per
gram $5,723 divided by $49.25 = 115.89 grans of cocaine base.). Adding
this cal cul ated equival ent quantity and the
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actual quantity seized together gave a total quantity for sentencing
gui del i ne purposes of 147.94 grans, which resulted in a recommended of f ense
| evel of 32. See United States Sentencing Conmi ssion, Quidelines Manual

8 2D1.1(c)(4) (Nov. 1994) (50-150 grans of cocaine base = level 32). The
def endant objected to using the cash seized from the footlocker to

determine the quantity of cocaine base he should be held accountable for
argui ng that the evidence linking the noney to hi mrested on the inpeached
testinony of Deputy Sal sberry that he found the defendant's wallet in the
sane footl ocker. The district court, after hearing argunent from both
si des, concluded that the governnent had not proved that all of the 115.89
grans calculated fromthe $5,723 were attributable to the defendant. The
district court reasoned that because the nobney and the crack were "in the
sane vicinity, | find that at least a third of the noney can reasonably be
attributed to crack cocaine." (Sent. Tr. at 10-11.) The court reasoned
further that a third of the noney represented approxi mately 40 grans of
cocai ne base which, when added to the 32.05 grans sei zed, totaled at |east
72 grams attributable to the defendant. Seventy-two grans falls within the
of fense | evel 32 range for 50-150 grans of cocai ne base. The defendant's
crimnal history score was 3, placing himin Crimnal Hi story Category I
resulting in a guideline range of 135-168 nonths of confinenent. The court
i nposed a sentence of 135 nonths' confinenment, no fine, 5 years of
supervi sed rel ease, and a $50 special assessnent.

Def endant contends that the district court's use of one-third of the
noney as representing crack cocai ne proceeds was error. W have said that
we will reverse a determnation of drug quantity only if the entire record
definitely and firmy convinces us that a nistake has been nmade. United
States v. Simmons, 964 F.2d 763, 773 (8th Cir.), cert. denied, 506 US
1011 (1992). Here the PSIR disclosed that Perkins was unenpl oyed and had
been so for a year before his arrest. He clained he had no assets. The
PSI R reveal ed
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sone $2,400 in debt. H's adjusted gross incone for 1991 was $1, 559, for
1992 was $2,209, and for 1993 was $2,767. The seized cocai ne base was
| ocated between the footlocker containing the cash and the wall. The
def endant was observed with a sizable anount of cash (estimated at $1, 000)
at the tine he was cutting up crack cocaine just a few hours before his
arrest.

Here, the district court approximted the quantity of cocaine
attributable to the defendant pursuant to application note 12 to USSG

8§ 2D1.1 ("where . . . the anpbunt seized does not reflect the scale of the
of fense, the court shall approximate the quantity of the controlled
substance. In naking this determ nation, the court may consider . . . the
price generally obtained for the controlled substance . . ."). Gyven the

defendant's lack of enploynent for the year before the offense and his
mninmal incone in the three years before that, and the fact he was observed
with both cash and crack shortly before the search, we cannot say that the
district court was clearly erroneous when it held that only one-third of
t he seized cash woul d be converted to its cocai ne equival ency. Sone line
drawi ng i s necessary when approxi mations are nade. Even if only 20 percent
of the noney was drug proceeds, it would still result in an additional 23
grans which, when added to the 32.05 grans actually seized, would still put
the defendant at a base offense |evel of 32. We believe the district
court's conservative approach was correct, and its quantity determ nation
is affirned.

Accordingly, for the reasons stated, the judgnent of the district
court is affirmed.
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