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MAG LL, Circuit Judge.

Henry N. Tidwell, an African-Anerican, worked as a production
supervi sor at Myer's Bakeries, Inc. Fol l owi ng a work schedul e
change that Tidwell perceived to be a denotion, he quit his job.
Shortly thereafter, he brought suit under Title VII of the Cvi
Ri ghts Act of 1964, 42 U.S.C. 8§ 2000e-2, and under the Gvil Rights
Act of 1991, 42 U S.C. § 1981, against Myer's, claimng that
Meyer's' enploynment practices were racially discrimnatory and
resulted in his constructive discharge.

The jury returned a verdict in favor of Tidwell and awarded
hi m $34, 470 i n back pay. The district court, through a subsequent
order, awarded Tidwell front pay and attorney's fees. On appeal,
Meyer's chall enges the verdict, claimng that as a matter of |aw
there was insufficient evidence upon which the jury could concl ude
that its working environment was so intolerable that it conpelled
Tidwell to quit. Tidwell cross-appeals, challenging the district
court's calculation of front pay damages and attorney's fees. W
agree with Meyer's and reverse.

Meyer's Bakeries, Inc. is a famly-owned business based in
Littl e Rock, Arkansas. It produces bread products which are sold
to customers throughout the United States. Meyer's' custoners
repackage the products and sell themunder various private | abels.
Meyer's provides English nuffins to MDonald s Restaurants and
English muffins and bread sticks to Samis Club. [IIl Trial Tr. at
579.

Meyer's has a baking facility | ocated i n Hope, Arkansas, that
produces English nuffins, bread, and "brown and serve"” rolls. The
Hope bakery is divided into five departnents, one of which is
production. As the nane suggests, the production departnent m xes
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t he dough, operates the ovens, and oversees the packagi ng of the
fini shed product. The production departnent at the Hope bakery is
di vided into three operations that correspond to the three products
baked there: nuffins, bread and "Lanham™ The Lanham operation
produces the "brown and serve" rolls.

Each production |ine has a shop division and a wap divi sion,
each with a supervisor. The shop supervi sor works at the begi nning
of the production |line, overseeing the mxing of the dough and
generally ensuring that the dough noves snoothly onto the baking
line. The wap supervisor works at the end of the production |line
where the finished product is packaged and boxed. GCenerally, shop
and wrap supervisors on each |ine are paired together, sharing the
sanme work schedul e.

Operating at a normal production rate, Meyer's has one Lanham
shift per day. During the "rush" periods in the nonths | eadi ng up
to Christnmas and Easter, Meyer's will run up to four Lanhamshifts
each day. The Christnmas rush begins in August and lasts for
approxi mately three nonths.

Because of the surge in personnel needs during rush periods,
Meyer's typically rearranges enpl oyee schedul es. Sone supervisors
are switched to different shifts and tenporary supervisors are
assigned to fill the enpty slots. The assistant plant manager,
M ke Nel son, made staffing decisions for production supervisors.
IV Trial Tr. at 635.

From 1991 to 1993, over fifty percent of the production
workers in Hope were African-Anerican. Qut of the twelve
production supervi sors in Hope in 1987, four were African-Anmeri can.
By 1993, the nunber of production supervisors had increased to
ei ghteen of which eight were African-Anericans. Few African-
Americans occupied managenent positions above the Ilevel of
producti on supervisor, however.
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Ti dwel | was enployed by Meyer's on a full-tinme basis in the
producti on departnment of the Hope bakery from Cctober 27, 1978
until Septenber 25, 1993. For the first eight years of his
enpl oynment, Tidwell worked as a producti on worker, spending tinme on

all three production I|ines. In June 1986, Tidwell worked as a
tenporary wap supervisor for first shift Lanham After Christnas
rush, Tidwell becane a full-time production supervisor. As a

production supervisor, Tidwell changed shift and line with sone
regul arity.

Initially, Tidwell was assigned as the wap supervisor of
second shift nmuffins. Wen the 1987 Christnmas rush season began,
Tidwel | was sent to first shift Lanham where he had been stati oned
the prior year. After the 1987 Christmas rush period was over,
Tidwel | went back to second shift nuffins. He went back to first
shift Lanham during the 1988 Christmas rush and remai ned there
through the 1989 Christmas rush period. He then went back to
second shift muffins and, in addition, he began filling in for
ot her supervisors on vacation and wherever he was needed. David
Overstreet, a white production worker who had been pronoted to
producti on supervisor earlier that year, replaced Tidwell as first
shi ft Lanham w ap supervi sor.

When the 1990 Christnas rush began, Tidwell was assigned to
second shift Lanham and, after the rush, he went back to second
shift nmuffins. Again in 1991 he worked second shift Lanham and
returned to supervising the muffin line follow ng Christmas rush.
Prior to the start of the 1992 rush, Tidwell told the production
manager that he preferred to remain with second shift nmuffins and
wanted to avoid second shift Lanham during the Christmas rush
period because he disliked supervising the untrained workers on
second shift Lanham |1 Trial Tr. at 134. After Overstreet left
Meyer's, the production nmanager told Tidwell that he woul d be given
his choice of shifts if he agreed to return to the Lanham |ine
Tidwell agreed and chose to serve as first shift Lanham wap
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supervisor. After the 1992 Christmas rush, Tidwell remained on
first shift Lanham as the wap supervisor until August 22, 1993.

During this period, Mke Bi shop, an Afri can- Aneri can assi st ant
production superintendent, told Tidwell that the bakery would be
hiring a new assi stant production superintendent and that he had
recoomended Tidwell and Mark Smithers, a white production
supervi sor, for the job.' Bishop also allegedly told Tidwell that
he t hought that Tidwell woul d not be sel ected because Meyer's woul d
not want two African- Anerican assi stant production superintendents
at the Hope bakery.?

At the time Meyer's was considering who to pronote, Smthers
was already serving as a tenporary assistant production
superintendent. IV Trial Tr. at 713. Still, Tidwell believed he
and Smthers were equally qualified candidates. Myer's offered
Smithers the job.® \Wen Tidwell congratulated Smithers on the
pronotion, Smthers told himthat "Lanhamis yours so |long as you
are with the conpany.” Il Trial Tr. at 150. Tidwell understood
Smthers to nean that he woul d be the permanent, first shift Lanham
Wrap supervisor.

I n August 1993, four supervisory positions were elimnated in
a downsizing which resulted in a reassignnment of supervisors
Under the new schedule, no wap supervisor was assigned to any
particul ar departnent. Tidwell was assigned to work "relief" al ong

'The bakery production manager, Beryl Freeman, was responsible
for pronotion decisions in the production departnent. Fr eeman,
however, sought Bi shop's assistance in evaluating the abilities of
the | ower | evel enployees.

’Bi shop deni ed making this statenent to Tidwell. 1V Trial Tr.
at 743-44.
*Tidwel | later cane to believe he was the better qualified

candi dat e because he had been enployed |onger at the bakery and
because he had taken an Anerican Institute of Baking course.
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with three other wap supervisors, filling various tinme slots and
production |ines as needed.

On Septenber 25, 1993, Meyer's announced a new schedule to
take effect the next day. Tidwell was renmoved fromthe all wap
supervi sor schedul e and assigned to serve as second shift Lanham
wrap supervisor. According to the assistant plant nanager, Ti dwell
was assigned to be one of the two second shift Lanham supervisors
because Meyer's wanted to pair experienced wap supervisors, in
this case Tidwell, with inexperienced shop supervisors.

Ti dwel | was upset with the new schedul e. Anot her supervisor,
Charl es Scisson, questioned the production superintendent, Red

Rosenbaum regardi ng whether the schedule was accurate. Af ter
Rosenbaum determ ned that the schedule was, in fact, accurate and
was to be worked, Tidwell "got up and wal ked out.™ |1 Trial Tr. at
279.

Tidwell testified that he was upset with the newest schedul e
for several reasons. First, he felt that Smthers had broken a
promse to allow Tidwell to stay with first shift Lanham As
Tidwell testified, "when M. Snmithers got his pronotion [he told
me] that Lanham was mne as long as | was with the conpany.”
Second, Tidwell testified that he did not want to supervi se second
shift production workers, who tended to be | ess experienced or | ess
notivated. Third, he believed that this "denotion" to the second
shift represented another exanple of Myer's' discrimnatory
enpl oynment practices.* On the Septenber 26, 1993 schedul e,

“Ti dwel | had nade earlier conplaints about Meyer's' racially
discrimnatory scheduling practices to the bakery production
manager and t he assi stant production superintendent. In July 1993,
Tidwell and four other African-Anerican production supervisors
filed a race discrimnation charge agai nst Meyer's with the Equal
Enpl oyment Qpportunity Conmi ssion, claimng that the production
supervisor shift assignnents were determined in a racially
di scrim natory manner.
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Charl otte Bobo, a white supervisor, was assigned first shift Lanham
Wrap supervisor. Bobo had | ess experience than Tidwell and he
vi ewed her assignnment to first shift Lanham wap supervisor as a
pronotion of a white enployee over a nore qualified African-
Ameri can enpl oyee.

Tidwel | never inquired as to the reasons for Bobo bei ng pl aced
on first shift Lanham nor did he informanyone in managenent that
he believed that he had been prom sed an assignnent to that shift
as long as he worked for the conpany or that he believed he had
been deni ed the shift assignnment because of his race.

After wal king off the job on Septenber 25, 1993, Tidwell had
no further contact with Meyer's. On October 27, 1993, he filed a
second charge of discrimnation against Myer's with the Equal
Enpl oynment Opportunity Comm ssion (EEOCC). The EEOCC refused to take
action itself, but issued a right to sue letter. Tidwell filed
suit in federal court on March 7, 1994, alleging unlawful race
di scrim nation and constructive discharge. After a four-day trial,
the jury returned a verdict in favor of Tidwell.

Meyer's noved for judgnment as a nmatter of |aw at the cl ose of
plaintiff's evidence and after the jury returned its verdict. The
di strict court denied both notions. Meyer's appeal s, arguing that,
as a matter of law, there was insufficient evidence upon which a
reasonabl e jury coul d concl ude t hat wor ki ng condi ti ons were so poor
for Tidwell that he was conpelled to quit his enploynment. Tidwell
cross-appeals, raising two issues. He argues that in awarding
front pay, the district court erred in limting it to two years
intothe future. He also argues that the district court abused its
di scretion in reducing counsel's hourly rate and tinme cal cul ation
in determning the attorney's fee award.



We review de novo the district court's denial of judgnent as
a matter of law. Anerinet, Inc. v. Xerox Corp., 972 F.2d 1483,
1505 (8th Cir. 1992), cert. denied, 506 U S. 1080 (1993). "A
notion for judgnent as a matter of |law presents a | egal question to

the district court and this court on review 'whether there is
sufficient evidence to support a jury verdict.'" Smth v. Wrld
Ins. Co., 38 F.3d 1456, 1460 (8th Cr. 1994) (quoting Wite V.
Pence, 961 F.2d 776, 779 (8th Cr. 1992)). W viewthe evidence in
the light nost favorable to the prevailing party, giving himthe
benefit of all reasonable inferences that can be drawn from the
evidence. Smith v. Goodyear Tire & Rubber Co., 895 F.2d 467, 471
(8th Cir. 1990). Judgnent as a matter of law is appropriate only
when all of the evidence points in one direction and i s susceptible

to no reasonable inference that would sustain the position of the
nonnovi ng party. 1d. After a thorough reviewof the trial record,
we conclude that there is insufficient evidence, as a matter of
law, to establish that Tidwell was constructively discharged.

To establish a prima facie case of discrimnatory discharge,
Tidwel | rnust show that (1) he was a nenber of a protected cl ass,
(2) he was capabl e of perform ng the job, and (3) he was di schar ged
fromthe job. See Johnson v. Bunny Bread Co., 646 F.2d 1250, 1253
(8th Cir. 1981); see also Richnond v. Board of Regents of Univ. of
Mnn., 957 F.2d 595, 598 (8th G r. 1992) (prinma facie case under
Title VIl and section 1981 are identical). Tidwell has net the
first two elenments of this test. Because Tidwell was not formally

term nated by Meyer's, he nust show that he was neverthel ess forced
to | eave Meyer's' enploynment due to constructive di scharge.

To constitute a constructive discharge, the enployer nust
deliberately create intolerable working conditions wth the
intention of forcing the enployee to quit and the enployee mnust
quit. See Bunny Bread Co., 646 F.2d at 1256. The plaintiff can

- 8-



satisfy the intent requirenent by denonstrating that he quit as a
reasonabl y f or eseeabl e consequence of t he enpl oyer's di scrimnatory
actions. Hukkanen v. International Union of Operating Eng'rs, 3
F.3d 281, 285 (8th Gr. 1993).

A constructive di scharge arises only when a reasonabl e person
woul d find the conditions of enploynent intolerable. 1d. To act
reasonably, an enpl oyee has an obligation not to assune the worst
and not to junp to conclusions too quickly. Wst v. Marion Merrel
Dow, Inc., 54 F.3d 493, 498 (8th G r. 1995). An enployee who quits
wi thout giving his enployer a reasonable chance to work out a
probl em has not been constructively discharged. [1d.

We have | ooked at the evidence in this case in the |ight nost
favorable to Tidwel |, and conclude that there is no indication that
Meyer's acted with the intention of forcing Tidwell to resign or
that Tidwell's resignati on was a reasonably foreseeabl e consequence
of Meyer's' actions. Wiile there is evidence that Tidwell was
di scrim nated agai nst on the basis of his race, we hold that there
was insufficient evidence to establish that a reasonable person
woul d find the working conditions at Meyer's intolerable. Wthout
this evidence, a finding of constructive discharge cannot be
sust ai ned.

Rat her than presenting one event as the defining noment in his
enpl oynment at Meyer's, Tidwell points to a nunmber of incidents and
ci rcunst ances spread over several years which he clainms, taken
together, fornms a conplex tapestry of discrimnation. See
Appel lee's Br. at 12; see also Burns v. MGegor Elec. |ndus.,
Inc., 955 F.2d 559, 564 (8th Cir. 1992) ("[T]he trier of fact nust
keep in mnd that each successive episode has its predecessors,
that the inpact of the separate incidents may accunul ate, and that
the work environment created may exceed the sum of the individual
epi sodes. " (quotation & citation omitted)); Aman v. Cort Furniture
Rental Corp., 85 F.3d 1074, 1083 (3d Cr. 1996) ("discrimnation
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anal ysi s must concentrate not on individual incidents, but on the
overal |l scenario" (quotation & citation omtted)).

At trial, Tidwell offered evidence that Meyer's acted in a
racially discrimnatory manner in meking shift assignnents. Wite
production supervisors were favored for positions on the first
shift of all the production I|ines. Meyer's wusually assigned
Tidwel | to the second shift. Tidwell wanted the first shift Lanham
wr ap assi gnnment because the workers on the first shift tended to be
nore experienced and nore notivated. Hi s poor shift assignnents,
Ti dwel | argues, had the secondary effect of inpeding his salary
advancenent, forcing himto do nore hands-on work, and requiring
himto work at |ess desirable tines. Supervi sors' raises were
based on perfornmance eval uations conducted annually, and first
shift supervisors were nore likely to receive a high eval uation
because the workers wunder them were better. Despite these
di sadvantages, in 1993 Tidwell was the sixth highest paid
production supervisor of the sixteen at the Hope bakery.

Tidwell also clainmed that Meyer's failed to pronote himto
assi stant production superintendent because of his race. Bishop
allegedly had told Tidwell that he would not be mnade assistant
producti on superi ntendent because Meyer's did not want two African-
Americans at that managenent |evel. Tidwell testified that he
bel i eved he was better qualified than Smthers, the white enpl oyee
who received the position instead. Tidwell had taken an American
I nstitute of Baking course that Smthers had not. Tidwell had al so
been enpl oyed by the bakery longer. Smthers, however, had been
wor ki ng as a production supervisor |longer than Tidwell. 1 Trial
Tr. at 150. At the time Meyer's nmade the pronotion decision
Smthers had been serving as a tenporary assistant production
superi nt endent .

In situations nore egregious than this, where a better
qualified enployee is repeatedly turned down for pronotions in
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favor of inferior candidates, we can foresee that a negative and
degrading atnosphere sufficient to constitute constructive
di scharge might exist. |In this instance, however, where Tidwell
| ost a single pronotion opportunity to an arguably better qualified
candi date, the overwhel m ng conmpulsion to quit that is necessary
for constructive discharge is not created. As we recently stated
in West, 54 F.3d at 498, "frustration and enbarrassnent at not
bei ng pronot ed do not make work conditions sufficiently intol erable
to constitute constructive discharge.” See also Maney v. Brinkley
Min. Waterworks & Sewer Dep't, 802 F.2d 1073, 1075-76 (8th Cr.
1986) (African-Anerican plaintiffs who were passed over for a
pronotion in favor of a |l ess qualified white enpl oyee were victins
of discrimnation, but were not constructively discharged).

According to Tidwell, the straw that broke the canel's back
was t he announcenent of the Septenber 26, 1993 work schedule. This
schedul e noved himto second shift Lanham wap. Tidwell wanted,
and clained he had been prom sed by Smthers, to be permanently
staffed as first shift Lanham wap production supervisor
bj ectively, the newl y-appointed Smthers promsed Tidwell only

that Lanham "is yours"; there is no testinony that he ever
mentioned a particular shift. Il Trial Tr. at 150. In addition,
Sm thers' statenent constitutes a nmere hortatory statenent which he
had no authority to ensure was fulfilled. Work schedul es at
Meyer's were set by the assistant plant nanager, not by assi stant
production superintendents. |V Trial Tr. at 634.°

*Her man Mul drow, an African- Ameri can who worked at Meyer's as
a production supervisor and was a co-plaintiff with Tidwell at
trial, testified that he overheard M ke Nelson say "I got my HNIC
in charge of it" while Nelson was speaking on the tel ephone to a
salesman. Il Trial Tr. at 404. According to Miuldrow, HNI C stood
for "Head Nigger in Charge.” 1d. at 404-05. Assum ng that Ml drow
was correct in explaining what HNI C neant, then Nel son over st epped
t he bounds of acceptabl e workpl ace behavi or. Because there is no
evi dence that Tidwell heard or knew of Nel son's coment, however,
this instance of insulting, racist |anguage does not create an
i ntol erabl e workpl ace for Tidwell.
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Even assum ng that Smthers had intended to prom se Tidwell a
slot on first shift Lanham the unforeseen work force reduction
conmbined with the beginning of Christnmas rush forced Meyer's to
make significant adjustnments in the work schedul es. The bakery
elimnated four of the sixteen production supervisor positions, a

guarter of the enployees at that level. As a consequence of this
schedul e adjustnent, Tidwell was required to work second shift
Lanham wr ap. Di ssatisfaction with a work assignnent is, as a

matter of law, normally not so intolerable as to be a basis for
constructive discharge. See Carter v. Ball, 33 F.3d 450, 459 (4th
Cr. 1994) ("Dissatisfaction with work assignnents, a feeling of
being unfairly criticized, or difficult or unpleasant working
conditions are not so intolerable as to conpel a reasonabl e person
to resign.").

O her surroundi ng circunstances further mtigated the inpact
of Tidwell's assignnent to the second shift. Throughout his career
at the bakery, Tidwell had been noved fromshift to shift depending
on the particular production stresses of the nonent. Prior to
1991, when Smithers prom sed Tidwell he could stay with the Lanham
line, Tidwell spent nost of his time on second shift Lanham or
second shift muffins, noving to first shift only during the
Chri stmas rush season. The schedul e posted on Septenber 25, 1993,
was a tenporary schedul e, establishing shift staffing for the next

week. Il Trial Tr. at 310, 312. At the npbst, this schedul e woul d
have | asted about three nonths, until the end of the Christmas
rush. 1n addition, there was not hing objectively undesirabl e about

Tidwell's new work hours. On four of his six workdays, his shift
started at 11 a.m and ended at 7 p. m

The schedule change did not nean a reduction in pay,
responsi bility, benefits, or jobtitle for Tidwell. Nelson, whois
in charge of scheduling, testified that the Septenber 26, 1993
schedul e change occurred because the production rate for the Lanham
line was too low for rush period. 1V Trial Tr. at 619. To achieve
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this goal, Myer's sought to form supervisor pairs that natched
experienced supervisors wth relatively inexperienced ones.
Ti dwel | was noved to the second shift to be the senior supervisor.

Nor was Tidwell's assignnent to the second shift a harbinger
of immnent dismssal or even a sign that he would not be
consi dered for future pronotions. M ke Bi shop, an African- Anerican
assi stant production superintendent, had been pronoted from
producti on supervisor while he was working primarily on the second
and third shifts. [V Trial Tr. at 712. 1In fact, Tidwell had every
reason to believe that Meyer's had confidence in his abilities as
a supervisor. The Septenber 26, 1993 schedul e cane a few nonths
after Tidwell's annual evaluation. 1In June 1993, Tidwell received
a performance rating of 3.6, the highest he had ever received, and
t he seventh highest rating of the sixteen production supervisors.
A performance rating of 3.6 translates into a pay i ncrease of 3.6%

Furthernore, upon seeing the new schedule, Tidwell did not
gi ve Meyer's an opportunity to explain the situation or remedy it.
Once he confirmed that the schedul e posted on Septenber 25 had been
printed correctly and woul d be inplenented the next day, he quit.
"Society and the policies underlying Title VII will be best served
i f, wherever possible, unlawful discrimnation is attacked within
the context of existing enploynent relationships.” Wst, 54 F.3d
at 498 (quoting Bourque v. Powell|l Elec. Mg. Co., 617 F.2d 61, 66
(5th Gr. 1980)). Tidwell's decision to forego any effort at
comuni cating his grievance to Meyer's reinforces the fact that he
acted unreasonably when he quit.

What is mssing from this catalogue of evidence is any
indication that Tidwell faced objectively intolerable working
conditions. Wile the conditions under which Tidwell worked may
have been unpl easant and tinged with discrimnatory acts, they do
not create an intolerable atnosphere that would allow Tidwell's
quitting to be considered a constructive di scharge.
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For the reasons stated above, we reverse the district court,
remand to the district court, and direct that it grant judgnment as
a matter of lawin favor of Meyer's Bakeries. Because Tidwell has
failed to establish, as a matter of |law, that he was the victimof
di scrim natory conpany action that conpelled himto quit, we need
not decide his cross-appeals on damages and attorney's fees other
than to say, as we now do, that on remand the awards for front pay
and damages are to be vacated and judgnent on such clains entered
in favor of Meyer's Bakeri es.

A true copy.
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CLERK, U. S. COURT OF APPEALS, ElIGHTH Cl RCUIT.
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