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BEAM Circuit Judge.

In this diversity action for danages, Roger Sawheny appeals the
district court's! orders: (1) granting summary judgnent to Pioneer Hi-Bred
International, Inc. (Pioneer) on Sawheny's RICO claim (2) entering
judgnent for Pioneer after a bench trial on Sawheny's litany of tort and
breach of contract clains; and (3) denying Sawheny's post-judgnent notion
to nake additional findings of fact. W affirm

The Honorable Charles R Wlle, United States District Judge
for the Southern District of |owa.



l. BACKGROUND

Pioneer is an lowa corporation engaged in the seed business. In
1978, Pioneer, through its wholly-owned subsidiary Pioneer Oversees
Corporation (POC),2? formed Pioneer Seed Conpany Limted (PSCL) as a
corporation licensed under the laws of India. To conply with Indian |aw,
Pi oneer retained ownership of only forty percent of the PSCL stock. Indian
nati onal s owned the renmi ning sixty percent of the stock: Sanjogta Kapoor
owned just under forty percent and her brother, Surinder Sehgal, owned
twenty percent of the PSCL shares. Pioneer provided nost of the funding
for PSCL. Sehgal served as President of POC until 1988.

After the formation of PSCL, nunerous agreenents were executed
bet ween POC, Pioneer, and PSCL. These contracts included research
agreements, a registered user agreenent, a collaboration agreenent, and a
| oan agreenent. The Indian government approved each of these agreenents
when necessary. Under these agreenents, Pioneer retained its proprietary
rights in all seeds and their progeny, other genetic naterials, research
data, and research results.

In July 1983, Sawheny, a Canadian citizen, was hired by POC at
Sehgal 's behest. At the tine, Sawheny was unenployed but nmarried to
Sehgal's niece. After an orientation period, Sawheny's prinmary duty was
to investigate the condition of PSCL and report back to Sehgal, the
President of POC. At neetings held in Decenber 1983, Sawheny reported that
PSCL was being m snanaged. In 1984, pursuant to the collaboration
agreerment with PSCL and with the approval of the Indian governnent, Pioneer
sent Sawheny to India, where he soon becane the General Mnager of PSCL.
Pi oneer "deputed" or |oaned Sawheny from its POC subsidiary to PSCL.
Sawheny received a salary from POC of $30,000, which was deposited in a
bank in lowa. In

2Because POC is a wholly-owned subsidiary of Pioneer, we
sonetines refer to POC as "Pioneer."
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addition, he received a separate salary in Indian currency (5,000 rupees
per nonth), tax-free, and other benefits, from PSCL

When Pioneer first hired Sawheny, he conpleted and signed a form
stating that he was a Canadian citizen working outside of the United
States. This formwas filed with the appropriate incone tax authorities.
In a letter signed by Sehgal and dated July 5, 1983, Pioneer acknow edged
t hat Sawheny was a POC enpl oyee beginning on July 1, 1983, and that his
base sal ary was $30,000. The letter does not state that Sawheny's sal ary
was to be tax free; nor does it state that Sawheny had no obligation to pay
i ncome t ax.

In contrast, PSCL had agreed that Sawheny's sal ary woul d be tax-free.
The | ndi an governnent, however, denied PSCL's application to have Sawheny's
PSCL i ncone decl ared exenpt from I ndian incone taxes. As a result, PSCL
paid the incone taxes on Sawheny's PSCL salary as it had agreed to do
This tax obligation inposed upon Sawheny's PSCL i ncone made hi m anxi ous
about paying Indian incone tax on his salary from PCC Consequent |y,
Sawheny asked for a letter from POC designed to provide him with a
colorable defense if Indian tax authorities attenpted to tax his PCC
salary. In response to Sawheny's request, Sehgal asked POC counsel Ross
Porter to prepare a letter. Porter drafted a letter for Sehgal, dated June
19, 1987, stating that POC would continue to conpensate Sawheny for his
wor k done outside of India while PSCL would continue to pay hima sal ary
for his work done in India. This letter, however, also expressly stated
that "every enployee of Pioneer and its subsidiaries is expected to pay his
or her own personal taxes." Joint App. at 5121

In 1985, Sawheny was naned President of PSCL, which was a change in
title only because his duties renmmined the sane as when he was GCeneral
Manager . While working for both POC and PSCL from 1984 to |ate 1987
Sawheny did nost of his work in India. In



Decenber 1987, Pioneer pronmoted Sawheny to the position of Regional
Operations Director of POC s Asial/Pacific Region.

During this tinme, Pioneer had been working with its Indian | awers
and accountants to increase its share of PSCL stock to seventy percent, in
accordance with a change in Indian |aw. Al t hough neither Sehgal nor
Sawheny objected to the proposed transfer of PSCL stock, Sehgal resisted
efforts to reorgani ze Pioneer's overseas operations. Dissatisfied when the
reorgani zati on took place, Sehgal decided to | eave Pioneer. He sought out
persons who could supply himwith venture capital in order to start a new
conpany that would conpete directly with Pioneer. |In the fall of 1987,
Sehgal hel d secret neetings which were attended by key POC enpl oyees (Hari
Shukl a and Ken M shra), an enployee of a Pioneer conpetitor (Dave Nanda),
and Sawheny. At Sehgal's direction, Mshra prepared a plant breedi ng plan
i n which hybrids and i nbreds owned by Pioneer, along with simlar materials
fromother institutions and firns, would be used as genetic stock in a
manner that woul d di sqguise their pilfered parentage.

In late February 1988, M shra infornmed Pioneer's President and CEQ,
Thonmas Urban, that Sehgal intended to start a new seed conpany to conpete
with Pioneer. Uban initially did not believe that his trusted enpl oyee
Sehgal would do such a thing. Urban asked Mshra to gather proof of
Sehgal ' s pl anned defection. On February 28, 1988, Mshra made a tape
recording of a conversation with Sehgal that substantiated Mshra's
al | egation that Sehgal was planning to start a new conpany which woul d use
Pi oneer's technol ogy. The tape was played to Pioneer executives. They
were shocked by the plan. The next day, Sehgal net wth venture
capitalists in Boston who pledged $5 million for the new conpany.

On March 8, 1988, Urban confronted Sehgal. Wen Sehgal refused to
confirmor refute the Mshra allegations, U ban



term nated Sehgal.® On the sane day, Urban called Sawheny, who was
travel ing on business in Thailand, and told hi mabout Sehgal's termnation.
At that tinme, neither Urban nor the other executives at Pioneer knew that
Sawheny participated in the secret neetings. They knew, however, that
Sawheny was married to Sehgal's niece and thus Urban told Sawheny not to
have contact with Sehgal. Concerned that its genetic material was at ri sk,
Pi oneer sent POC s Mshra to India to do whatever he could to protect the
ger npl asm M shra and ot her Pioneer executives becane concerned when
Sawheny denonstrated reluctance to assist in conplying with Pioneer's order
to secure its property.

In March 1988, Urban contacted Sawheny and requested that he travel
to Des Mdines, lowa, to discuss the establishnment of POC s regional office
in the Philippines. U ban, who becane the President of POC upon Sehgal's
term nation, wanted to neet with Sawheny to be sure that Sawheny was the
right person to serve as the Regional Director for the Asial/Pacific Region.
Ur ban deci ded that Sawheny could not serve as both the Regional Director
for POCin the Philippines and at the sane tine performhis full-tine job
as President of PSCL in India. Accordingly, Uban asked Sawheny to resign
from PSCL. Sawheny agreed and signed a letter of resignation. Urban also
recogni zed that Sawheny could face personal conflicts managi ng a conpany
conpeting with his wife's uncle, Sehgal, and thus U ban decided to renpve
India fromthe countries within Pioneer's Asial/Pacific region. Sawheny
agreed that he would go to India for three weeks to put his personal
affairs in order and then he and his fanmily would nove to the Philippines
where he would work as POC s Regional Director for the Asial/Pacific Region.
Once again, Uban told Sawheny not to have any contact with Sehgal. Sehgal
had, on March 19, already contacted Sawheny at Sawheny's hotel in Des
Moi nes. Despite

%Pioneer filed a | awsuit against Sehgal, which, along with a
counterclaim was eventually settled in the fall of 1989.
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Urban's adnonitions, Sawheny continued to speak with Sehgal about how
Sehgal planned to handl e PSCL

Sawheny's resignation as PSCL President was approved at a PSCL board
neeting on March 31, 1988. |In the neantine, Sehgal was orchestrating the
handling of PSCL affairs through his sister, Kapoor. She schedul ed a
second neeting of the board to be chaired by Sehgal. Wile in India at
Urban's request, Mshra | earned that Sawheny planned to attend this rival
board neeting. Upon learning of this from Mshra, Uban told Mshra to
have Sawheny call him Sawheny did not contact Urban. On April 14
Sawheny went to the PSCL offices to attend the board neeting, where he was
confronted by Mshra and enpl oyees |loyal to Pioneer. Wen asked whet her
he was joining Sehgal or remaining |oyal to Pioneer, Sawheny refused to
answer, thereby inplying that he had decided to switch |loyalties and work
with Sehgal. Pioneer's legal counsel in India obtained an ex parte
injunction barring the April 14 PSCL board neeting. The injunction was
served on Sehgal nonents before the neeting, which then did not take place.
After Urban had heard what transpired, he concluded that Sawheny was no
| onger loyal to Pioneer, but instead was working with Sehgal to free PSCL
fromPioneer's control. On April 15, a termination |letter was drafted and
sent to Sawheny, who clains not to have received it. Wthout a POC job
Sawheny's deputation ended and he lost his authority to remain in India.

On April 22, Sehgal held a PSCL board neeting at which a newy
constituted board (including two additional relatives of Sehgal) refused
to accept Sawheny's previously tendered resignation from PSCL. Sawheny
i mredi ately went back to work as President of PSCL. The next day, Sawheny
sent a letter to Pioneer in which he infornmed Urban that he refused to go
to the Philippines for POC and intended to resune his position with PSCL
In that letter, Sawheny al so alleged that he had been coerced into signing
his previous letter of resignation from PSCL. Although the letter was
unnecessary given that Sawheny had al ready been terni nated from POC, Urban



nevert hel ess construed it to be a letter of resignation from PCC

Sawheny clains he did not know of his termination fromPQOC until the
fall of 1988. He did not, however, report to the Philippines or prepare
any reports for PCC after April 22. Notice of Sawheny's term nation from
POC was published in the Pioneer |lnsider publication (a corporate
comuni cation for Pioneer's enployees), along with a warning that Pioneer
enpl oyees should not travel to India.

At the April 22, 1988, board neeting, Sehgal took control of PSCL
I n response, Pioneer established anot her conpany, PH Bi ogene (Bi ogene),
to carry out its Indian operations. Several Indian agencies, including the
Mnistry of Agriculture, granted Bi ogene perm ssion to establish operations
inlindia. In June 1988, H R Bhardwaj, the Research Director for Biogene,
sent a letter on POC letterhead to the Indian Secretary of Agriculture to
expl ain various disputes and litigation involving Biogene and PSCL.* In
this letter, Bhardwaj reported that Sehgal and Sawheny were di shonest and
were attenpting to nake fal se allegations against Biogene. During this
time, Sawheny and PSCL were al so sending various materials to the Indian
governnment hoping to persuade it to reject Biogene's application to do
busi ness in India.

In June 1988, Porter, POC s counsel, was inforned that the Indian
governnment had requested a |l etter regardi ng Sawheny's POC i ncone for the
years 1983 through 1988. Porter prepared the letter, which stated:

To Whom It May Concern: This is to confirmthat M. T.R
Sawheny, whose services were del egated by us to PSCL New Del hi
received remuneration fromus in the U S A for the services
rendered by himin India. The gross

‘During 1988, approximately 20 lawsuits were filed in India by
and agai nst Pioneer, PSCL, and their agents.
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remuneration paid to himin the US A during April 1984
t hrough March 1988 was U. S. $175,543.80. After deductions of
US $2,283.50 his net renmuneration of U S. $173,260.30 was
deposited by us in his bank accounts in the U S A

The record does not indicate whether this letter was ever sent to or
received by the Indian governnent. Jerry Chicoine, Assistant Secretary of
PCC, prepared a sinmlar letter, the contents of which were quoted in the
tax assessnent | evied agai nst Sawheny by the |Indian governnent.

In the sunmrer of 1988, PSCL applied to the Indian government for an
ext ensi on of Sawheny's visa, which was due to expire on Cctober 3, 1988.
Because Sawheny was no longer a POC enployee, the standard letter
consenting to his continued deputation was not included in the application
The I ndian governnent refused the visa extension request. I n Decenber
1988, the I ndian Forei gn Exchange Regul ati on Departnment and | ndian i ncone
tax authorities sunmobned Sawheny to appear on Decenber 16, 1988. Sawheny
asserts that he was advised by his Indian accountant to | eave the country
i medi ately. Prior to | eaving, Sawheny sent Indian authorities a nedica
certification stating that due to a heart condition he would not be able
to participate in the hearing. Upon arriving in the United States, Sawheny
visited a nedical doctor who wote a letter that Sawheny was in poor health
and unable to travel. This letter was sent to the Indian governnent.
Despite these representations, Sawheny inmediately traveled to Canada to
interview for a new job with a prior enployer. Sawheny refused that
position but accepted a position with a conpany in |owa, where he worked
until 1993.

After leaving India, PSCL continued to furnish Sawheny wth an
accountant to help himwth his Indian tax problens. Sawheny, however
never returned to India to defend against the Indian tax charges, nor did
he provide the docunentary evidence requested by



the | ndian governnent. In February 1991, his accountant falsely told
Indian authorities that Sawheny's whereabouts were unknown. The Indian tax
authorities found Sawheny in default and ordered himto pay back taxes plus
interest and penalties. Sawheny has refused to pay those suns.

In April 1990, Sawheny filed this action in federal district court
all eging that Pioneer tortiously interfered with his enploynent contract
and defaned him Sawheny then filed an anended conpl ai nt in which he added
an additional RICOclaim See 18 U.S.C. 8§ 1961, 1962. On February 19,
1993, the district court granted Pioneer's notion for partial summary
judgnent and dismssed the RRCO claim Sawheny then filed another anmended
conplaint, in which he asserted clains for common |aw fraud, breach of
enpl oynent contract, wongful discharge, and defamation, as well as
preserving his right to appeal the disnissal of his R CO claim

A bench trial was held in August 1993. The district court entered
judgnent for Pioneer on all clains. Subsequently, the district court
deni ed Sawheny's post-trial notion to nmake additional findings of fact.
Sawheny now appeals fromthese district court orders.

On appeal, Sawheny nmakes four argunents. First, he clains that the
district court ignored the criteria established by the |owa Suprene Court
for determining whether actions are "intentional" or "inproper" in a case
of interference with an enpl oynent relationship. Second, Sawheny argues
that the district court erred in concluding that Pioneer had a qualified
privilege to libel him Third, Sawheny asserts that the district court
shoul d have nmade the additional findings requested in his Rule 52(b)
noti on. Finally, Sawheny contends that the district court erred in
dism ssing his RICO claimon sumary judgnent because he did allege acts
giving himstanding to bring his claimunder Rl CO



. DI SCUSSI ON

Sawheny's first two argunents require us to review the district
court's order entering judgnent for Pioneer. Wile we review a district
court's conclusions of |aw de novo, we review the district court's findings
of fact under the clearly erroneous standard. See Fed. R G v. P. 52(a).
Under clear error review, we will not overturn a finding of fact unless:
(1) such finding is not supported by substantial evidence; (2) such finding
i's based upon an erroneous view of the law, or (3) we are left with the
definite and firm conviction that an error has been nade. See, e.qd.
Stevens v. MHan, 3 F.3d 1204, 1206 (8th Cr. 1993).

A Tortious Interference with Enpl oynment Contract Caim

Sawheny first contends that Pioneer intentionally interfered with his
contractual relationship with PSCL after he decided to remain President of
PSCL and not to work for POC.® Sawheny clains that he would still be
President of PSCL today if he had not been forced to |leave India due to the
tax problens caused by Pioneer's subnission of information to Indian tax
authorities on Sawheny's POC incone.

Under the applicable I aw of |owa, based on the Restatenent (Second)
of Torts 88 766, 766A, & 766B (1979) (hereafter cited as "Restatenent"),
"“[olne who intentionally and inproperly interferes with the perfornmance
of a contract (except a contract to nmarry) between another and a third
"" is liable for resulting damages. See Grahek v. Voluntary Hosp
Coop. Ass'n of lowa, Inc.,

per son

¢ note that the district court concluded that Pioneer had
not inproperly interfered wwth Sawheny's relationship with PSCL
when he agreed to resign and work full tinme as POC s Regional
Director. Sawheny has not challenged this ruling on appeal.
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473 N.W2d 31, 35 (lowa 1991) (quoting Restatenment § 766).° Therefore,
Sawheny had the burden of proving, by a preponderance of the evidence, the
followi ng el enents: (1) an existing valid contractual relationship or
busi ness expectancy with PSCL; (2) know edge of this by Pioneer; (3)
intentional interference inducing or causing a breach or termnation of the
contract; and (4) resulting dammges. Westway Trading Corp. v. River
Terminal Corp., 314 NW2d 398, 402-03 (lowa 1982). Although Sawheny need
not prove Pioneer acted with nmalice, he nust denpnstrate that Pioneer's

actions were inproper. Hunter v. Board of Trustees of Broadl awns Medica
Cr., 481 NwW2d 510, 518 (lowa 1992). In determ ning whether Pioneer's
actions constituted inproper interference under lowa | aw, we consider the

followi ng factors:

) the nature of the actor's conduct,

) the actor's notive,

) the interests of the other with which the actor's
conduct interferes,

) the interests sought to be advanced by the actor

) the social interests in protecting the freedom of
action of the actor and the contractual interests
of the other,

(f) the proximty or renoteness of the actor's conduct

to the interference and
(9) the relations between the parties.

Id. (quoting Restatenent 8 767). Applying these factors, we concl ude that
Sawheny failed to prove that Pioneer's conduct was i nproper

In attenpting to prove that Pioneer inproperly interfered wth
Sawheny' s business relationship with PSCL by submitting i nformati on about
his POC incone to Indian tax authorities, Sawheny primrily

W note that the Restatenent contains several different
sections on the tort of intentional interference with contract.
Regar dl ess of which section Sawheny relies upon, he nust prove that
Pi oneer acted inproperly. See Restatenment § 767 cnmt. a. On these
facts, he has failed to make such a show ng.

-11-



relies on two pieces of evidence. First, Sawheny argues that a statenent
made by Pioneer executives at a neeting held in London in late April of
1988 provides proof of the inpropriety of Pioneer supplying Indian tax
authorities with informati on about Sawheny's incone. Specifically, one of
t he Pi oneer executives stated that Sawheny's tax situation nmight be used
to "level the playing field." Wen this statenent is considered in the
context of what was occurring at that tine, however, it fails to provide
any proof of inpropriety on the part of Pioneer. Sawheny had just defected
from POC and sided with Sehgal in the battle for control of PSCL. Pioneer
had recently forned a new conpany to conpete with PSCL and was attenpting
to obtain authorization fromthe Indian government. Furthernore, Pioneer's
notification to Indian tax authorities that Sawheny received incone from
PCC for work done while in India was apparently necessary to conply with
Indian tax laws.” In a nmenorandum prepared by a tax | awyer specializing
inlIndian tax law, the |l awer advised PCC that Sawheny would not be liable
for Indian income tax on salary received fromPQOC "so |ong as the services
are rendered by himwholly outside India and the salary is paid outside
India.” Joint App. at 5206. The nmenorandum al so warned that "POC could
be exposed to violation of Indian incone tax |laws and other |aws on the
ground that it aided and abetted such violations by the enployee." 1d. at
5207. The evidence shows that Sawheny spent the vast majority of his tine
working in India. Moreover, the record indicates that Pioneer subnitted
i nformation about Sawheny's POC incone in response to a request by Indian
tax authorities. Thus, Pioneer had both the right and duty to provide the
governnent of India with accurate tax informati on concerni ng Sawheny's PCC
incone and potential tax liability.

"The fact that PSCL and Bi ogene, Pioneer's new y-established
| ndi an conpany, were conpetitors does not alone prove inproper
interference. See Restatenent § 768(2).
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Second, Sawheny asserts that Pioneer acted inproperly when it told
I ndian tax authorities that Sawheny had received a salary from POC for
doing PSCL work in India, thereby causing Sawheny to incur a tax obligation
inlndia, while at the sane tine deducting the full anount of Sawheny's POC
salary on POCs U S. tax returns. To support this assertion, Sawheny
points to the Indian tax assessnent in which it quotes a letter from POC
Assi stant Secretary Chicoine. In this letter, Chicoine states that during
the period from February 1984 to March 1988, "besides renuneration [sic]
derived by [ Sawheny] from Pi oneer Seed Conpany Limted, New Del hi, India
he was drawing renuneration [sic] from the Conpany for the services
rendered by himto Pioneer Seed Conpany Limted, New Del hi, India." Joint
App. at 5228-29. Sawheny correctly points out that a deduction for salary
payments under 26 U.S.C. 8§ 162 nust be reasonabl e and necessary for that
particul ar conpany. Thus, he alleges POC should not have deducted the ful
amount of Sawheny's salary if part of his POC salary was in fact paid for
PSCL wor k.

Wi | e Sawheny's argunent may correctly articulate the general rule
under U.S. incone tax law, it fails to denpnstrate that Pioneer acted
i nproperly when it provided Indian tax authorities with infornmation on
Sawheny's POC salary. Chicoine testified that Pioneer was authorized to
deduct Sawheny's POC salary under two provisions of the U S. Internal
Revenue Code (Code): (1) as an ordinary and necessary busi ness expense
under 26 U. S.C. 8 162; and (2) as an expense reasonably incurred in the
oversight of a conpany's investnents under 26 U S.C. § 212. The record
i ndi cates that POC owned forty percent of PSCL and had nunerous operating
agreements with it. Mreover, the Chicoine letter quoted in the Indian tax
assessnent does not state that Sawheny was paid by Pioneer for work done
solely for PSCL. Gven the circunstances of Sawheny's dual enpl oynent and
the relationship between the conpani es, Sawheny has failed to establish
that Pioneer's tax treatnent of his PCC incone did not conply with U'S
incone tax laws. In any event, we are not called upon in this case to
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scrutinize Pioneer's tax returns. Therefore, Sawheny failed to establish
that Pioneer inproperly interfered with his enploynent relationship with
PSCL

Sawheny also seens to suggest that Pioneer acted inproperly in
reporting to Indian tax authorities that Sawheny had done work for POC

while in India because PCC knew that Sawheny would be liable for Indian
taxes on incone earned in India. The record indicates that Sawheny spent
the vast majority of his tinme in India while working in his dual capacity
for PSCL and POC. Regardl ess of which conpany Sawheny was working for, he
was obligated to pay Indian incone tax for work done while in India.
Sawheny knew that he was responsible, directly or indirectly, for the
paynent of all incone taxes. Once the Indian tax authorities
i nvestigated Sawheny, he fled the country and has not opposed the tax
assessnent or provided the docunentary evidence request ed.

Even if Sawheny denonstrated that Pioneer inproperly interfered with
a contractual relationship with PSCL, he nevertheless failed to prove that
such interference caused himto lose his job with PSCL. Causation is both
a factor to consider in anal yzing whether Pioneer's actions were inproper,
see Restatenent 8§ 767(f), and one of the elenents of Sawheny's tortious
interference with enploynment contract claim see Wstway Trading Corp., 314
N. W2d at 402-03. In fact, the record indicates that Sawheny's visa had
al ready expired on Cctober 3, 1988, approximately two nonths before he |eft

India. Moreover, Sawheny nmay have left India for health reasons. Al though
Pi oneer provided the tax information to the Indian authorities, the record
indicates that the investigation into Sawheny's tax liability in India
began before any docunents were subnmtted by Pioneer. Sawheny has not
denonstrated that the assessnent of those taxes in India was incorrect; nor
has he challenged the inposition of those taxes in India. Ther ef ore,
Sawheny failed to prove that any inproper interference by Pioneer caused
himto abandon his contract with
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PSCL.® Accordingly, we conclude that Sawheny failed to prove that Pioneer
inmproperly interfered with his enploynent relationship with PSCL and fail ed
to denonstrate that any action by Pioneer caused himto lose his job with
PSCL

B. Def amati on C aim

Sawheny next contends that several Pioneer enpl oyees wote defamatory
letters and sent them to Indian officials or other individuals in the
agricultural seed business. On appeal, Sawheny focuses on a letter, dated
June 1, 1988, witten by Bhardwaj on POC | etterhead, stating that Sawheny
had been di sm ssed by Pioneer because Sawheny was di shonest and di sl oyal .°
Sawheny asserts that this letter was nmailed to the Indian Secretary of
Agriculture. Mreover, according to Sawheny, Mshra, also an enpl oyee of
Pioneer at the tine, sent copies of Bhardwaj's letter to severa
i ndi vidual s associated with the seed business in India and England. The
district court concluded that although the statenents in the Bhardwaj
|l etter were actionable per se because they attacked Sawheny's integrity,
Pi oneer satisfied its burden of proving that it had a qualified privilege
to nmake these statenents and they were substantially true. W agree.

8Sawheny' s reliance on Sehgal's testinony that Sawheny woul d
still be President of PSCL if it were not for his tax problens in
I ndia m sses the mark because Sawheny failed to denonstrate that he
woul d have no tax problens inIndia if it were not for the alleged
i nproper actions of Pioneer or that his visa problem wuld have
been resol ved.

Sawheny has apparently abandoned his argunent that Pioneer
l'i bel ed himby publishing that he had been term nated for cause in
the Pioneer publication, Insider. He also has seem ngly abandoned
his contention that Pioneer |ibeled himwhen Porter and Chicoine
sent letters to Indian tax authorities in which they stated that
Sawheny's POC salary was for work perfornmed in India. To the
extent he has not abandoned these argunents, we nevertheless find
themto be without nerit.
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Under lowa law, libel is the "“nalicious publication, expressed
either in printing or in witing, or by signs and pictures, tending to
injure the reputation of another person or to expose [the person] to public
hatred, contenpt, or ridicule or to injure [the person] in the naintenance
of [the person's] business.'" Mnson v. Linn-Mar Community Sch. Dist., 360
N.W2d 108, 115 (lowa 1984) (quoting Plendl v. Beuttler, 111 N W2d 669,
670-71 (lowa 1961)). Attacking the integrity and noral character of a

party constitutes libel per se. 1d. at 116. lowa | aw provides for an
affirmative defense of qualified privilege, which applies when the
statenments are nade on an appropriate occasion in good faith on a subject
in which both the party nmaking the allegedly |ibelous statenent and the
party receiving that statenment have a shared interest, right, or duty. 1d.
W agree with the district court that the Bhardwaj letter, as well as other
letters by Porter and Chicoine to Indian tax authorities, were matters of
legitimate concern for Pioneer's business interests and of legitimte
concern to the Indian governnent. Therefore, Pioneer adequately
establ i shed a defense of qualified privilege.

The affirmative defense of qualified privilege only protects
staterments nade without actual malice, which is separate and distinct from
the type of malice that is inplied in a |ibel per se case. See id. at 116-
17 (stating that |ibel per se presunes "inplied malice" or "nmalice in | aw'
but to defeat a qualified privilege defense the plaintiff nust neverthel ess
prove actual nalice, which requires proof that the statenment was nmade with
ill-will or wongful notive). Al though the Bhardwaj letter does state that
Sawheny was di shonest and di sl oyal --assertions whi ch Sawheny asserts were
disputed during trial--when the letter is read inits entirety, the reader
is left with the inpression that the letter was witten as part of the
ongoing battle between Sehgal's faction, which included Sawheny, and
Pi oneer over obtaining a larger nmarket-share in India. Thus, we agree with
the district court that

-16-



Sawheny failed to prove that the persons who wote and published the
letters did so with actual nalice.?°

In fact, the record indicates that Bhardwaj's statenent was his
characterization of what had transpired and was neverthel ess substantially
true. The Suprene Court of lowa has held "that if an all egedly defamatory
statenent is substantially true, it provides an absolute defense to an
action for defamation." Hovey v. lowa State Daily Publication Bd., Inc.
372 N W2d 253, 256 (lowa 1985). |In a letter dated April 15, 1988, Urban
notified Sawheny that his enploynent with Pioneer and any of its

subsidiaries was terninated for several reasons including:

your insubordination in failing to conply with direct orders
comuni cated to you to immedi ately contact [ne], attendance and
participation in a neeting called and directed by Surinder
Sehgal at the offices of [PSCL] wthout having obtained
requisite consent to attend and instructions from your
supervisor, interference with the affairs of [PSCL], and
i nsubordination in contacting and comunicating with Dr. Sehga
in direct violation of instructions of your supervisor

Joint App. at 4905. Bhardwaj's deposition in Sehgal's case, which was
received into evidence in the present case, denobnstrates that Bhardwaj
t hought Sawheny had acted di shonestly and disloyally when he asked for tine
off to visit India before beginning his new full-tinme job with POC and went
to the PSCL board neeting called by Sehgal. Joint App. at 1328-29. The
record supports Pioneer's

Sawheny' s counsel asserted at oral argument that all of
Sawheny's clains are built upon the prem se that Pioneer acted
i nproperly when it deducted all of the salary paid by POC to
Sawheny as a necessary and reasonabl e busi ness expense under U.S.
income tax laws while at the sane tinme informng the Indian tax
aut horities that Sawheny was paid by POC for PSCL work in India.
As di scussed above, he has failed to establish that Pioneer acted
i nproperly. Therefore, just as Sawheny failed to prove that
Pi oneer acted inproperly under his tortious interference wth
enpl oynent contract claim he also failed to prove that Pioneer's
conduct constituted actual malice in his defamation claim
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position that Sawheny remained in constant contact with Sehgal, in direct
violation of his commtnent to Urban. Because the information provided to
the Indian Secretary of Agriculture was substantially true, it provides
Pi oneer with an absol ute defense agai nst Sawheny's libel claim Hovey, 372
N. W2d at 256.

C. Sawheny's Other d ains

Sawheny al so chal l enges the district court's order denying his notion
to nodify its findings of fact, nake additional findings of fact, and anmend
its final judgnent accordingly. See Fed. R Gv. P. 52(b). W agree with
the district court that Sawheny's Rule 52(b) notion was neritless. Lastly,
we have al so reviewed Sawheny's RICO argurment and find it to be wthout

nerit.
[11. CONCLUSI ON

Sawheny essentially urges us to ignore or reject the district court's
findings of fact. Sawheny has failed, however, to neet his substanti al

burden in denbnstrating that the district court's findings were clearly
erroneous. Accordingly we affirmthe district court's orders and overrul e
any pendi ng notions.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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