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McM LLIAN, Circuit Judge.

Anthony L. Johnigan appeals from a final judgnent entered in the
United States District Court for the Western District of Mssouri! upon a
pl ea of guilty entered on Novenber 28, 1994, to one count of possession
with intent to distribute 50 grans or nore of a substance containing
cocai ne base, in violation of 21 U S.C. 8§ 841(a)(1), (b)(1)(A) . Johnigan
was sentenced to 360 nonths in prison, five years of supervised rel ease
and a special assessnment of $50.00. United States v. Johni gan, No. 4:94-
00024-1 (WD. M. Cct. 6, 1995) (judgnment). For reversal, Johnigan argues
t hat the

The Honorable Fernando J. Gaitan, Jr., United States District
Judge for the Western District of M ssouri.



district court (1) erred in denying his notion to suppress evidence;
(2) clearly erred in finding that he had not accepted responsibility for
purposes of applying U S.S.G 8§ 3EL.1; and (3) erred in denying his notion
for a downward departure based upon substantial assistance under U S. S. G
8 5K1.1. For the reasons discussed below, we affirm

Backgr ound

The underlying facts are summari zed as follows. In January 1994, the
manager of the Courtyard Marriott Hotel in Kansas City, M ssouri, reported
to the police what appeared to be suspicious activity involving one of the
hot el guests, registered under the nane of Anthony Johnigan, with a hone
address in Hercules, California. The manager reported, for exanple, that
Johnigan carried very |large suns of cash on him paid for his roomin cash
on a daily basis, and nade nunerous tel ephone calls to various nunbers in
California and the inner city area of Kansas City. The police checked
t hose tel ephone nunbers and deternined that several of them corresponded
with individuals who had been charged with narcotics violations. The
pol i ce checked the records for "Anthony Johni gan" and found that he had a
convi ction for possession of crack, an outstanding warrant for his arrest
for violating his parole, and three outstanding arrest warrants for traffic
violations in Kansas City.

On January 24, 1994, upon |l earning that Johni gan had inquired about
transportation from the hotel to the Kansas City airport, the police
surveilled the hotel courtesy van and observed Johni gan | eaving the hot el
with an unknown female. At the airport, Johnigan purchased a ticket with
cash, and then he and his fenal e conpani on proceeded toward the gate area.
At that tinme, two |aw enforcenent officers approached them The fenale,
who identified herself as Jody Brewer, had identification in that nane, and
the ticket was issued to the sane nane. She gave the officers perm ssion
to



search her two carry-on bags, in which no contraband was found. She then
wal ked away. Meanwhil e, one of the officers had asked to speak wth
Johni gan separately, and he conplied. Wen asked for his nane, Johnigan
initially identified hinself as Randy Ml ntosh.?2 However, after the
of ficer indicated that Brewer had identified himas Anthony, he admtted
his real nanme was Anthony Johnigan. Johni gan was placed under arrest
pursuant to the outstanding warrants against him and he was given a
M randa warning. The officers conducted a pat-down search of Johni gan and
found $3,666.00 in cash and Johnigan's hotel room key. \Wen asked for
perm ssion to search the hotel room Johnigan told the officers to get a
search warrant.

The police secured the hotel roomwhile one of the | aw enforcenent
officers applied for a search warrant froma state court judge. After the
of ficer had prepared his affidavit in support of the warrant application
but before the state court judge ruled on the application, a wonen
representing herself as Johnigan's nother attenpted to gain access to
Johnigan's hotel room purportedly to recover Johnigan's personal itens.
This information was orally conveyed to the state court judge. That sane
day, the state court judge issued a warrant for the search of Johnigan's
hotel room Law enforcenment officers executed the search warrant and
found, anobng other things, three plastic baggies containing a tan, rock-
| i ke substance (later analyzed to contain cocaine base) in the hotel room

The next day, January 25, 1994, a crimnal conplaint was filed
char gi ng Johnigan with possession with the intent to distribute 50 grans
or nore of a substance containing cocaine base. On February 24, 1994, a
federal grand jury in the Western District of

2A check of local records showed that a "Randy M ntosh" had
an arrest for a narcotics violation, disposition unknown.
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M ssouri indicted Johnigan on the sane charge. Johnigan initially entered
a plea of not guilty.

On April 28, 1994, Johnigan changed his plea from not guilty to
guilty. He entered his guilty plea in the district court based upon a
written plea agreenent with the governnent. The plea agreenent stated
anong ot her things:

"Substantial assistance" wthin the neaning of
Sentencing Guidelines 8§ 5K1.1 has been provided by the
defendant. The governnent shall file a notion prior to
sentencing in this case requesting the Court to reduce
the sentence defendant would otherwi se receive under
Sentencing Guidelines § 5K1.1. The governnent reserves
the right to request a reduction generally or a specific
sentence or sentence reduction

Brief for Appellant, Addendum at 12 (Plea Agreenment 9 9). Anot her
par agraph of the plea agreenent stated:

The parties agree under 8§ 3El1.1(b) of the
Sentencing Quidelines that a three-point reduction for
acceptance of responsibility is appropriate based on
[Johnigan's] tinmely notice of [his] intent to plead
guilty and tinmely providing information to the
governnment concerning his involvenent in this matter

Id. at 10-11 (Plea Agreenent § 7). The plea agreenent al so provided "[i]f
defendant fails to keep any pronmise in this agreenent, the governnent, at
its option, may: . . . void the entire agreenent and reinstate the origina
charges." |1d. at 13 (Plea Agreenent | 11).

Approximately one nonth after Johnigan's April 28, 1994, plea
hearing, his appointed attorney fromthe Federal Public Defender's O fice
was relieved at Johnigan's request, and new counsel was appointed.
Johni gan subsequently asked for permission to withdraw his guilty plea, and
perm ssion was granted. The district court judge who had presided at
Johni gan's change of plea hearing then



recused hinself from the case, and the cause was reassigned to another
j udge.

On Novenber 28, 1994, the date on which Johnigan's jury trial was
schedul ed to begi n, Johni gan, through his newy appointed attorney, filed
a notion to suppress evidence and inforned the district court of his desire
to again change his plea fromnot guilty to guilty. At that point, no new
pl ea agreenent had been entered into between Johni gan and t he governnent.
A second change of plea hearing was held, at which Johnigan hinself
specifically acknowl edged to the district court that the prior plea
agreerent, including the provisions related to acceptance of responsibility
and substantial assistance, was no |longer enforceable against the
governnent. Tr. of Change of Plea Hearing (Nov. 28, 1994) at 12-15. The
district court accepted Johnigan's guilty plea, conditioned upon the
court's consideration of Johnigan's notion to suppress.

Initially, a nagistrate judge considered Johnigan's notion to
suppress. Following an evidentiary hearing, the nmagistrate judge
recommended that the notion be denied. United States v. Johnigan, slip op

at 12 (May 24, 1995) (mmgistrate judge's report and recommendati on)
(hereinafter "Report and Recomendation"). The district court fully
adopted the magi strate judge's findings of fact and concl usi ons of |aw and
deni ed Johnigan's notion. 1d. (June 8, 1995).

Upon receiving the probation officer's prelinnary presentence
i nvestigation report (PSR), Johnigan objected to its failure to include a
downward adjustment for acceptance of responsibility under U S S G
8 3E1.1. The governnent opposed Johnigan's objection. At sentencing, the
district court declined to find that Johnigan had accepted responsibility
within the neaning of 8 3El1.1. Johnigan also noved pursuant to U S. S G
8 5K1.1 for a downward departure based upon substantial assistance.
Johni gan argued t hat



the governnent had acted irrationally in withholding a 8§ 5K1.1 notion. The
district court declined to depart and, consistent with the recomendation
in the PSR, concluded that Johnigan had a total offense |evel of 37,
crimnal history category of M (including a career offender enhancenent),
and a guidelines range of 360 nonths to life. The district court sentenced
Johni gan to the mini num sentence under the guidelines, 360 nonths, 3 plus
five years of supervised release and a special assessnent of $50.00.
Johni gan appeal ed.

Di scussi on

Denial of notion to suppress evidence

Johni gan argues that the district court erred in denying his notion
to suppress evidence. Specifically, he maintains that the itens seized
upon execution of the search warrant, the statenents he nmde at the
airport, and the cash found on his person after his arrest at the airport
shoul d all be suppressed as fruits of an illegal investigatory stop which
was not based upon a reasonable and articul able suspicion of crininal
activity, as required by Terry v. OChio, 392 US 1 (1968) (Terry).

Johni gan argues that, although the airport stop initially may have been

consensual, it becane nonconsensual once the officers displayed their
badges, identified thenselves as police officers, separated him from
Brewer, and then -- by their actions and words -- effectively restrained

himw thout informng himof his right to | eave or inmediately giving him
a Mranda warning. He further argues that

By contrast, in connection with the plea agreenent, the
government had been prepared to reconmend a sentence of ten years
based upon Johni gan's substantial assistance. See Tr. of Change of
Pl ea Hearing (Apr. 28, 1994) at 24.
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the airport stop was pretextual.* He contends that the officers stopped
hi m because they were really | ooking for an opportunity to find drugs on
his person, not because he had outstanding arrest warrants; if the real
reason for the stop was his outstanding arrest warrants, he argues, the
officers could have arrested himat the hotel instead of waiting until he
was in the airport, appearing ready to | eave the Kansas City area.

The Suprene Court has recently clarified that "as a general matter
deterninations of reasonable suspicion and probable cause should be
reviewed de novo on appeal." Onelas v. United States, 116 S. C. 1657,
1663 (1996). However, the Court further stated that "a review ng court
shoul d take care both to review findings of historical fact only for clear

error and to give due weight to inferences drawn from those facts by
resident judges and |ocal |aw enforcenent officers.”" |d.

Atrial judge views the facts of a particular case
in light of the distinctive features and events of the
conmunity; likewise a police officer views the facts
through the lens of his [or her] police experience and
expertise. The background facts provide a context for
the historical facts, and when seen together vyield
i nferences that deserve deference.

“The governnent responds by arguing that "pretext" is
ordinarily an argument used in traffic stop cases. In any event,
the governnent correctly points out, the airport stop in the
present case could not have been unlawfully pretextual because the
officers were legally authorized to stop Johnigan based on their
belief that he had outstanding arrest warrants. Brief for Appellee
at 27 (quoting United States v. Hanby, 59 F.3d 99, 100 (8th Cr
1995) ("'If the officer is legally authorized to stop the driver,
any additional "underlying intent or notivation" does not
invalidate the stop.'" (quoting United States v. Bloonfield, 40
F.3d 910, 915 (8th Gr. 1994) (en banc), cert. denied, 115 S. O
1970 (1995)))); accord Wiren v. United States, 116 S. C. 1769,
1774 (1996) (constitutional reasonableness of traffic stops does
not depend on the actual notivations of the individual officers
i nvol ved) .
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In the present case, we review the magistrate judge's findings of
fact and conclusions of |aw regarding Johnigan's notion to suppress, as
they were adopted in their entirety by the district court. Follow ng an
evidentiary hearing, the magistrate judge first found that the encounter
bet ween the officers and Johnigan at the airport was "a purely consensua
encount er based upon the Defendant Johni gan's expressed agreenment to speak
with [one of the officers]." Report and Recommendation, slip op. at 9-10.
In any event, the nagistrate judge concluded, even if an investigatory stop
did take place, the officers had a reasonabl e suspicion that the individua
they stopped at the airport was wanted in connection with a felony because
they were aware that a person by the nane of Anthony Johni gan (the nane he
had used at the hotel) had outstanding arrest warrants in California and
Kansas Cty. 1d. at 10 (citing United States v. Hensley, 469 U S. 221, 229
(1985) ("if police have a reasonable suspicion, founded in specific and

articulable facts, that a person they encounter was involved in or is
wanted in connection with a conpleted felony, then a Terry stop nay be nade
to investigate that suspicion")). The nagistrate judge also found that the
scope of the detention was not unconstitutionally broad because the
officers used the least intrusive neans reasonably available to achieve
their goal of ascertaining Johnigan's true identity, after which they
i mredi ately arrested himpursuant to his outstanding warrants. |d. at 10-
11 (citing Florida v. Royer, 460 U S. 491, 500 (1983) ("the investigatory
net hods enpl oyed shoul d be the | east intrusive neans reasonably avail abl e

to verify or dispel the officer's suspicion in a short period of time")).
As to Johnigan's statenents made prior to his arrest, the magi strate judge
found that the officers did not conpel himto answer their questions. 1d.
at 11. The nmgistrate judge further deternmined that the search of his
person, which produced a | arge sum of cash, was a | awful search incident
to Johnigan's arrest. 1d. (citing United States v. Horne, 4 F.3d 579,




586 (8th Cir. 1993) ("[p]olice may conduct a warrantl ess search incident
to a lawmful arrest, even absent probabl e cause or reasonable articul able
suspicion"), cert. denied, 114 S C. 1121 (1994)). Finally, the
magi strate judge concluded that, because the officers acted lawfully in

st oppi ng and questioning Johnigan, arresting him and seizing his cash,
there was probabl e cause for the state court judge to issue the warrant to
search Johnigan's hotel room |1d. at 11-12.

Upon de novo review, giving due weight to the mmgistrate judge's
historical findings and inferences, we agree with the ultinmate concl usi ons
that: at the tinme of the airport stop, the officers reasonably suspected
Johni gan of having engaged in felonious conduct; the officers did not
exceed their authority in questioning, arresting, and searching Johni gan
and the issuance of the search warrant for the hotel room was supported by
probabl e cause.® Mdrreover, contrary to Johnigan's other argunents, the
officers were not required to give Johnigan a Mranda warning at the tine
they were questioning himprior to his arrest. United States v. MGaul ey,
786 F.2d 888, 890 (8th Cir. 1986) ("[n]o Mranda warning is necessary for
persons detained for a Terry stop"). Nor were the officers required, upon

| earning of Johnigan's outstanding arrest warrants, to arrest him
i medi ately while he was still at the hotel, rather than at the airport.
Hoffa v. United States, 385 U S 293, 310 (1966) (there is no
constitutional right to be arrested and there is no requirenent that |aw

enforcenent officers nust effectuate an arrest immediately upon
establ i shing probable cause). Thus, we hold that the district court did
not err in denying Johnigan's notion to suppress.

*Because we hold that there was probabl e cause for the search,
we need not address the applicability of the good faith exception
to the exclusionary rule, see United States v. Leon, 468 U S. 897
(1984), raised by both Johnigan and the governnent on appeal.
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Deni al of downward adjustnent for acceptance of responsibility

Johni gan al so argues that the district court comritted clear error
in failing to find that he "clearly denponstrat[ed] acceptance of
responsibility for his offense”" and in failing to additionally find that
he "tinely provid[ed] conplete information to the governnment concerning his
own involvenent in the offense." US S.G 8§ 3E1.1.° Thus, he argues that
he shoul d have received a two-1evel downward adjustnent for acceptance of
responsibility, under & 3El.1(a), and an additional one-Ilevel downward
adjustnment for providing conplete information, wunder & 3El.1(b)(1).
Johni gan concedes that the paragraph in the plea agreenent, referring to
his acceptance of responsibility, was advisory and, in any case -- as he
acknow edged at his change of plea hearing on Novenber 28, 1994 -- he could
no |longer enforce the plea agreenent once he withdrew his first guilty
plea. He also concedes that the district court's finding regarding his
acceptance of responsibility is

U.S.S.G 8§ 3El.1 provides in pertinent part:

(a) If the defendant clearly denonstrates acceptance
of responsibility for his [or her] offense,
decrease the offense |l evel by 2 |evels.

(b) If the defendant qualifies for a decrease under
subsection (a), the offense | evel determ ned prior
to the operation of subsection (a) is level 16 or
greater, and t he def endant has assi sted
authorities in the investigation or prosecution of
his [or her] own m sconduct by taking one of the
foll ow ng steps:

(1) tinely providing conplete information to the

government concerning his [or her] own
i nvol venent in the offense;

decrease the offense level by 1 additional |evel.
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entitled to great deference on review. Neverthel ess, he argues, a finding
of clear error is justified in the present case because he twice admtted
his guilt and, prior to his first guilty plea, he provided tinely
i nformation about his involvenent in the underlying offense and even hel ped
to arrange a drug transaction in California. |In support of his position

Johnigan also cites the commentary to the guidelines, which indicates that,

in rare situations, a defendant nmay be deened to have accepted
responsibility if, for exanple, the defendant admits the factua

al | egations underlying the charge but pursues a trial in order to challenge
the constitutionality of a statute or the application of a statute to the
admtted conduct. U S S .G 8§ 3EL.1, comment. (n.2). Johnigan argues that
his circunstances are analogous to the exanple cited in the commentary
because he withdrew his first guilty plea only to preserve his Fourth
Amendnent challenge to the airport stop and the subsequent hotel room
search -- a chall enge which Johnigan clainms his first appointed attorney
failed to consider despite his repeated requests. Brief for Appellant at
17 (citing Tr. of Change of Plea Hearing (Nov. 28, 1994) at 33-35; Tr. of
Sentencing (Cct. 6, 1995) at 26-28). Johnigan also relies on the
di ssenting opinion in United States v. Passnore, 984 F.2d 933, 940 (8th
Gr. 1993) (MMIlian, J., dissenting), expressing the viewthat, where the

defendant initially started to withdraw his guilty plea but then changed
his mnd and, consequently, the presentence investigation report
reconmended both an upward adjustnent for obstruction of justice and a
downwar d adj ustnent for acceptance of responsibility, it was appropriate
to remand for resentencing with directions that the district court state
its reasons for denying the defendant a downward adjustnent for acceptance
of responsibility.

On appeal, we review for clear error the district court's finding
t hat Johnigan had not accepted responsibility within the neaning of
US. S. G § 3EL 1. United States v. Furlow, 980 F.2d 476, 478 (8th Gir.
1992) (en banc), cert. denied, 508 U S. 914
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(1993). In the present case, the district court observed at Johnigan's
sentencing hearing that there was scant support for Johnigan's acceptance
of responsibility argunent "other than the fact that he pled guilty and
obviated the need for trial, though not entirely because we have gone

at | east once through the pro[cess] of inpaneling a jury to try the
case." Tr. of Sentencing (Cct. 6, 1995) at 25. Thus, the district court
declined to give Johnigan a downward adjustnment for acceptance of
responsibility.

"[Whet her a defendant has accepted responsibility is a factual
guestion which depends largely on credibility assessnents by the sentencing
court." United States v. Flores, 959 F.2d 83, 87 (8th Cr.), cert. denied,
506 U.S. 976 (1992). "A sentencing judge is in a unique position to assess

the appropriateness of an adjustment for acceptance of responsibility.

This determination is entitled to great deference . . . and should not be
disturbed unless it is without foundation." |1d. at 88 (citations omtted).
W hold, in the present case, that there was anple support for the district
court's finding. See, e.q., Tr. of Change of Plea Hearing (Nov. 28, 1994)
at 24 (where Johnigan, at his second change of plea hearing, stated on the
record: "The reason why | got arrested, | was a black male in a hotel doing
nothing illegal with ny girlfriend, and | don't see what's wong with that.

They didn't catch ne. If it was mine, | tell you | would never have
left it in the hotel. My fingerprints would have been all over the

place.").” Mreover, information contained in the PSR regardi ng statenents
made by Johnigan to the probation officer supports the district court's
concl usi on that Johnigan did not genuinely accept

"After Johnigan nmde this statement, the district court
directed defense counsel to inquire further, at which point
Johni gan then admtted the factual basis of the charge to which he
was pleading guilty. Tr. of Change of Plea Hearing (Nov. 28, 1994)
at 25-28.
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responsibility for his acts. W therefore hold that the district court's
finding was not clearly erroneous.?

Deni al of downward departure based upon substanti al assi stance

Lastly, Johnigan argues that the district court erred in denying his
notion for a downward departure pursuant to U.S.S.G § 5K1.1.° Odinarily,
the district court lacks authority to depart downward pursuant to § 5K1.1
absent a governnent notion. United States v. Kelly, 18 F.3d 612, 617 (8th
Gr. 1994). However, there are exceptions to this general rule. See Wade
v. United States, 504 U S. 181, 185-86 (1992) (federal district courts have
authority to review a prosecutor's refusal to file a substantial -assi stance

notion and to grant a renedy if the governnent's refusal was based on an
unconstitutional notive or was not rationally related to any legitinmate
governnent end); Kelly, 18 F.3d at 617-18 (exceptions to the general rule
are pernitted where the defendant shows that the governnent's refusal to
bring a notion was based on an unconstitutional notive or was irrational
or that the notion was withheld in bad faith).

In the present case, Johnigan nmmintains that, by directing the
district court's attention to Paragraph 9 of the plea agreement at the
sentencing hearing, he sufficiently denonstrated to the district court the
irrationality of the governnent's refusal to

8 n its brief on appeal, the government relies on a letter
Johnigan allegedly wote to the district court judge who had
accepted his first guilty plea. 1In that letter, Johnigan allegedly
cl ai mred he was innocent. No such letter appears in the record on
appeal, however, and we therefore do not consider it.

°U.S.S.G § 5K1.1 provides in pertinent part:

Upon notion of the government stating that the
def endant has provided substantial assistance in
the investigation or prosecution of another person
who has conmtted an of fense, the court may depart
fromthe guidelines.
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bring a &8 5K1.1 notion. See Tr. of Sentencing (Cct. 6, 1995) at 17
(defense counsel's reference to statenent in the plea agreenent that
cooperati on had been provided). Johnigan suggests that, notwi thstanding
t he unenforceability of the plea agreenent, that docunent proved to the
district court that "'[s]ubstantial assistance' wthin the neaning of
Sentencing Quidelines 8 5K1.1 ha[d] been provided by the defendant." Brief
for Appellant, Addendum at 12 (Plea Agreenent f 9). Moreover, he asserts
in this appeal, at the first change of plea hearing, the prosecutor stated
"I told M. Johnigan that based on his endeavor to provide us assistance

and assistance thereafter provided, that | would recommend a sentence of
ten years in this case" and later stated "with the assi stance that he has
provided to the Governnent, with respect to others engaged in narcotic
trafficking, it is nmy intent to file a 5K1 notion to allow the Court to
depart below the Sentencing Quideline range." Tr. of Change of Plea
Hearing (Apr. 28, 1994), at 23-24, 26. Johnigan now nmi ntains that these
statenments nade by the prosecutor belie her later clains at the sentencing
hearing that the assistance he had provided was unreliable and of negative
value. See Tr. of Sentencing (Cct. 6, 1995) at 22-23. Thus, Johnigan
argues, because he did provide substantial assistance to the governnent,
fromwhi ch the governnent benefited, it was irrational for the prosecutor
not to nove for a downward departure

I n Wade, the Suprene Court held that

a claim that a defendant nerely provided substantial
assistance will not entitle a defendant to a renedy or
even to discovery or an evidentiary hearing. Nor would
additional but generalized allegations of inproper
motive. . . . [A] defendant has no right to discovery
or an evidentiary hearing unless he [or she] nmkes a
"substantial threshold show ng."

504 U.S. at 186 (citations omtted). Followi ng Wade, this court explai ned
"a prosecutor's discretionary decision nay be chall enged
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only if the defendant nmkes a 'substantial threshold showi ng' of

prosecutorial discrimnation or irrational conduct." United States V.
Ronsey, 975 F.2d 556, 557-58 (8th Cir. 1992); accord United States v.
Lewis, 3 F.3d 252, 255 (8th GCir. 1993) (per curiam ("[a] prosecutor's
refusal to file a substantial -assi stance notion is reviewable only when the

def endant nakes a substantial threshold showing that the refusal was based
on an unconstitutional notive or that the refusal was irrational"), cert.
denied, 114 S. C. 2111 (1994).

Johnigan raised the issue of a downward departure based upon
substantial assistance at the sentencing hearing. Brief for Appellant at
9, 27 (citing Tr. of Sentencing (Cct. 6, 1995) at 15-18). At that tine,
the witten statenent in the plea agreenent acknow edgi ng Johnigan's
cooperation was brought to the district court's attention, but the ora
staterments nade by the prosecutor at the first change of plea hearing were
not.! Upon consideration of this issue, the district court judge noted
that, although he understood why Johnigan felt entitled to a departure
based upon the plea agreenent, that agreenent had been nullified as a
result of Johnigan's withdrawal of his first guilty plea. Tr. of
Sentencing (Cct. 6, 1995) at 24. W hold that, under the facts of the
present case, the district court acted appropriately in disregarding the
pl ea agreenent. The district court also noted that the governnent had
expressed the view that the assistance provided by Johnigan turned out to
be wunreliable. 1d. I ndeed, contrary to Johnigan's claim that his
assi stance had been beneficial to the governnent, the governnent
specifically described his assistance as having negative value. Therefore,
upon review, we concl ude that Johnigan did not nmake a substantial threshold
showing to the district court that the government's ground for w thhol ding
a § 5K1.1 notion was

!Notably, the district court judge who presided at the
sentencing hearing was not the judge who had presided at the
April 28, 1994, change of plea hearing.
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not rationally related to any legitimate governnent end. Accordingly, we
hold that the district court properly denied Johnigan's notion for a

downwar d departure.

Concl usi on

For the foregoing reasons, the judgnent of the district court is

af firned.

A true copy.

Attest:
CLERK, U.S. COURT OF APPEALS, EI GHTH Cl RCU T.
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