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McM LLIAN, Circuit Judge.

Mel vin Hicks appeals from a final judgnent entered in the United
States District Court! for the Eastern District of Mssouri in favor of his
former enployer, St. Miry's Honor Center (St. Mry's), and the
superintendent of St. Miry's, Steve Long (together defendants), on his
clains arising under Title VIl and the equal protection clause. Hicks v.
St. Mary's Honor CGtr., No. 88-109C(5) (E.D. Mb. Aug. 31, 1995) (H.cks V).
The judgnent presently on appeal followed a renmand fromthis court, id.,
2 F.3d 265, 267 (8th

The Honorabl e Stephen N. Linmbaugh, United States District
Judge for the Eastern District of M ssouri.



Gr. 1993) (Hicks 1V) (anended by substitution on Feb. 15, 1994),2 which,
inturn, followed the Suprenme Court's decision in St. Mary's Honor Ctr. V.
Hicks, 509 U S. 502 (1993) (Hicks 1I11), reversing our earlier decision,
H cks v. St. Mary's Honor Ctr., 970 F.2d 487 (8th Cr. 1992) (Hcks 11),
whi ch had reversed the district court's original judgnent in favor of
defendants, id., 756 F. Supp. 1244 (E.D. M. 1991) (H.cks 1). For
reversal, plaintiff now argues that the district court clearly erred in

finding that his denotion and discharge were not notivated by racial
discrimnation or a desire to retaliate against himfor filing charges of
enpl oynent discrimnation with the Equal Enploynent Cpportunity Comn ssion
(EEQC).®* Applying the anal ytical principles set forth by the Suprene Court
in Hcks 111, we now affirm

The facts of this case are stated in detail in the district court's
1991 decision, Hcks I, 756 F. Supp. at 1246-49, 1250-52, and suppl enent ed
in Hcks V, slip op. at 7-09. Plaintiff, an African Anerican nmle, was
hired in August 1978 as a correctional officer at St. Mary's, a mnimm
security correctional facility

2The unanended version of the panel's opinion is printed in
t he bound Volume 2 of the Federal Reporter, 3d Series. The final
anended version of the panel opinion is avail able on Wstlaw. Hi cks
v. St. Mary's Honor Cr., 2 F.3d 265 (8th Cr. 1993) (anended by
substitution on Feb. 15, 1994) (H.cks 1V).

3The district court reaffirned its findings of fact fromits
1991 decision and decl ared those findings applicable to both the
i ssue of whether defendants' personal aninosity toward plaintiff
was racially notivated and plaintiff's retaliation claim H cks v.
St. Mary's Honor Cr., slip op. at 7, No. 88-109C(5) (E.D. M.
Aug. 31, 1995) (Hcks V). Inits 1991 decision, the district court
found that defendants' proffered reasons for denmpting and
di scharging plaintiff were pretextual and that he was treated
unfairly, but nevertheless found that defendants’ "“unfair
treatment” of plaintiff was not notivated by race. ld., 756
F. Supp. 1244, 1252 (E.D. Mb. 1991) (H.cks 1), rev'd and renmanded,
970 F.2d 487 (8th Gr. 1992) (Hcks I1), rev'd and renanded, 509
U S. 502 (1993) (Hicks I11).
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(also referred to as a "hal fway house") operated by the M ssouri Departnent
of Corrections and Human Resources. In February 1980, plaintiff was
pronoted to shift commander, a supervisory position. |n January 1984, St

Mary's underwent extensive supervisory changes and, anong them Long becane
the superintendent of St. Mary's and John Powell becane the chief of
custody (and plaintiff's inmmedi ate supervisor). Hicks I, 756 F. Supp. at
1246. Prior to these personnel changes, plaintiff enjoyed a satisfactory
enpl oynent record and had not been disciplined for any rule violations.

Id. at 12409. | medi ately afterward, however, he becane the subject of
repeated, and increasingly severe, disciplinary sanctions. 1d. at 1246-48;
Hicks 111, 509 U S. at 505.

Plaintiff was suspended for five days for rule violations commtted
on March 3, 1984, by his subordinates. Hicks |, 756 F. Supp. at 1246-47.
Powel | testified at trial that "it was his policy to discipline only the
shift commander for violations which occurred on the commander's shift."
Id. at 1250. However, the district court found that "plaintiff
denonstrated such a policy only applied to violations which occurred on
plaintiff's shift." [|d. For exanple, sone of the very sane infractions
for which plaintiff was suspended occurred under the watch of shift
commander Sharon Hefele (who is white) and yet she was not disciplined.
Id. at 1246 & n.3, 1250-51

Later that nonth, a fight broke out between two inmates during
plaintiff's shift. On March 29, 1984, plaintiff was given a letter of
reprinmand for allegedly failing to investigate the fight adequately. [d.
at 1247. The district court found that, in conparison to this and other
violations for which plaintiff was disciplined, "nmuch nore serious
violations, when committed by plaintiff's co-workers, were either
di sregarded or treated nmuch nore leniently." |d. at 1251. For exanple,
on one occasion, transportation officer Ed Ratliff (who is white) permtted
an unescorted innate access to Long's |locked office. 1d. at 1247 n. 8,



1248, 1251. The district court described this rule violation as "a
striking and obvious breach of security," noting that "the inmate had
access to Long's private files" and "could have acquired a weapon to use

against a correctional officer or another inmate." ld. at 1251. In
response, however, "Powell not only refused to discipline Ratliff but
praised himfor 'diffusing a volatile situation.'" |d.

On March 19, 1984, two correctional officers under plaintiff's
supervision used a St. Mary's vehicle without entering the vehicle use in

a log book. 1d. at 1247. Followi ng that incident, Powell reconmmended that
plaintiff be disciplined -- not for authorizing the use of the vehicle, but
rather for failing to ensure that the use was logged. 1d. A disciplinary

revi ew board conprised of two African Anericans and two Caucasi ans vot ed
on April 6, 1984, in support of plaintiff's denotion. 1d. Powell was one
of the four nenbers of the disciplinary review board which voted on his
recommendation that plaintiff be denoted; as a nenber of the disciplinary
review board, Powell then voted to ternminate rather than nerely denote
plaintiff. [d. at 1247 n.7.

On April 11, 1984, plaintiff filed a conplaint with the EECC. H cks
V, slip op. at 8. The complaint alleged racial discrimnation in his
enpl oynent conditions. Joint Appendix, Vol. I, at 9 (Plaintiff's First
Anended Conplaint, § 10). At that point, plaintiff had received the five-
day suspension and the letter of reprinand, but had not been notified of
hi s denoti on.

On April 19, 1984, plaintiff was notified in a neeting with Powell,
Long, and the assistant superintendent, Vincent Banks, that he was being
denoted from shift commander to correctional officer. Hcks 1, 756
F. Supp. at 1247. WUpon review of plaintiff's denotion, the district court
found that this was an exanple of how plaintiff was treated rmuch nore
harshly than co-workers whose rule violations were equally severe or nore
severe. 1d. at 1251. For



exanpl e, acting shift commander M chael Doss (who is white) allowed an
inmate to escape during his shift. Id. at 1251, 1248 & n.12. Doss
admtted that his negligence pernmtted the escape. Id. at 1251. The
district court noted "[a]lthough the escape of an inmate is clearly nuch
nore serious than the failure to log the authorized use of a vehicle, Doss
was only given a letter of reprimand for the violation." |[d.

On May 7, 1984, plaintiff filed another conplaint with the EECC.
H cks V, slip op. at 8. He alleged in his second EEOCC conpl aint that he
had been denoted due to racial discrimnation and in retaliation for having
filed the first EEOC conpl aint. Joint Appendix, Vol. 1, at 9-10
(Plaintiff's First Anended Conplaint,  15).

On June 7, 1984, plaintiff was discharged ostensibly for threatening
Powel I during an argunent, which occurred after plaintiff was inforned of
hi s denotion. According to the district court's findings, plaintiff
requested the day off upon being told of the denption. Long granted the
request and, as plaintiff attenpted to |eave, Powell followed him and
ordered himto open his | ocker so that Powell could retrieve plaintiff's
shift conmander's nanual . Plaintiff refused to conply, and the two
exchanged heated words. Plaintiff indicated that he would "step outside"
with Powell, to which Powell warned that his words could be perceived as
a threat. Plaintiff then left. Hwcks |, 756 F. Supp. at 1247. Powel |
clainmed that plaintiff had threatened himand sought disciplinary action
against plaintiff. On May 9, 1984, a four-nenber disciplinary board,
including at |east two African Anericans, voted to suspend plaintiff for
three days. |d. However, contrary to the disciplinary review board's
deci sion, Long reconmended to his superiors that plaintiff be term nated.
1d. at 1247-48. At trial, Long testified that his recommendati on was
based upon "the severity and accunulation of plaintiff's violations." |[d.
at 1248. Wth respect to plaintiff's alleged



threats to Powell, the district court found "the evidence suggests that
Powel | manufactured the confrontation between plaintiff and hinself in
order to terminate plaintiff." [d. at 1251. As to the severity and
accunmul ation of plaintiff's violations, upon which Long allegedly relied
in recomending plaintiff's termnation, the district court concluded that
t hose reasons were pretextual. [d.

Plaintiff brought this enploynent discrinination action in federa
district court, asserting Title VI| clains against St. Mary's and a § 1983
equal protection claimagainst Long. The district court held a bench trial
at which plaintiff presented a disparate treatnent case. Addr essi ng
plaintiff's racial discrimnation claimonly, the district court found for
def endant s. In considering the evidence according to the analytical
framework established in MDonnell Douglas Corp. v. Geen, 411 U S 792
(1973), the district court held that "[p]laintiff proved a prinma facie case

of race discrimnation" and that "defendant has succeeded in setting forth
a legitimate, non-discrimnatory reason for the adverse enpl oynent action."
Hcks I, 756 F. Supp. at 1250. At that tine, defendants had proffered "two
legitimate, non-discrimnatory reasons for their actions: the severity and
the accunul ation of rules violations commtted by [plaintiff]." Hcks Il

509 U.S. at 507 (citing Hcks I, 576 F. Supp. at 1250). Upon consideration
of the evidence at trial, the district court found that defendants'
prof fered reasons were not the real reasons for their adverse treatnent of
plaintiff because plaintiff was the only supervisor disciplined for rule
violations committed by subordinates; similar and even nobre serious
violations conmtted by plaintiff's co-workers were di sregarded or treated

nmore leniently; and Powell had manufactured the final argunment wth
plaintiff in order to provoke plaintiff into threatening him |1d. at 508
(citing Hicks |, 576 F. Supp. at 1250-51). Thus, the district court

concluded "[p]laintiff has carried his burden in proving that the reasons
given for his denotion and term nation were



pretextual." Hcks |, 576 F. Supp. at 1251. Nevertheless, the district
court held that plaintiff had failed to prove that his race notivated
def endants' decisions to denpte and to discharge him The district court
relied on evidence that: each of the two four-nenber disciplinary review
boards which recommended disciplining plaintiff included two African
Amer i cans?®; plaintiff's African Anmerican subordinates (i.e., non-
supervisors), who actually comitted the rule violations, were not
di sciplined; and the total nunber of African Anmerican enployees at St.
Mary's renmained rel atively constant despite the nunerous personnel changes
that occurred.® Hcks IIl, 509 US at 508 n.2 (citing Hcks |, 756
F. Supp. at 1244, 1252). The district court stated "although plaintiff has
proven the existence of a crusade to ternminate him he has not proven that
the crusade was racially rather than personally notivated." H cks |, 756
F. Supp. at 1252. Thus, the district court entered judgnent for
defendants. 1d. at 1253. The district court did not address plaintiff's
additional claim that defendants had denpoted and terminated him in
retaliation for filing two charges of unlawful enploynent practices with
t he EECC.

On appeal to this court, we reversed because the district court's
anal ysis was inconsistent with cases previously decided in

“According to the district court's findings, the first
di sciplinary review board, which approved Powel|'s recomendati on
to denote plaintiff, included Powell hinself as a nenber and, as a
menber of the review board, Powell voted for plaintiff's
term nation. H cks 1, 756 F. Supp. at 1247 & n.7. The second
di sciplinary review board, which voted to have plaintiff suspended
for three days, was disregarded by Long who instead recomended
plaintiff's discharge. 1d. at 1247-48.

°n the period from Decenber 1983 to Decenber 1984,
approxi mately twelve African Anerican enpl oyees were term nated.
Only one Caucasian enployee was term nated. Long hired
approxi mately the sane nunber of African Anericans as were fired.
Id. at 1249. Consequently, the total nunber of African American
enpl oyees remained relatively constant, although the nunber of
African Anmerican supervisors declined. See infra note 8 and
acconpanyi ng text.
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our circuit. Hcks Il, 970 F.2d at 493 (citing cases). W held that once
plaintiff had proven all of defendants' proffered reasons for the denotion
and discharge to be pretextual, plaintiff was entitled to judgnent as a
matter of law. |d. at 492. Having reversed the district court's judgnent
on the nerits of plaintiff's racial discrimnation claim we declined to
reach plaintiff's separate argunent that the district court had erred in
failing to address his retaliation claim 1d. at 493 n.9.

Def endants petitioned the Suprene Court for a wit of certiorari
The Suprene Court granted defendants' petition to address the | egal issue
presented by this case, upon which the circuits were fairly evenly divided.
See Hicks |11, 509 U S at 512-13 (citing cases). The Suprene Court, in
a 5-4 decision, reversed our decision. Justice Scalia, witing for the
maj ority, held:

The factfinder's disbelief of the reasons put forward by
the defendant (particularly if disbelief is acconpanied
by a suspicion of nendacity) nmay, together with the
elements of the prima facie case, suffice to show
i ntentional discrimnation. Thus, rejection of the
defendant's proffered reasons will permt the trier of
fact to infer the ultimate fact of discrimnation,!! and
the Court of Appeals was correct when it noted that,

upon such rejection, "[n]o additional proof  of
discrimnation is required," 970 F.2d at 493 (enphasis
added) . But the Court of Appeals' holding that

rejection of the defendant's proffered reasons conpels
judgnent for the plaintiff disregards the fundanenta
principle of Rule 301 that a presunption does not shift
the burden of proof, and ignores our repeated adnonition
that the Title VII plaintiff at all tines bears the
"ultimte burden of persuasion.”

Id. at 511 (footnote and citations onitted).
On renmand fromthe Suprenme Court, this court renmanded the case to the

district court in order to provide the parties and the district court a
full and fair opportunity to apply the Suprene



Court's clarification. Hcks IV, 2 F.3d at 267. Initially, the Hcks IV
opi ni on stated the foll ow ng.

In particular, the district court nmay decide to hold an
evidentiary hearing in order to permt the parties to
present additional evidence on the nowcritical question
of personal aninobsity. For exanple, H cks may be able
to denpnstrate that defendants were not notivated by
per sonal aninosity or that def endant s’ per sonal
aninosity was itself racially notivated.

Id. (as published in bound volune). Six nonths |later, however, this court
entered an order denying a petition for rehearing by the panel and
substituting the follow ng | anguage for the | anguage quoted above.

The issue of retaliatory discharge as a basis for Title
VIl liability was not reached in the district court's
first opinion. [Hcks Il, 970 F.2d at 493 n.9]. The
district court nay decide to hold an evidentiary hearing
in order to pernmt the parties to present additional
evi dence.

Hcks v. St. Mary's Honor Gtr., No. 91-1571 (8th CGr. Feb. 15, 1994) (order
denying petition for rehearing by the panel and substituting a new page 4
for page 4 of the opinion as originally filed). Thereafter, a suggestion

for rehearing en banc was deni ed.

On renand, the district court correctly opined that the |anguage that
acconpani ed the February 15, 1994, order superseded the |anguage in the
original Hcks IV opinion. Nevertheless, noting the confusion created by
the page substitution, the district court decided to address both (1) the
i ssue of whether defendants' personal aninobsity toward plaintiff was
notivated by race and (2) plaintiff's retaliation claim See Hcks V, slip
op. at 3.

The parties agreed, with the district court's approval, that, rather
than hold a rehearing, plaintiff would be pernmitted to take



new depositions of Powell and Long. |d. at 4. The transcripts of Powell's
and Long's depositions, along with other forns of docunmentary evidence,
were then subnitted to the district court for its consideration. 1d. Upon
review of the evidence related to the personal aninosity issue, the
district court concluded "[e]xtensive findings of fact were initially nade
by this Court and there is no new reason to change those findings. The
Court determines that those findings are applicable . . . to the alleged
racially notivated personal aninosity directed at plaintiff by defendants."
Id. at 7. In other words, the district court reaffirnmed its earlier
finding that defendants' unfair treatnment of plaintiff was notivated by
personal aninpsity; the district court, as factfinder, further concl uded
that this personal aninosity was not notivated by race. The district court
stated "[t]here is no suspicion of nendacity here, and the ultinmate fact
of intentional discrimnation, therefore, should not be inferred." 1d. at
9.

On plaintiff's separate retaliation claim the district court noted
that its initial findings were applicable to that claimas well, id. at 7,
and concluded that plaintiff's discharge was not notivated by a desire to
retaliate against plaintiff for filing a conplaint with the EECC. 1d. at
8. In an effort to be nore specific, the district court expl ai ned:

Plaintiff filed his initial conplaint with the
Equal Enpl oynent Qpportunity Conmi ssion on April 11,
1984 and a second conplaint was filed May 7, 1984. The
decision to discharge plaintiff was nade May 21, 1984,
four days after the Departnent of Corrections received
notice of the second conplaint on May 17, 1984. The
deci si on-maker was the Director of the Division of Adult
Institutions, Donald Wri ck. There is no evidence to
indicate that Wrick was aware of the filing of the
second conplaint. In any event, the Court as the trier
of fact determines that there was a lack of racial
notivation in the decision to denote and di scharge the
plaintiff as retaliation for his filing of conplaints
with the Equal Enploynment Qpportunity Commi ssion. The
sanme reasons are applicable as were stated in this
Court's initial decision and finding.

-10-



Id. at 8-9.

The district court entered judgnent for defendants on the nerits of
plaintiffs' clains, id. at 9, and this appeal foll owed.

Plaintiff argues in the present appeal that the district court
clearly erred in finding that defendants treated himunfairly because of
personal aninosity unrelated to his race. Plaintiff argues that the
overwhel mi ng evidence of disparate treatnment between hinself, an African
American, and sinilarly situated Caucasians who also held supervisory
positions at St. Mary's, |eads inescapably to the conclusion that race was
an underlying notivation in defendants' "crusade to termnate him" Hicks
I, 756 F. Supp. at 1252. Moreover, he enphasizes, the only reasons given
by defendants at trial for denoting and di scharging himwere the severity
and accunulation of his alleged rule violations -- reasons which were
conclusively proven to be pretextual. 1d. at 1251. Finally, plaintiff
notes that, when Long and Powell were deposed following the renand from
this court, each testified that he did not feel any personal aninosity

toward plaintiff.® In fact,

®Long testified in his deposition as foll ows.

Q Did you have any personal aninosity towards M.
Hi cks?

A No, sir.

Q Was there any reason other than his alleged

violation of rules that caused you to make a
recommendation for his term nation?
A. No, sir.

Joi nt Appendix, Vol. Il at 121-22 (deposition Steve Long).
Powel | testified in his deposition as foll ows.
Q Ckay. Just directing your attention to then M.
H cks, did you have any personal problenms with him
of any nature?
A Per sonal , no.

-11-



notwi thstanding the district court's finding of pretext, Long continued to
mai ntain that the only reason why he recommended plaintiff's ternination
was that plaintiff had conmitted rule violations.

In response, defendants' counsel now abandons the rule violations
expl anation (even though Long hinself does not) and astutely enbraces
"personal aninosity" as the justification for defendants' actions. Brief
for Appellees at 13, 17-19. Defendants now argue that Powel|'s persona
aninosity toward plaintiff is "the lawful reason for [plaintiff's]
di scharge." [d. at 19. |In addition, even though Powell's own personal
ani nosity now purportedly constitutes the real reason for plaintiff's
denoti on and di scharge, defendants continue to rely on statistical evidence
concerning, for exanple, the constancy in the overall nunber of African
Anericans enployed at St. Mary's (i.e., the total nunber of supervisors and
non-supervisors) and the fact that the four-nenber disciplinary review
boards which recommended disciplining plaintiff

Q Ckay. Now, what |I'm trying to find out, M.

Powel |, the court has made certain findings that
you and M. Long put himon an express track for
di sm ssal . And I'mtrying to find out if there

was any reason other than your feeling that he had
viol ated sone rules for your actions.

A No, sir. | just reported the activities.
Q You just reported on his activities?
A Yes, sir.
Q So you had no personal aninosity?
A No, sir. None what soever.
Joi nt Appendix, Vol. Il at 146, 147 (deposition of John Powell).
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i ncl uded at | east two African Americans. |d. at 14, 19-20.7 Defendants
al so highlight the fact that the nunber of African Amrericans and Caucasi ans
in supervisory positions would have been equal (3 and 3) but for the
deci sion by an African Anerican male to turn down the chief of custody
position (which was later offered to Powell).® |d.

Upon review for clear error of the district court's finding that
racial discrimnation did not notivate plaintiff's denotion and di schar ge,
we affirmin light of the Suprene Court's nandate in Hcks Ill. 509 US.
at 514-15 ("We have no authority to inpose liability upon an enpl oyer for
alleged discrimnatory enploynent practices unless an appropriate
factfinder determ nes, according to proper procedures, that the enpl oyer
has unlawfully discrim-nated. . . . [NJothing in law would pernmit us to
substitute for the required finding that the enployer's action was the
product of unlawful discrinmnation, the much different (and nmuch | esser)
finding that the enployer's explanation of its action was not
believable.").

Plaintiff separately argues that the district court clearly erred in
concluding that "the decision to discharge plaintiff was not notivated by
a desire to retaliate against plaintiff for instituting a conplaint with
t he Equal Enploynent Qpportunity Comn ssion." Hcks V, slip op. at 8
(citing G eenwood v. Ross, 778 F.2d 448, 456 (8th Cir. 1985) (reversing
district court's dismssa

‘But _see supra notes 4, 5 and infra note 8.

8Consequently, the ratio of African American to Caucasian
supervi sors changed fromb5:1 in 1983 to 2:4 after January 1984 (but
coul d have been 3:3 in 1984). Brief for Appellees at 12, 14, 20,
29; Joint Appendix, Vol. I, at 70. O the two African Anmericans
retained after January 1984, one was plaintiff. Joint Appendi X,
Vol . |, at 70.
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of plaintiff's Title VII retaliatory discharge claim and hol ding that
plaintiff established a prima facie case by showing that defendants,
knowi ng that plaintiff had engaged in protected activity, refused to renew
his enpl oynment contract)). |n response, defendants argue that the | awf ul
nondi scrim natory reason defendants now rely upon to rebut plaintiff's
racial discrimnation claim (i.e., Powell's personal aninobsity) equally
applies to plaintiff's retaliation claimand, together with evidence that
is "inconsistent" with racial discrimnation, "conpels" a finding for
defendants on plaintiff's retaliation claim Brief for Appellees at 24-25.

W begin by noting that, in discussing plaintiff's retaliation claim
the district court stated the foll ow ng.

Plaintiff filed his initial conplaint with the
Equal Enpl oynent Qpportunity Conmi ssion on April 11,
1984 and a second conplaint was filed May 7, 1984. The
decision to discharge plaintiff was nade May 21, 1984,
four days after the Departnment of Corrections received
notice of the second conplaint on May 17, 1984. The
deci si on-maker was the Director of the Division of Adult
Institutions, Donald Wri ck. There is no evidence to
indicate that Wrick was aware of the filing of the
second conplaint. 1n any event, the Court as the trier
of fact determines that there was a lack of racial
notivation in the decision to denote and di scharge the
plaintiff as retaliation for his filing of conplaints
with the Equal Enploynment Opportunity Conmission. The
sanme reasons are applicable as were stated in this
Court's initial decision and finding.

Slip op. at 9 (enphasis added). The sentence underlined above clearly
suggests that defendants nade a "decision to denobte and discharge the
plaintiff as retaliation for his filing of conplaints with the [EEQCC," but
that these adverse actions were not unlawful because they were not racially
not i vat ed. The sentence therefore indicates that the district court
assunmed plaintiff was required to prove racial notivation in order to
prevail on his retaliation claim Racial notivation was not an el enent of
plaintiff's burden

- 14-



of proof.° See 42 U . S.C. § 2000e-3(a) ("It shall be an unlawful enpl oynent
practice for an enployer to discrinminate against any of his [or her]
enpl oyees . . . because he [or she] has nade a charge . . . under this
subchapter."); Wnack v. Minson, 619 F.2d 1292, 1296 (8th Cir. 1980)
(Womack) (setting forth legal standards applicable to Title VII retaliatory
di scharge claim, cert. denied, 450 U S. 979 (1981); cf. Wentz v. Maryl and
Casualty Co., 869 F.2d 1153, 1154-55 (8th Cir. 1989) (Wentz) (anal ogi zi ng
Title VI and ADEA retaliation clains and citing Wnack as providing

applicable analytical framework) (reversing summary judgnent granted to
defendant on plaintiff's ADEA retaliatory discharge clai mwhere district
court relied on the failure of plaintiff's age discrimnation claimto
decide plaintiff's retaliation clain.

In Wentz, the district court had stated the follow ng reasons for
hol di ng, on summary judgnent, that the plaintiff had failed as a natter of
law to establish his prima facie case of unlawful retaliation under the
ADEA.

The [c]ourt finds that Wentz did not engage in protected
opposition to age discrimnation in light of its ruling
above that Maryland did not discrininate against Wntz
on the basis of age. Wile Wntz'[] conplaint nmay have
been a legitimte reaction to allegedly rude conduct by
[a supervisor], it could not constitute justifiable
opposition to age discrimnation, as Wentz was
criticized and ultinmately term nated because of his poor
wor k performance, and not because of his age.

869 F.2d at 1154 (quoting the district court's opinion below, No. 4-87-195,
slip op. at 8 (D. Mnn. Dec. 3, 1987)). On appeal,

°Li kewi se, contrary to defendants' argunent on appeal, the
statistical evidence relied upon by defendants as inconsistent with
a finding of racial discrimnation is not relevant to plaintiff's
retaliation claim Brief for Appellees at 25 ("OQther evidence is
inconsistent with intentional, racial discrimnation. That
evidence of a lawful, nonracial notive for his denotion and
di scharge equally proves the absence of a retaliatory notive.").

-15-



this court reversed and remanded the case to the district court, explaining
that, in order to establish statutorily protected activity, a plaintiff
need not show that the conduct he or she opposed was in fact
discrimnatory. 1d. at 1155. Instead, the plaintiff "nust denpnstrate a
good faith, reasonable belief that the wunderlying challenged action
violated the law " 1d. In the present case, there can be
little doubt that plaintiff denonstrated a good faith reasonabl e belief
that defendants' actions violated the lawin light of the district court's
extensive findings which illustrated that "[a]lthough plaintiff committed
several violations of institutional rules, plaintiff was treated nuch nore
harshly than his co-workers who committed equally severe or nobre severe
violations." Hcks |, 756 F. Supp. at 1251. However, by contrast to the
plaintiff in Wentz, plaintiff in the present case has failed to raise on
appeal the district court's apparent error, and we hold that it does not
rise to the level of plain error

As to whether the district court clearly erred in deciding that
defendants were not notivated by a desire to retaliate against plaintiff
for engaging in protected activity, which plaintiff did raise on appeal
we consider the district court's additional findings regarding some of the
significant dates in the present case. The district court specifically
noted the dates on which plaintiff filed with the EECC (April 11, 1984, and
May 7, 1984), the date on which the Departnent of Corrections received
notice of the second conplaint (May 17, 1984), and the date the decision
was nade to discharge plaintiff (May 21, 1984). Hy cks V, slip op. at 8.
The district court further found "[t] he decision-maker was the Director of
the Division of Adult Institutions, Donald Wrick. There is no evidence
to indicate that Wrick was aware of the filing of the second conplaint."
I d.

The finding that Donald Wrick was unaware of plaintiff's second EEOC
filing reveals nothing with respect to the relationship
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between plaintiff's discharge and his first EECC filing.° Mreover, Wrick
was not solely responsible for plaintiff's discharge as it was Powel |l who
initiated the disciplinary proceedings, and it was Long who recomended
plaintiff's termnation notw thstanding the disciplinary review board's
endorsenent of a three-day suspension. Hicks I, 756 F. Supp. at 1247-48
(describing the roles of Powell and Long in the context of plaintiff's
claimthat his discharge was racially notivated, but nowhere nentioning
Donald Wrick's role). Finally, to the extent that "personal aninosity"
led to plaintiff's termnation, clearly it was not solely Wrick's persona
feelings that nade it so. See id. at 1251 ("It is clear that Powell had
pl aced plaintiff on the express track to termnation. It is also clear
that Powell received the aid of Ed Ratliff and Steve Long in this
endeavor.").

PWth respect to plaintiff's first EEOCC filing and his
denotion, plaintiff failed even to establish a prima facie case.
The April 6, 1984, vote by a disciplinary review board in favor of
hi s denotion occurred five days before plaintiff filed his first
EECC conpl ai nt . Powel |, therefore, had to have recomended the
denotion at least five days before plaintiff's first filing. By
contrast, however, Long's decision to recommend plaintiff's
di scharge (despite the disciplinary review board's vote on May 9,
1984, in favor of a three-day suspension) as well as Donald
Wrick's formal decision to accept Long's reconmendation, occurred
approxi mately one nonth after the date on which plaintiff filed his
first EEOC conplaint (April 11, 1984), and at |east nine days after
t he date on which, according to defendants, they received actual
notice of plaintiff's first EEOC conplaint (April 30, 1984). See
Brief for Appellees at 24 n.5, & Addendum at 7 (nmenorandum from
Long to Lei gh Wayne, Human Rel ations Oficer, stating that notice
was received on April 30). Therefore, the timng of events
supports the inference that plaintiff's first EEOC filing was
causally related to his discharge. See G eenwod v. Ross, 778 F.2d
448, 456 (8th Gr. 1985) (holding that the facts were sufficient to
establish a prima facie case of retaliatory discharge where (1) the
plaintiff had filed an EEOC conplaint and a federal |awsuit,
(2) the defendants knew about his protected activity and consi dered
it detrinmental, and (3) his immediate supervisor, wth the
knowl edge and consent of his superiors, refused to renew the
plaintiff's enpl oynent contract).
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Neverthel ess, the district court did state in its opinion the
ultimate factual conclusion that defendants' decision to discharge
plaintiff "was not notivated by a desire to retaliate against plaintiff for
instituting a conplaint with the [EECC." Hcks V, slip op. at 8.
Therefore, we affirmin light of the Suprenme Court's nmandate in Hicks [11.

V.

For the foregoing reasons, the judgnent of the district court is
af firnmed

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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