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LAY, Circuit Judge.

Underwriters at Lloyd' s, London and Centennial |nsurance Conpany
(LIoyd's) appeal fromthe district court's grant of a declaratory judgnent
that the Di ocese of Wnona and the Archdi ocese of St. Paul and M nneapolis
are entitled to insurance coverage for conpensatory danmages awarded by a
state court jury to Thonmas M ozka who had been sexual |y abused by a priest,
Fat her Tom Adanson.



The prinmary basis of the present appeal by Lloyd's, joined by cross-
appel lant Interstate Fire and Casualty (Interstate), is that the abuse was
"expected" by the insureds, thus, there was no coverage within the terns
of their insurance policies. The Diocese and the Archdi ocese, as well as
Interstate and Aetna Casualty and Surety (Aetna), have filed cross-appeals
relating to the allocation of coverage anbng the three carriers and the
payment of attorneys' fees. The Diocese and the Archdi ocese al so appea
the nunber of "self-insured retentions”" they nmust pay. W hold that the
district court erred in finding coverage by Lloyd's and Interstate
t hroughout the period Mozka was abused. W discuss the renaining clains
on appeal relevant only to that holding. W affirmin part, reverse in
part, and remand to the district court.

BACKGROUND

The circunstances surrounding the underlying dispute relate to a
pedophilic priest who subjected nunerous children to prol onged periods of
sexual nol estation. The detailed facts of this case are set forth in
detail in the district court's opinion, Diocese of Wnona v. Interstate
Fire & Casualty Co., 858 F. Supp. 1407 (D. Mnn. 1994), and the state
court's opinion in the underlying litigation, Mozka v. Archdi ocese of St.
Paul & M nneapolis, 482 NW2d 806 (Mnn. C. App. 1992).

The Enpl oynent of Fat her Adanson

From 1958 until 1975, Father Adanson served as a priest in various
school and parish assignments in the Diocese of Wnona. In 1975, the
Di ocese transferred Adamson to the Archdiocese, where he served in
different positions until January 1985. Adanson's ministry was termn nated
by the Archdiocese in 1985 because of publicity and litigation surroundi ng
a sexual abuse claimunrelated to Mozka's suit. Wile Adanson remai ned
a priest, he did not serve at another parish in the Di ocese or Archdi ocese
after 1985.



Mozka sued the D ocese and Archdiocese, alleging that they
negligently and reckl essly supervi sed Adanson, allow ng Adanson to sexual ly
abuse Mozka when he was a nminor. Both the D ocese and the Archdiocese
conceded negligence but disputed their reckl essness. M ozka, 482 N W 2d
at 810. The jury awarded M ozka $821,250 in conpensatory danmages and
findi ng reckl essness, awarded $2, 700,000 in punitive danages. The punitive
damages award was | ater reduced to $187,000,! whi ch was uphel d on appeal.?
The parties involved paid the judgnent pursuant to an interim funding
agreenent which preserved their rights against each other. Diocese, 858
F. Supp. at 1413.°3

The | nsurance Policies

During the period Mozka was abused, the Diocese and the Archdi ocese
had standard Conprehensive General Liability (CQA)

The district court ruled that the punitive damges award was
not covered by the insurance policies, and neither the D ocese nor
t he Archdi ocese appeals this ruling.

2ln this regard, the Mnnesota Court of Appeals found
sufficient evidence "fromwhich the jury could conclude that Church
officials repeatedly and know ngly placed Adanson in situations
where he could sexually abuse boys and then failed to properly
supervi se himand di scl ose his sexual problem" 482 N.W2d at 813
(enphasi s added). The court found that this evidence constituted
"clear and convincing evidence that the acts of the defendant]s]
show a wllful indifference to the rights and safety of others”
sufficient to justify punitive damages. [1d. at 812.

3The jury in the underlying state court action was not asked
to apportion fault between the D ocese and Archdi ocese; rather
def endants stipul ated between thenselves that the Archdiocese is
liable for 45 percent and the D ocese for 55 percent of the
conpensatory damages. Al though none of the insurers is a part of
this stipulation, none challenge it. D ocese, 858 F. Supp. at
1413.
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policies, covering, anobng other things, personal injury. Each of the
policies is an "occurrence" based policy.*

Aetna insured the Archdiocese fromJuly 1, 1979 through August 30,
1980. Aetna's policy covers "ultinmate net loss in excess of . . . $10, 000
whi ch the insured shall becone legally obligated to pay as damages because
of . . . personal injury . . . caused by an occurrence." An occurrence is
defined as "an accident, including continuous or repeated exposure to
conditions, which results in personal injury . . . which is neither

expected nor intended fromthe standpoint of the insured[.]" Aetna' s App.

at 106 (enphasis added). The policy applies only to personal injury "which
occurs during the policy period," and has a $3,000,000 linit of liability
for each occurrence.

On Septenber 1, 1980, the Archdi ocese replaced Aetna's programwth
a Protected Self-Insurance Program Under this program the Archdi ocese
served as a self-insurer up to $100,000 per occurrence. This feature is
known as a "self-insured retention," or "SIR " The Archdi ocese purchased
two layers of insurance for |osses in excess of the SIR Lloyd' s provided
the first layer, with a limt of $100,000 per occurrence, and Interstate
provided the second, wth a limt of $4,6800,000 per occurrence.
Accordingly, in the event of a covered |oss for $5,000,000, the Archdi ocese
woul d be liable for the first $100,000, Lloyd's would be liable for the
next $100,000, and Interstate would be liable for the next $4,800,000. Any
| osses greater than $5, 000, 000 woul d be uni nsur ed.

Lloyd's policies are simlar to Aetna's in that they cover damages
"on account of personal injuries . . . arising out of any occurrence
happeni ng during the period of insurance.” |n |anguage

“Cccurrence-based policies, the traditional form of CG
I nsurance, cover any occurrence that happens within the policy
period, regardless of when the insured submits the clains. See
Hartford Fire Ins. Co. v. California, 509 U S 764, 771 (1993).
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simlar to that in Aetna's policy, the Lloyd's policies define an
occurrence as "an accident or a happening or event or a continuous or
repeated exposure to conditions which unexpectedly and unintentionally

results in personal injury . . . during the policy period." Aetna' s App.

at 138 (enphasis added). Lloyd's policy periods were one year |ong and
began on Septenber 1. Beginning on Septenber 1, 1986, Lloyd's policies
specifically excluded coverage for personal injury caused by sexual abuse.

Interstate's policies generally incorporated the terns of Lloyd's
policies. For purposes of this litigation, the only difference between
Interstate's and Lloyd's policies is that Interstate's included a sexua
abuse exclusion beginning on Septenber 1, 1985, a year earlier than
Ll oyd's.

The i nsurance purchased by the D ocese throughout the rel evant period
was essentially identical to the Archdi ocese's Protected Self-Insurance
Pr ogram The insurers were Lloyd's and Interstate. The primry
differences are that the Diocese's policy periods began on July 1 of each
year; its SIR per occurrence was $75,000 before July 1, 1983; and its SIR
per occurrence was $100,000 after that date. Ll oyd's covered the next
$125, 000 per occurrence up to July 1, 1983, after which it covered the next
$100,000. In all of the relevant policy periods Interstate covered the
next $4, 800,000 per occurrence. Aetna did not insure the D ocese at any
time relevant to this appeal

OCCURRENCES

The district court found the damage resulting from abuse was not
"expected", thus, there was an "occurrence" within the tinme period of each
policy. Based on Northern States Power Co. v. Fidelity & Casualty Co., 523
N.W2d 657 (Mnn. 1994) ("NSP'), the district court concluded that

Adarson' s abuse constituted a nunber of occurrences which nerged into "one

conti nuing occurrence." As



such, the court found coverage was afforded by each policy of the various
i nsurers, except for the policy periods that contained a sexual abuse
excl usion.®

°Lloyd's urges that since there was only "one continuous
occurrence," it should be responsible for at nbst one insurance
policy limt. This msreads the district court's opinion as well
as NSP.

The district court found the reasoning of NSP, involving
envi ronment al contam nati on produci ng one continuous occurrence,
was analogous to the repetitive sexual abuse by Adanson. I n
understanding this analysis, it is inportant to separate the
occurrence fromthe injury in fact. The occurrence results in the
injury, but the events constituting the occurrence are distinct
fromthe resulting injury. |In the context of the present case, the
occurrence is the continuous and repeated exposure of Mozka to the
negl i gent supervision of Father Adanson by both the D ocese and the
Archdi ocese. The abuse is the actual injury, not the occurrence.
Under M nnesota law, it is the tinme of the actual injury within the
effective dates of the policy which triggers the policy. See NSP,
523 N.W2d at 662. As Judge Weinstein explained in his thorough
di scussi on of the nunmber of occurrences in the Agent O ange case,
"the fact that an occurrence takes place at the sane tine as one or
nmore policy periods is irrelevant to coverage, since it is the tine
of injury that triggers coverage." See Uniroyal, Inc. v. Hone Ins.
Co., 707 F. Supp. 1368, 1392 (E.D.N. Y. 1988). The "occurrence" and
the "injury" it produces need not have any relationship to each
other in tine or place. See id. at 1387. |In other words, the tine
of the occurrence producing the injury is irrelevant to the
triggering of the policy.

This analysis by the district court is relevant to determning
the nunber of SIRs to be applied in each policy period. NSP and
Uniroyal, in effect, create a legal fiction that a single,
conti nuous occurrence spanning nultiple policy periods constitutes
a single occurrence in each policy period. See Uniroyal, 707 F.
Supp. at 1393; NSP, 523 NW2d at 664. 1In Uniroyal, the insurance
carrier urged that each injury constituted a separate occurrence.
Judge Weinstein rejected that view. He nade clear that an ongoi ng
exposure to a hazardous condition nust be treated as a single,
continuous occurrence to avoid the absurd situation where a
condition causing hundreds of thousands of injuries would
constitute hundreds of thousands of occurrences, forcing the
insured to pay for hundreds of thousands of SIRs. 707 F. Supp. at
1383. In both NSP and Uniroyal, the insured paid one SIR per
policy period.
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Lloyd' s and Interstate, however, assert that the damages arising from
Adanson's abuse was not covered because (1) the jury's finding of
recklessness in the state action collaterally estops the Diocese and the
Archdi ocese fromarguing they did not expect the abuse, and alternatively,
(2) the D ocese and the Archdi ocese expected the abuse within the neaning
of the insurance policies, thus, there was no occurrence and no coverage.
We agree with the district court's analysis finding that collateral
est oppel does not apply,® thus, we pass directly to the second issue as to
whet her the Diocese and the Archdi ocese expected, within the terms of the
policies, the sexual abuse.

Each of the insurance policies defines "occurrence" in a simlar
f ashi on. An "occurrence" requires an injury or event or happening
resulting in injury that is neither expected nor intended by the insured.
Al though Lloyd's and Interstate do not assert the Diocese and the
Archdi ocese intended that Adanson abuse M ozka, they do argue those damages
were "expected" under the terns of the policies. Interpreting M nnesota

case law, this court has stated:

"For the purposes of an exclusionary clause in an insurance
policy the word 'expected' denotes that the actor knew or
shoul d have known that there was a substantial probability that

certain consequences will result fromhis actions . . . The
results cease to be expected and coverage is present as the
probability that the consequences w |l follow decreases and

becones | ess than a substantial probability."

°The district court correctly reasoned that the finding of the
state court jury of "recklessness" by the D ocese and the
Archdi ocese, for purpose of awarding punitive danages, is a
separate and distinct issue frominsurance coverage. See D ocese,
858 F. Supp. at 1417-19 (recklessness reflects degree of
cul pability--such as an unreasonable but slight risk of extrene
harm -rather than |ikelihood of occurrence); but cf. Ohio Casualty
Ins. Co. v. Terrace Enters., Inc., 260 N.W2d 450, 452-53 (M nn
1977) (suggesting in dicta that a reckless act may not constitute
an occurrence).
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Auto-Omers Ins. Co. v. Jensen, 667 F.2d 714, 720 (8th G r. 1981) (quoting
City of Carter lLake v. Aetna Casualty & Sur. Co., 604 F.2d 1052, 1058-59
(8th Gr. 1979)); accord Bitum nous Casualty Corp. v. Tonka Corp., 9 F.3d
51, 53 (8th Cir. 1993), cert. denied, 114 S. C. 1834 (1994); see also
Continental W Ins. Co. v. Toal, 244 N W2d 121, 125 n.3 (Mnn. 1976).
This standard involves a higher degree of certainty than reasonable
foreseeability. Tonka, 9 F.3d at 53.

The issue then is whether a reasonably prudent person in the position
of the Diocese and the Archdi ocese knew or shoul d have known that Adanson's
abuse of Mozka was substantially probable as a result of the continuing
exposure caused by their willful indifference. See Sylvester Bros. Dev.
Co. v. Geat Cent. Ins. Co., 480 NW2d 368, 372 (Mnn. C. App. 1992).
In defining substantial probability, this court has stated, "[t]he
i ndi cations nust be strong enough to alert a reasonably prudent nman not

only to the possibility of the results occurring but the indications also
nmust be sufficient to forewarn himthat the results are highly likely to
occur." Carter Lake, 604 F.2d at 1059 n. 4.

The district court deternmined that at sone point before Mozka's
abuse in 1979 Adanson was "nore likely than not" to continue to abuse boys,
however, the court was unable to conclude that a reasonabl e person woul d
have determ ned before January 1985 that further pedophilia on Adanson's
part was "substantially probable or highly likely to occur." D ocese, 858
F. Supp. at 1419. We disagree.

The D ocese and the Archdi ocese argue that this court may not reverse
the district court finding that the abuse was not substantially probable
unl ess such finding can be said to be clearly erroneous. See, e.q.,
Universal Mnerals, Inc. v. CA Hughes & Co., 669 F.2d 98 (3d Cir. 1981).
However, this argunent overlooks that the district court's concl usion--that

Adanson's
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abuse of Mozka was not substantially probable--is a m xed question of fact
and | aw. Here the facts are undisputed. Where the facts upon which
liability is clained or denied under an insurance policy are undi sputed and
the existence or anount of liability depends solely upon a construction of
the policy, the question presented is one of law and this court reviews the
finding de novo. See Tonka, 9 F.3d at 52; Auto-Oamers, 667 F.2d at 721

Substantial Probability

A review of Mnnesota and Eighth Circuit decisions recognizes the
fundanmental prenmise that an insurance policy protects an insured from
fortuitous loss.” For exanple, if a building contractor suffers a |oss
because of unknowi ng nistakes or carel essness, the resulting damage is
intended to be covered. If, however, the loss is incurred due to
intentional acts, no coverage is intended. See Bartlett, 240 NW2d at 313
(hol ding that contractor who know ngly violated contract specifications

consciously controlled risk of loss, precluding an "occurrence"). Wile
an insured has a reasonabl e expectation in securing a C& policy that the
policy will cover sone negligent acts, it does not necessarily follow that
all negligent acts are covered. This court has held under M nnesota | aw
that there nmay be instances when, although an insured was negligent, she
knew or should have known that resulting danage was expected. See Auto-
Owmers, 667 F.2d at 7109. The difference between danmges that are
reasonably foreseeabl e and danages that are substantially probable is one
of degree of expectability. 1d. at 720.

I'nsurers distribute losses anbng |arge nunbers of
policyholders. They are able to properly set prem uns and supply
coverage only if those |losses are uncertain fromthe standpoint of
any single policyholder. If a single insured is allowed to
consciously control the risks covered by the policy, a central
concept of insurance is violated. Bi tum nous Casualty Corp. V.
Bartlett, 240 N.W2d 310, 313 (Mnn. 1976), overruled on other
grounds, Prahmv. Rupp Const. Co., 277 N.W2d 389 (Mnn. 1979).
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Thus, for exanple, this court held under the substantially probable
test that if an insured is alerted to a problem its cause, and knows or
shoul d have known of the likelihood of the problems reoccurrence, it
cannot ignore such problemand then look to its insurer to reinburse it for
the liability incurred by reason of such inaction. Carter Lake, 604 F.2d

at 1059 (no occurrence where city failed to repair sewer equi prment after
repeat ed equi pnent failures and took calculated risk that |oss woul d not
occur). Relatedly, if an insured undertakes a course of action, knows of
the substantial risks involved, proceeds in light of this know edge, and
di sregards the known hazard, the M nnesota Court of Appeals has held that
no "occurrence” will lie. Farmers Union Gl Co. v. Mitual Serv. Ins. Co.

422 N.W2d 530, 533 (Mnn. &. App. 1988) (no occurrence for danmage to crop
where farming cooperative sprayed non-approved herbicide with know edge

that use of the mixture was illegal and that there was a chance the m xture
would kill the crop).?®

This court recently applied these concepts to deternine whether
damage was "expected" in Tonka. |n Tonka, a manufacturer know ngly dunped
manuf acturing solvents in its parking | ot and on

8The M nnesota Court of Appeals cited with approval the
district court's conclusion that notw thstanding the fact that "no
damage of any sort was intended," the cooperative was reckless and
t here was no occurrence:

In the current case, the insured had full access to
product use instruction and knew for a fact that the

requested use [was not federally approved]. [ The co-
op's] enployees knew the requested herbicide was often
used to kill the crop now being clained as a |l oss. The

resul tant damage shoul d have been highly expected and a
contrary belief is absurd in light of the admtted
know edge of the insured. . . . The know edge of the
insured inplies a high expectation of crop danage that is
not an occurrence under the insurance policy now at
i ssue.

Farnmers Union, 422 N.W2d at 532 (quoting district court).
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adj acent |land notw thstanding its know edge that dunping the solvents on-
site was dangerous to hunmans and environmentally harnful. W stated:

In these circunstances, we agree with the district court
that Tonka knew or should have known that there was a
substantial probability that its on-site dunping of liquid
wast es containing TCE and other sol vents woul d cause property
damage. Therefore, the damage that did result was "expected"
as a matter of Mnnesota law,. and there was no covered
"occurrence" under the Insurers' policies.

Id. at 54 (enphasis added). Wth these concepts in nind, we nowturn to
t he basically undi sputed facts.

The Di ocese

The record shows that prior to Adanson's abuse of Mozka in 1979,
there were eight separate cases of sexual abuse or attenpted abuse reported
to the Diocese and adnitted to by Adanson. The adnitted abuse began in
1961. In 1964, the Diocese first |earned that Adanson, in that sane year,
had attenpted to sexually nolest a boy on five or six occasions. Adanson
admtted to the Vicar CGeneral of the Diocese that he had touched the youth.
Tr. at 762-76. In 1966, the D ocese |earned of an incident in which
Adanson asked two boys to disrobe. The boys reported the incident to a
priest in the D ocese; Adamson again admitted the solicitation. |In 1973,
Adanson tried to grab a boy's genitals while they were in a swi ming pool .
The boy told a priest about the attenpted abuse, who in turn told the
Bi shop of the Diocese. At the tine sane, the Bishop received an anonynous
phone call about Adanson's association wth boys. Once again, Adanson
admitted the attenpted abuse. In 1974, while sitting in a sauna or
swi mmi ng pool, Adanmson touched another boy's genitals. This boy told
others. The Bishop again nmet with Adanson who adnmitted the abuse. In
addition, in 1974, the D ocese received additional reports that Adanson had
sexual |y
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abused and victim zed over twenty children since 1964. |n 1974, the Bi shop
al so | earned that Adanson had been sexually abusing a boy for over ten
years. In response to this report by the victims brother, Adanmson
admtted to sexually abusing the youth, and also adnitted there had been
anot her "problen with a "younger person" in the early 1960's. Tr. at
1211.

Thus, within the fifteen years prior to Adanson's abuse of Mozka,
the Diocese was alerted to Adanson's sexual abuse of boys which occurred
as a direct result of the D ocese's inadequate supervision. |In response
to these incidents, the D ocese failed to take adequate renedi al neasures.
The typical response was to transfer Adanson to anot her school or parish
where he continued to have access to and sexually nolest children.
Furthernore, although the Di ocese required that Adanson receive treatnent
for his pedophilia as early as 1966, the Diocese was fully aware this
treatnent was not effective because Adanson continued to abuse children.
On two separate occasions in 1974, the Personnel Board of the D ocese noted
that Adanmson was "having a recurring problent and needed in-patient
treat ment. Pl. Tr. Exh. No. 3. Even after Adamson underwent in-patient
treatnent, the Diocese knew it was ineffective. Upon concl usi on of
Adanson's in-patient treatnent, one of his doctors said that Adanson was
only "slightly inproved." Tr. at 1731. |Indeed, the Diocese itself was
nore than nerely skeptical that Adanson was rehabilitated. The Bi shop
testified that he "didn't have any confidence" in the treatnent program
t hat Adanson attended. Tr. at 1218. Furthernore, in spite of the
i nportance Adanson's doctors placed on continui ng out-patient therapy, the
Di ocese knew that Adanson was not continuing his therapy. 1In response to
guestioning by a nun about Adanson's sexual nolestation of a youth, the
Bi shop stated that although Adanson had received the finest treatnent
avai |l abl e, Adanson hinself admtted that he was unabl e to control hinself.
Mor eover, in 1975, the Bishop concluded that there were questions about
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Adanson's rel ationships with boys in each of the communities in which he
had served.

In 1975, the Bishop pressured Adanson into taking a | eave of absence
to undergo counseling in St. Paul, transferring himto the Archdiocese.
The Bishop refused to reappoint Adanson in the Diocese until Adanson's
counsel or nmade the recommendation that the treatnent program had been
ef fective, and that Adanson could be responsibly entrusted with pastora
care. The Bishop testified that in fornulating this decision he felt the
needs of Adanson needed to be bal anced agai nst the needs of all people in
t he di ocese, including the needs of the parishioners "of whatever age" to
be free of Adamson's "sexuality problem" Tr. at 1297. Notw thstandi ng
the Bishop's refusal to appoint Adanmson to another parish in the D ocese
until he could be entrusted with pastoral care, the Archbishop, with the
Bi shop' s approval, appoi nted Adanson associ ate pastor of St. Thomas Agqui nas
Church in 1976, and head pastor at |nmmacul ate Conception Church in 1979.
Adanson, while he was a priest at |nmmacul ate, began abusing Mozka in
Cctober 1979. The abuse of Mozka continued on a frequent basis until the
spring of 1984, and thereafter on a sporadic basis until 1987.

In light of these undisputed facts, we hold as a matter of M nnesota
| aw t hat Adanson's abuse of Mozka was expected by the D ocese for purpose
of determi ning whether there was an occurrence under the policies in
guesti on. A reasonably prudent person in the position of the Diocese
shoul d have known there was a substantial probability that Adanson woul d
continue to sexually abuse children. The D ocese knew of Adanson's sexua
abuse of boys over fifteen years. The D ocese knew it was recurring. The
Di ocese knew treatnent was ineffective. The D ocese knew Adanson coul d not
control hinself. The Diocese knew that he had nol ested boys in each and
every parish in which he served, yet allowed Adanson to be placed in the
Archdi ocese in situations where he could continue to abuse. The fact that
the Di ocese transferred Adanson to the
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Archdiocese in light of the needs of youthful parishioners to be free from
Adanson' s "sexual ity problent severely undernines the Di ocese's assertion
that further abuse was not substantially probable. A review of the record
as a whol e contain overwhel mng evidence that the D ocese knew or should
have known that Adanson's continued sexual abuse was highly likely to
reoccur. Under the circunstances, we hold as a natter of |aw there was no
occurrence within the neaning of the Diocese's insurance policies, and
consequently, no insurance coverage is available to the D ocese for danages
arising from Adanson's abuse of M ozka.

The Archdi ocese

After being transferred to the Archdi ocese fromthe Di ocese, Father
Adanson cane to Mnneapolis in 1975 to continue sexual counseling and to
conplete his degree work. The district court found, on conflicting
evi dence, that the Archbhishop "apparently did not |earn of [Adanson's
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pedophilia] until late 1980." D ocese, 858 F. Supp. at 1410.° However
the Bishop also testified that he

S her evidence suggested the Archbi shop was infornmed of
Adanson' s pedophilia as early as January 1975. Specifically, in an
Cctober 1984 letter to the Archbi shop, the Bishop wote:

| am very sorry that Father Adanson's many talents
continue to be conprom sed because of his involvenent
with juvenile males; and all the nore so now that his
i rresponsi bl e conduct has now beconme a matter of public

record. . . . As you wll recall, when | asked you to
consi der hel ping Father Adanmson in January of 1975 |
indicated that | could no longer ask him to accept

pastoral responsibilities in the Wnona D ocese because
of this sanme type of problem

Tr. at 1258-59. At trial, the Bishop was asked,

[ When you say, "because of this sanme type of problem"”
you are referring here to, are you not, Father Adanson's
i nvol venent with juvenile nal es?

A Yes. | would include [a previously abused juvenile
mal e] in that statenent.

Q Right. And you are saying here that when you
asked Archbishop Roach to consider helping
Fat her Adanmson in January '75, you indicated to
himthat you could no |onger ask himto accept
responsibility for that reason?

A, Wll again, | guess that's the indirection of ny
first letter to Archbi shop Roach that | did not

spell -- sinply said he was comng to the GCties
to be involved in this consultation services
pr ogram And in -- that is as specific as |

becanme with Archbi shop Roach.
Id. at 1259.
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wrote the Archbishop a letter enphasizing Adanson's continued need for
therapy. Tr. at 1263. Further, the Bishop testified that while he never
told the Archbi shop that Adanson "needed help," it was his perception that
"the inplication would be that if he's in therapy there must be a problem"
Tr. at 1264.

In Novenber 1980, it is wundisputed the Archdi ocese |earned of
Adanson' s pedophilia. Two boys notified a priest that Adanson had fondl ed
a young boy in a whirlpool. Wthin the next week, the father of the boy
met with the priest, and indicated he was concerned that several other
youths, all the sane age as the fondling victim nmay have been assaulted
by Adanson and gave the priest their nanes. The priest reported this
i nci dent, anong others, to the Chancellor of the Archdi ocese. In the
Chancel l or's neeting nenorandum prepared in Novenber 1980, it is reported
that "Father Adanson has a nunber of young people stop to see him They
usual ly use the private entrance of the pastor and their presence is never
nmentioned." Tr. at 1776. Additionally, it is reported that Adanmson had
two 13 or 14 year old boys spend the night in Septenber or Cctober of 1979,
and that this was known at the tinme to both the priest and the housekeeper
at | mmacul ate Conception.

°Fat her Wajda, a priest at Immacul ate Conception, testified
as follows:

Vell, | woke up in the norning and | was goi ng out of ny
room and across the hall are two guest roons. At that
particular time | heard noise in one of the guest roons
and | was not aware that there had been any house guests
to come to stay the night before. And a little bit later
on, the two boys had cone out of that room

Tr. at 1777.
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Furthernmore, there was a report of Adanson taking showers with a nunmber of
young boys on an afternoon when there was no school, which was reported to
the Chancellor at the tine it occurred. Tr. at 1779. The report also
stated that "[Father Adanson] frequently takes young boys to the YMCA and

fewer and fewer want to go, and find nore and nore excuses not to."
Tr. at 1781. Finally, the report stated that Father Wajda reported to the
Chancel lor that "[t]here are a nunber of other things -- taking a young boy
by the nane of Tom Maruska [sic] for overnights in Rochester. A kind of
world that centers on young boys and sone | ate night going out and havi ng
visitors in." 1d.

After Adanson fondled the boy in the whirl pool in Novenber 1980, the
Ar chbi shop wote to the Bishop of Wnona in Decenber 1980, stating that
Adanson had sexual |y nolested a youth at | muacul ate Conception, and that
Adarmson woul d have to resign. The Bishop responded that he understood that
there was no alternative and that he "insisted on the sane procedure in
January of 1975 after it becane evident that the Hartford [treatnent]
program had been rather pro forma." Tr. at 1323-24 (enphasis added). The
Bi shop further wote, "Naturally, |'m very sorry that the problem

reoccurred . . . ." Tr. at 1326 (enphasis added). In response to the
Ar chbi shop' s indication that Adanson would again be entering a treatnent
program the Bishop responded to the Archbi shop "[p]lease God, [let] this
present program. . . help himresolve this long standing problem" |Id

(enmphasi s added). Adanson entered an in-patient treatnent program and was
assi gned by the Archbishop to another parish within six weeks.
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We hold that Adanson's abuse of Mozka was expected within the
neani ng of the Archdiocese's insurance policies as of Decenber 1980. The
Archdi ocese had received nunerous reports of abuse by Adanson. The
Archdi ocese knew he fondled a boy in the whirlpool. The Archdi ocese knew
Adarson had young boys spend the night and that Adanson engaged in a "kind
of world that centers on young boys and sone late night going out and
having visitors in." Mozka was identified as one of the boys.
Furthernore, as of Decenber 1980, the Archbishop knew fromthe Bi shop of
the Diocese that Adanson had previously been in treatnent for a
"l ongstandi ng" and "reoccurring" problem and knew, based on the nore
recent incidents, that previous treatnents under the direction of the
Di ocese had not been effective. Nonetheless, the Archdi ocese disregarded
t hese known risks by placing Adanson in another parish and continuing to
provi de inadequate supervision, such that Adanson was able to continue
abusi ng Mozka. The actions of the Archdi ocese were repeated and know ng.
See Mozka, 482 NW2d at 813. A reviewof the record as a whol e contains
overwhel m ng evidence that the Archdi ocese knew or shoul d have known t hat
personal injury from child sexual abuse by continuing to allow Father
Adanson's access to children was highly likely to occur. Under the
circunstances, we hold there was no insurance coverage available to the
Archdi ocese after Decenber 1980 for dammges arising from Adanson's abuse
of M ozka.

Havi ng decided that the repeated exposure of Mozka to Adanson
resulting in abuse of Mozka was expected by the D ocese at all relevant
tinmes, we find no insurance coverage was afforded to the Diocese. W also
find the injury fromthe sane exposure to conditions was not unexpected by
t he Archdi ocese after Decenber 1980. Under these circunmstances, we nust
determi ne the extent to which the Archdi ocese's insurance policies cover
t he damages i ncurred.
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Al | ocati on

The parties agree that Mozka's abuse began in Cctober 1979 and
continued until February 1987. Thus, it is undisputed that Mozka suffered
"actual injury" in all policy periods, triggering the coverage of all such
policy periods. See NSP, 523 N.W2d at 663.' W have deternined,
however, that there was no covered "occurrence" for purposes of insurance
coverage for the Archdi ocese after Decenber 1980, thus, the only insurance
coverage triggered are those in effect from Cctober 1979 through Decenber
1980: Aetna's through August 30, 1980, and Lloyd's and Interstate's
commenci ng Septenber 1, 1980.

Under NSP, where insurers are held consecutively liable, and there
is no evidence allocating the timng of actual damages, the proper nethod
is to allocate damages pro rata by each insurer's "time on the risk." 523
N.W2d at 662 (citing Insurance Co. of N Am v. Forty-Eight Insulations,
Inc., 633 F.2d 1212 (6th Cr. 1980), anended, 657 F.2d 814 (6th Cr. 1981),
cert. denied, 454 U S. 1109 (1981)). Each triggered policy, therefore
bears a share of the total danages proportionate to the tine period it was

on the risk relative to the tine period coverage was triggered. Forty-
Eight Insulations, 633 F.2d at 1224. The Archdi ocese nust bear its share
of the liability risk for the period in which it had no i nsurance coverage-
-that is, after Decenmber 1980. |d.

Adanson' s abuse of Mozka | asted 89 nonths, from Cctober 1979 through
February 1987. Aetna insured the Archdi ocese from

YFurthernore, as we discussed in footnote 5, supra, the court
in NSP also held that in situations in which nmultiple policies
i nvol ved where there was one continuous occurrence, the courts
should apply one full SIRor limt to each separate policy period.
523 NW2d at 664. Thus, under the rationale set forth in NSP, the
Archdi ocese nust assune the retained limt with respect to each of
the triggered policies.
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Sept enber 1979, through August 1980; thus, it is "on the risk" for eleven
of 89 nonths. Lloyd's and Interstate insured the Archdiocese from
Sept enber 1980 through Decenber 1980, which is the tinme when Adanson's
abuse of Mozka was no |onger an occurrence for the purposes of coverage.
Thus, Lloyd's and Interstate are "on the risk" for four of 89 nonths.

The Judgnent Agai nst Aet na

A judgnent was rendered against Aetna for $41,422. This is not
contested on appeal. The math used to reach the verdict was based on the
Archdi ocese bei ng responsi ble for 45 percent of the state court verdict of
$924,570* resulting in the sum of $416, 056.50. Wien this sum is
proportioned over 89 nonths, the allocation per nonth is $4,674. \Wen
multiplied by the el even nonths Aetna was on the risk the overall liability
is $51,422. Subtracting the Archdi ocese's $10,000 SIR, the anpbunt owed by
Aetna is $41,422. Aetna contributed $127,258 as a tentative share to pay
Mozka. Therefore, it asserts that the sumowed Aetna by the Archdi ocese
is $127,258 |less $41, 422. This cones to $85, 836. The district court
di vided this sum between the Di ocese and the Archdi ocese on the basis of
the stipulation nmade by them W find this to be error. Aetna had no
contract or privity with the Diocese. Aetna was not sued by the Di ocese.
Aet na shoul d receive rei nbursenent of the full $85,836 fromits insured,
t he Archdi ocese.

Judonment Against lLloyd's and Interstate

Liability is pro-rated to the Archdi ocese for the periods there was
no i nsurance coverage, thus, it is liable for 75 of 89

2Excl udi ng punitive damages, the judgnent was for $821, 250.
Wth interest, the conpensatory award total ed $924,570. D ocese,
858 F. Supp. at 1413.
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nont hs. However, based upon the allocation of the four nonths where we
find Lloyd's and Interstate covered the Archdi ocese, thus the allocation
of damages anounts to $4,674.79 a nonth, or a total of $18,699.16. Because
the SIR is triggered by the occurrence beginning in Cctober 1980, the
Archdi ocese nmust pay the first $100,000 of the actual damage incurred
during this time. Thus, the result is that Lloyd's and Interstate incur
no liability to the Archdi ocese.

ATTORNEYS' FEES

The district court found the Archdi ocese was not entitled to attorney
fees expended in defending the underlying state acti on because the request
for fees should have been subnmitted to the court during the trial seeking
indemmity as part of the "ultimate net loss" to the Archdiocese.®® The
district court concluded that such |litigation expenses were not
appropriately addressed in post trial notions. The Archdi ocese asserts
error with the district court's denial of these expenses. Conversely, the
i nsurance carriers assert error in the district court's grant of expenses
to the Archdiocese incurred in the declaratory judgnent action seeking
i ndemmi fi cati on.

The Underlying Litigation

Aetna fulfilled its duty to defend the Archdiocese in the state
proceedi ng brought by M ozka. The Archdi ocese seeks no fees

3The Diocese also raises this claimin its cross-appeal.
However, as the Diocese is not entitled to any coverage because
there was no occurrence under its policies, the D ocese is al so not
entitled to its litigation expenses in either the underlying
l[itigation or the declaratory judgnent action. Since there was no
duty to indemify, the Diocese's insurer carriers were not liable
to pay fees or expenses in the state court suit or in the
declaratory judgnent action. See State FarmFire & Casualty Co. V.
Wllians, 355 N.W2d 421, 425 (M nn. 1984).
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from Aetna. The Archdi ocese brought a post-trial notion against Lloyd's
and Interstate for attorneys' fees expended in the underlying state court
action in the form of a request for anmended findings of fact and
conclusions of law under Fed. R Cv. Prob. 52(b).!* The Archdi ocese
contends error, arguing the district court's refusal to enter a judgnment
for defense costs is contrary to the policy language. It is undisputed
that |egal fees expended by an insured may be considered part of the
insured's "ultimate net |oss" under the applicable insurance policies. The
i ssue here is whether a post trial notion was the proper vehicle to request
fees. Mdtions to anend a judgnent cannot be used to raise argunents which
could have been raised prior to the issuance of judgnent. Concordi a
College Corp. v. WR Gace & Co., 999 F.2d 326, 330 (8th Gr. 1993), cert.
denied, 114 S. . 926 (1994). The Archdi ocese had anple tine to produce
evi dence and argunent regarding their |egal expenses in the underlying

litigation during trial, but no such evidence or argunent was presented.
We, therefore, affirmthe ruling of the district court.?®

“We are perplexed by the Archdi ocese's claimfor attorney fees
in the underlying state court action in view of the fact that Aetna
provi ded the Archdiocese with a defense. Al though the issue is not
briefed, the claimevidently is nmade seeking reinbursenent for the
Archdi ocese's personal | awer who assisted Aetna in the defense.
Such a claimis highly questionable on its nerits.

5The Archdi ocese urges it is entitled to fees under M nnesota
law, citing Kline v. Hanover Ins. Co., 368 NW2d 381 (Mnn. C
App. 1985) and SCSC Corp. v. Allied Mut. Ins. Co., 515 N.W2d 588
(Mnn. C. App. 1994), aff'd in part, rev'd in part by SCSC Corp.

v. Alied Mut. Ins. Co., 536 NW2d 305 (Mnn. 1995). The
Archdi ocese's reliance on the cited cases as authority on the issue
of federal procedure is m splaced. In SCSC, the timng of the

request for attorney fees was not raised, discussed, or condoned in
either the state appellate court or the supreme court opinion.
Absent any di scussion of the issue, there is no inport to the bare
fact that plaintiff's request for costs was raised in post-judgnent
proceedings. In Kline, the plaintiff sought attorney fees incurred
in a declaratory judgnent action, not an underlying personal injury
case, thus, Kline is inapposite.
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Decl arat ory Judgnent Action

The district court granted the Archdiocese its attorneys' fees
incurred in the declaratory judgnent action. The court held that expenses
incurred in a declaratory judgnent action against an insurer who denies
coverage are properly treated as consequential expense arising out of a
covered occurrence for the purposes of defining the ultinmate net |oss.
Noting the M nnesota Suprene Court has repeatedly stated that the preferred
nethod in M nnesota for resolving a dispute over coverage is an action for
declaratory judgnment, the district court stated "[a]n insurer that denies
coverage and/or defense nmust reasonably expect that a declaratory judgnment
actionis alikely result. It is thus a reasonably foreseeabl e consequence
of the occurrence itself." D ocese of Wnhona v. Interstate Fire & Casualty
Co., 916 F. Supp. 923, 934 (D. Mnn. 1995).

Lloyd's and Interstate argue the district court erred in interpreting
the contractual |anguage in the insurance policies to allow for the
recovery of the Archdiocese's litigation expenses in a declaratory judgnent
action against its insurers. W nust agree. The ultimate net |oss covered
by Lloyd's insuring agreenents neans the "total sumwhich the [Archdi ocese]
becones obligated to pay by reason of personal injury . . . through
adj udi cation" and includes "all suns paid as sal aries, wages, conpensation
fees, charges and | aw costs" and "expenses for . . . lawers . . . , and
for litigation, settlenent, adjustnent and investigation of clains and
suits which are paid as a consequence of any occurrence covered hereunder

." Aetna's App. at 138. The fees in the declaratory judgnent action
are not recoverable, however, because the Archdiocese is attenpting to
assert a right to indemification and this is not a consequence of the

occurrence agai nst which the Archdi ocese insured. Al t hough the policy
clearly intends coverage for attorneys' fees arising out of the underlying
state court litigation, there is no corresponding intention expressed
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concerning fees arising out of a subsequent suit seeking indemification
Absent a "specific provision in the insurance contract itself," the insured
may not recover attorneys' fees incurred in an action against the insurer
to establish coverage under an insurance policy providing i ndemification
for losses. Rent-A Scooter, Inc. v. Universal Underwiters Ins. Co., 173
Nw2d 9, 12 (Mnn. 1969). The M nnesota Suprenme Court's encouragenment of
decl aratory judgnent actions extends only to those circunstances where
there is a claimof a duty to defend. See,_e.qg., Spicer, Watson & Carp v.
M nnesota Lawyers Miut. Ins. Go., 502 N.W2d 400, 403 (Mnn. C. App. 1993).
In the present case, the claimasserted relates to the Archdi ocese's right

to be indemified, not to a duty to defend.

Where a contract is breached and a suit is brought to enforce the
contract, it could in sone sense be said that the fees incurred are
causally related to the breach. That causal relationship, however, does
not entitle the prevailing party in such a contract action on an
i ndemni fication agreenent to recover fees. See Frost v. Jordon, 36 N W
713, 714 (Mnn. 1887) ("[1]t is against the analogies of the law to all ow
expenses of litigation beyond the costs allowed by statute, which, as said

before, however inadequate, are the neasure of indemity which the |aw
provides."). Absent clear contractual |anguage to the contrary, we hold
the Archdi ocese may not recover attorneys' fees expended in prosecuting

1*The M nnesota Supreme Court has also stated that policy
considerations dictate the award of attorneys' fees when an insured
must commence a declaratory judgnent action to conpel coverage.
The policy considerations supporting the recovery of attorneys’
fees in declaratory judgnment action, however, extend only to those
cases where there is a duty to defend. See Security Miut. Casualty
Co. v. Luthi, 226 NW2d 878, 885 (Mnn. 1975) ("To deny an insured
the legal fees incurred in establishing coverage [when there is a
duty to defend] would work a substantial hardship in many
i nstances. The insured would be conpelled to bear litigation costs
in situations where he contracted in order to avoid just such an
expense.").
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or defending the declaratory judgnent action based on its indemnification
agreenent with Lloyd's and Interstate. Such clear contractual |anguage
does not exist. Having deternmined that attorneys' fees are not
recoverabl e, we need not address the issue of allocation of such fees.

Thus, we hold that the judgnent against Aetna for $41, 422 was proper;
that Aetna is entitled to reinbursenent fromthe Archdi ocese only, not the
Di ocese; that neither the Diocese or the Archdi ocese are entitled to
indemmification from Lloyd's or Interstate; and that the D ocese and
Archdi ocese are not entitled to attorney fees or other expenses from
Lloyd' s or Interstate. The case is remanded to the district court to enter
judgnent in accord with this opinion.

A true copy.
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CLERK, U. S. COURT OF APPEALS, EIGHTH CI RCUIT.
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