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The district court! sentenced Cesar Canpos to 168 nonths (14 years)
in prison following his guilty plea to one count of conspiracy to possess
with intent to distribute cocaine in violation of 21 U S.C. § 846. Canpos
appeal s his sentence. Because we find no error in the district court's
application of the sentencing guidelines, we affirm

. BACKGROUND

In October 1993, Canpos was arrested in New York City for his role
in the distribution of cocaine in Kansas Cty, Mssouri. A federal grand
jury returned a single-count indictrment charging Canpos with conspiracy to
possess with intent to distribute cocaine. Canpos pleaded guilty to that
charge on March 8, 1994,
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and his case proceeded to sentencing. At the sentencing hearing, three
i ssues were in dispute: 1) the anount of cocaine for which Canpos woul d
be held responsible; 2) Canpos' entitlenment to credit for acceptance of
responsibility for the offense; and 3) Canpos' eligibility for an upward
adj ustnment for an aggravating role in the offense.

The governnent called four wi tnesses to describe the conpl ex Kansas
City cocaine trafficking operation and to identify Canpos as its nmjor
source of supply in New York City. Three of these w tnesses, Andrew M guel
Mel o, Thonmas Hedges, and M chael Kern, were directly involved in the drug
di stri buti on schene. The fourth witness, FBlI Agent Dennis Conway, had
headed the investigation of the trafficking ring and had intervi ewed
several of Canpos' co-conspirators concerning the drug operation
According to these witnesses, Canpos' cocaine trafficking activities in
Kansas Gty began in 1987. At that tine, Melo noved from New York City to
Kansas City to be near his girlfriend. There, Ml o net Hedges, and the two
becane partners in the trafficking of small anobunts of cocaine. However,
due to the demands of Kern, a regular custoner, Mlo and Hedges soon
requi red a supplier who could provide cocaine in kilogramanounts. Canpos,
a New York City resident, becane this supplier

Canpos, acconpanied by two couriers, personally nmade one cocaine
delivery to Kansas City in 1987. Mel o, Hedges and Kern testified that
after that delivery they obtained additional anmbunts from Canpos in various
ways. On sone occasions, Ml o and Hedges, and sonetinmes Kern, would travel
to New York where they woul d obtain cocaine from Canpos or fromcouriers
nanm ng Canpos as their source of supply. On others, Canpos would send
couriers to Kansas Gty to deliver cocaine. The governnent contended t hat
Canpos had a hand in the distribution of approximately forty kil ograns of
cocaine in Kansas City prior to his arrest.



Canpos presented a very different version of his involvenent in
Kansas Gty drug trafficking. Taking the stand in his own defense, Canpos
acknow edged that he had nade one trip to Kansas City to deliver cocaine.
He testified, however, that he supplied Hedges and Melo only four nore
times in New York Gty, and that he had sent only two additional kil ograns
to Kansas Gty through couriers. Canpos insisted that he had distributed
no nore than eight pounds (approximately 3.5 kil ograns) of cocai ne during
his association with Hedges and Melo. |In support of his testinony, Canpos
submitted the results of a polygraph exanination he had taken and the
testinony of Bruce Howell, a pol ygraph examner. Howell testified that the
results of the pol ygraph exam nation indi cated Canpos' adm ssions regarding
drug quantity were truthful

At the conclusion of the sentencing hearing, the district court found
t hat Canpos was responsible for the distribution of between fifteen and
fifty kilograns of cocaine. The court also concluded that Canpos was not
entitled to a reduction in offense | evel for acceptance of responsibility.
Finally, the court determned that the facts did not warrant an of f ense-
| evel increase for an aggravating role in the crine. These findings
yi el ded an offense level of thirty-four, a crimnal history category of |
and a sentencing range of 151-188 nonths under the sentencing guidelines.
The court sentenced Canpos to 168 nonths in prison

On appeal, Canpos argues that the district court's drug quantity
determination is clearly erroneous. Canpos further argues that the
district court violated his right to due process by relying on hearsay
staterments in nmaking its sentencing determ nations. Finally, Canpos argues
that the district court erred in failing to grant hima two-1evel reduction
for acceptance of responsibility.



1. DI SCUSSI ON

A. Drug Quantity

Canpos first argues that the district court erred in determning the
drug quantity involved in the offense. At sentencing, the governnent mnust

prove drug quantity by a preponderance of the evidence.? See, e.g., United
States v. Pugh, 25 F.3d 669, 676 (8th Gr. 1994); United States v. W]l ey,
997 F.2d 378, 385 (8th Gr.), cert. denied, 114 S. . 600 (1993). W will
not reverse the sentencing court's drug quantity determi nation unless the

def endant proves that determination is clearly erroneous. WIley, 997 F.2d
at 385. Canpos has failed to do so here.

Ampl e evidence supported the district court's quantity findings.
Three witnesses testified regarding their personal contacts wth Canpos and
his couriers. Al three witnesses identified Canpos as the prinmary source
of the cocaine they received. All three also testified that Canpos
provided the operation quantities of cocaine which were well within the
range of the district court's findings. Finally, these witnesses all gave
simlar accounts of the various participants in the conspiracy and

2Canpos argues that the district court concluded drug quantity
shoul d be proved by clear and convi ncing evidence, and urges us to
adopt that sane standard. Relying on United States v. Kikunura,
918 F.2d 1084 (3d Cr. 1990), Canpos contends that because drug
guantity has an extrene inpact on the length of his sentence, due
process requires that the anount of cocai ne be proved by clear and
convi nci ng evi dence. That argunent is w thout nerit. First, a
careful reading of the district court's opinion shows the court
recognized that drug quantity need only be proved by a
pr eponderance of the evidence (although it found clear and
convincing evidence supporting its quantity determ nation).
Second, although we have indicated there nmay be cases where a
sentenci ng factor has such a di sproportionate effect on a sentence
t hat due process would require a higher burden of proof, see United
States v. Townley, 929 F.2d 365, 369 (8th Cr. 1991), this is not
such a case.
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their corresponding roles in the drug operation. This testinony was
corroborated by information obtained from pen registers the FBI used to
nmonitor the tel ephones of Melo's girlfriend and Hedges. As Agent Conway
noted, these pen registers docunented several contacts between Mel o and
Canpos and bet ween Hedges and Canpos.

To discredit this evidence, Canpos points to inconsistencies in the
testinony of Melo, Hedges, and Kern. Canpos al so argues that because the
three witnesses were testifying pursuant to cooperation agreenents with the
governnent, their testinony was inherently unreliable. He further contends
that the district court should have given nore weight to his own testinony
and to the results of the pol ygraph exam nation. These argunents anpunt
to little nore than an attack on the credibility determ nations of the
district court--determinations which the district judge is in the best

position to nmake and which are "“virtually unreviewable on appeal.
United States v. Adipietro, 983 F.2d 1468, 1479 (8th Cir. 1993) (quoting
United States v. Candie, 974 F.2d 61, 64 (8th Cr. 1992); see also United
States v. Eberspacher, 936 F.2d 387, 389 (8th Cir. 1991). Here, the
district court carefully considered all of the evidence presented,

i ncl udi ng the inconsistencies which had been highlighted by Canpos' counse
on cross-examination, and nade specific credibility findings concerning
each of the witnesses. The court then approximted a quantity of drugs
attributable to Canpos. After reviewing the record, we cannot find that
the district court's determination of drug quantity was clearly erroneous.
Therefore, we affirm the district court's finding that Canpos was
responsible for distributing between fifteen and fifty kilograns of
cocai ne.

B. Hearsay Evidence
Canpos next argues that the district court erred in relying on

hearsay evidence in nmaking its sentencing deterninations. Canpos argues
that hearsay statenents attributed to acconplices of Canpos



and admtted during the course of testinony fromthe governnent's witnesses
were materially untrue and therefore cannot, consistent with due process,
forma valid basis for his sentence.

We agree that a defendant "may not be sentenced on the basis of
"msinformation of constitutional magnitude.'" United States v. Wse, 976
F.2d 393, 402 (8th Cir. 1992) (quoting United States v. Tucker, 404 U. S
443, 447 (1972)), cert. denied, 507 U. S. 989 (1993). During sentencing,
however, the guidelines pernmt the use of hearsay without regard to its

adm ssibility at trial, provided that it has "sufficient indicia of
reliability to support its probable accuracy." U S. S.G § 6Al.3(a). W
have held that this standard satisfies the demands of due process. Wse,
976 F.2d at 402.

Whet her hearsay is sufficiently reliable for sentencing purposes
"depends upon the particular circunstances of each case." |[d. at 403
Under the circunstances of this case, the district court did not err in
consi deri ng hearsay statenents regardi ng the source of cocaine supplied to
the governnent's cooperating wtnesses. Initially, we note that the
hearsay declarants were drug couriers who Canpos hinself confirnmed had
assisted himin distributing cocaine to Melo and Hedges. As such, if the
federal rules of evidence were to apply at sentencing, these couriers would
be deered coconspirators and their statenents would fit under an exception
to the rul e against hearsay. See Fed. R Evid. 801(d)(2)(E). Furthernore,
nothing in the record indicates that these acconplices had any reason to
nm srepresent the source of the drugs when nmaking deliveries to Ml o,
Hedges, and Kern. Finally, to the extent that Canpos challenges the
reliability of the witnesses repeating the hearsay, we note that this
argunent is sinply a restatenent of Canpos' earlier unsuccessful objections
to the district court's credibility determ nations. W observe, however,
that the testinony of these witnesses was internally consistent wth
respect to the nmmjor participants in and genera



operating procedures of the enterprise. This internal consistency |ends
substantial indicia of reliability to the testinony. W therefore conclude
that the district court did not err in considering any of the evidence
presented by the governnent.

C. Acceptance of Responsibility

Finally, Canpos argues that the district court erred in refusing to
grant himcredit for acceptance of responsibility. Under the Sentencing
Quidelines, a defendant is entitled to a two-level decrease in the of fense
level "[i]f the defendant clearly denonstrates acceptance of responsibility
for his offense." U S. S.G 83El.1(a). Deternining whether a defendant
qualifies for this reduction "is a question of fact which depends | argely
on the district court's credibility assessnments."” United States v. Evans,
51 F.3d 764, 766 (8th Cir. 1995). "On appeal, the district court's
decision to grant or deny the reduction is afforded great deference and

will not be disturbed unless it is clearly erroneous."” |d.

Canpos argues that he took responsibility for his actions by pleading
guilty and by admitting to the distribution of 3.5 kil ograns of cocai ne.
It is well settled, however, that a guilty plea "does not entitle the
defendant to a reduction as a matter of right." 1d. Furthernore, our
cases denonstrate that acceptance of responsibility credit can properly be
deni ed where a defendant mnimzes his role in drug activities. See United
States v. Abanatha, 999 F.2d 1246, 1251-52 (8th Cr. 1993), cert. denied,
114 S. . 1549 (1994). The district court found that Canpos distributed
far nmore than the 3.5 kil ogranms of cocaine he admitted to distributing--a

finding which is anmply supported by the record. Where, as here, the
district court reasonably determnes that the defendant accepted
responsibility for less than all of his crimnal conduct, it is not clearly
erroneous to deny a reduction in offense |evel. See id. W therefore
affirmthe district court's decision to deny a two-level reduction for
acceptance of responsibility.



[11. CONCLUSI ON

For the foregoing reasons, we affirmthe judgnent of the district
court.
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