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BEAM GCircuit Judge.

Keebl er Conpany (Keebl er) appeals the district court's confirnation
of a labor arbitration award, in which the arbitrator concluded that
Keebl er could not transfer certain accounts froma union nmarketing division
to a non-union division w thout the agreenent of the MIk Drivers and Dairy
Enpl oyees Uni on, Local No. 471 (the Union). Because the arbitrator's award
does not draw its essence from the collective bargai ning agreenent, we
reverse and renand.



l. BACKGROUND

The facts of this case are not in dispute and are derived fromthe
arbitrator's award.? Keebl er, a national manufacturer of snack-food
products, uses two separate nmethods of selling its wares. The G ocery
Sal es Division operates under a "store-to-door" procedure, which services
the larger accounts. Under this nethod, a Keebler sales representative
cal I's upon individual stores classified as either "Trade dass |" or "Trade
Cass 11" (chain supermarkets and |large independent supernarkets).
Cenerally, the Keebler sales representative takes orders for these
accounts, and Union enpl oyees working at regional distribution centers fill
the orders. Union drivers then deliver the products to custoners.

Keebl er managenent determined that the store-to-door nethod was not
an efficient way to sell their products to snaller stores. Thus, in 1991
Keebl er and the Union entered into an agreenent (side agreenent) that
al | oned Keebler to transfer certain accounts to a new Conveni ence D vi sion
in which a "route sales" or "step van sal es" nethod of marketing would be
used. Under this procedure, snaller accounts are assigned to a single
enpl oyee who handl es both product sales and delivery. The side agreenent
provides that these enpl oyees are not under the Union's jurisdiction. It
al so provides, however, that no Class | or Class |l accounts can be
serviced by this nethod "unl ess such accounts have been discussed with the
Union." Finally, the side agreenent nmandates that any di sagreenent over
such transfers are subject to the grievance procedure outlined in the
col l ective bargaining agreenent, which includes an arbitration cl ause.

In 1991, Keebler transferred the account of a Wnona (M nnesota)
custormer to the route sales nethod. The Union, through its Chief Steward,
Scott Madi son, responded by filing a cl ass-

The proceedi ngs before the arbitrator were not transcri bed.
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action grievance in which it alleged that Keebler had violated the side
agr eenent. Prior to the scheduled arbitration, the parties reached a
settl enent, which stated:

The parties agree that the work involving the Scott Madi son
grievance of [June 27, 1991] was a bargaining unit account, and
the Conpany acknow edges that settlenent of this particular
gri evance does not nean the Conpany has the right in the future
to transfer any future or present #1 or #2 or present accounts
wi t hout agreenent of the Union.

Appel lant's App. at 112 (settlenent letter).

In Decenber 1993, Keebler notified the Union that it wshed to
di scuss the transfer of several accounts to the Conveni ence Division.
Keebl er subsequently notified the Union that certain stores in western
Wsconsin would be converted to step van sales. The Union filed a
gri evance and asserted that Keebler had violated both the side agreenent
and the settlenment letter. After entering into discussions, Keebler and
the Union agreed upon nobst of the proposed transfers. The parti es,
however, could not agree upon two of the stores that Keebler wi shed to
transfer to the Convenience Division. Pursuant to the collective
bar gai ni ng agreenent, the parties selected an arbitrator and schedul ed a
hearing. Prior to the hearing, Keebler restored one of the two accounts
to the Union's jurisdiction, |leaving only one account in dispute.

At the hearing, the Union contended that Keebler could not transfer
certain bargaining unit work to the Conveni ence Division wthout prior
approval of the Union. The Union relied prinmarily on the | anguage in the
side agreenent and the settlenent letter to support its contention.
Keebl er argued that the transfer did not violate either the collective
bar gai ni ng agreenent or the side agreenent. Specifically, Keebler asserted
that the side agreenent did not create an absolute right in the Union to
veto all proposed transfers.



The arbitrator determ ned that Keebler was obligated to obtain the
agreenent of the Union before it could transfer an account to the
Conveni ence Division and sustained the Union's grievance. On review, the
district court denied Keebler's notion for summary judgrment, dism ssed
Keebl er's conplaint with prejudice, and confirned the arbitrator's award.
Keebl er appeals the district <court's order, contending that the
arbitrator's award nust be vacated because it does not draw its essence
fromthe parties' agreenents.

. DI SCUSSI ON

Qur review of an arbitrator's award under section 301 of the Labor
Managenent Relations Act, 29 US. C § 185, is linited to deternining
whether: (1) the parties agreed to arbitrate; and (2) the arbitrator had
the power to nmke the award that he nade. Daniel Const. Co. V.
International Union of Qperating Eng'rs, Local 513, 738 F.2d 296, 301 (8th
Cir. 1984) (citing United Steelwrkers v. Warrior & GQulf Navigation Co.,
363 U. S. 574, 582 (1960). In the present case, the parties do not dispute
that they agreed to arbitrate. Consequently, our analysis focuses on

whet her the arbitrator had the power to enter the award.

The Suprene Court |ong ago determined that a |abor arbitrati on award
shoul d be enforced "so long as it draws its essence fromthe collective
bar gai ni ng agreenent." United Steelworkers v. Enterprise Weel & Car
Corp., 363 U S. 593, 597 (1960). This extraordinary |evel of deference has
not dimnished in recent years.? "[A]s long as the arbitrator is even

arguabl y construing

2The district court's order confirmng the arbitrator's award,
however, is not entitled to any special deference on review and
thus we review the district court's conclusions of |aw de novo.
First Options of Chicago, Inc. v. Kaplan, 115 S. C. 1920, 1926
(1995); PaineWbber, Inc. v. Agron, 49 F. 3d 347, 350 n.2 (8th Grr.
1995) .
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or applying the contract and acting within the scope of his authority, that
a court is convinced he commtted serious error does not suffice to
overturn his decision." United Paperworkers Int'l Union, AFL-O O v. M sco,

Inc., 484 U S. 29, 38 (1987). A reviewing court, however, may vacate an
arbitration award when the award does not derive its essence from the
col | ective bargai ning agreenent, or when the arbitrator ignores the plain

| anguage of the contract. |owa Mld Tooling Co., Inc. v. Teansters Local
Union No. 828, 16 F.3d 311, 312 (8th Gr. 1994) (citing Coca-Cola Bottling
Co. v. Teansters Local Union No. 688, 959 F.2d 1438, 1440 (8th Cr.), cert.
denied, 506 U S. 1013 (1992)); see also Northwest Airlines, Inc. V.
International Ass'n of Machinists & Aerospace Wirkers, Air Transport Dist.
Lodge No. 143, 894 F.2d 998, 999-1000 (8th Gr. 1990); Inter-Gty Gas Corp.
v. Boise Cascade Corp., 845 F.2d 184, 187-88 (8th Cir. 1988).3% Keebler
asserts that the arbitrator committed several errors that render his award

fatally flawed. W agree.

Keebl er asserts that the arbitrator's award does not draw its essence
fromthe collective bargai ning agreenent or the side agreenent because the
arbitrator expressly stated that under those agreenents, Keebler woul d have
been able to transfer the account at issue after nerely discussing it with
the Union and absent Union agreenent. The arbitrator found that under the
coll ective bargaining agreement and side agreenent, Keebler was only
obligated to discuss the proposed transfer of certain accounts to non-union
wor ker s. See Appellant's App. at 123. Specifically, the arbitrator
concl uded: "It is clear that, prior to April 1992 [the date of the
settlenent letter], the Enployer [Keebler] could proceed to make the
transfers after talking it over with the Local [Union], even if the
enpl oyee bargai ning representative did not

3O course, "decisions procured by the parties through fraud
or through the arbitrator's dishonesty [also] need not be
enforced.” Msco, 484 U S. at 38.
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concur with the proposed changes." Id. The arbitrator found that
Keebler's obligation to obtain Union agreenent arose under the settl enent
letter, to which the arbitrator apparently also |ooked to discern the
parties' intent under the collective bargaining agreenent and the side
agr eenent .

The arbitrator's analysis contains a glaring internal inconsistency.
The arbitrator concludes that under the I|anguage of the collective
bar gai ni ng agreenent and side agreenent, "it is clear" that Keebler was
only obligated to discuss transfers with the Uinion; while at the sane tine,
the arbitrator purportedly |ooks to the settlenent letter and past practice
to discern the parties' intent under the sane side agreenent. It is
evident fromthe arbitrator's analysis that he relied on the settlenent
letter, rather than the collective bargai ni ng agreenent or side agreenent,
as the source of Keebler's obligation to obtain Union agreenent and thus
the arbitrator's award does not draw its essence fromthose agreenents.

Al though an arbitrator nmay | ook to sources other than the collective
bar gai ni ng agreenent, or the side agreenent, to aid in his interpretation
of the contract, see, e.d., lowa Beef Processors, Inc. v. Amal gamated Meat
Cutters & Butcher Worknmen of N. Anerica, AFL-CI O 627 F.2d 853, 857 (8th
CGr. 1980), the arbitrator may not anend the contract, Manhattan Coffee Co
V. International Bhd. of Teansters, Chauffeurs. Warehousenen & Hel pers,
Local No. 688, 743 F.2d 621, 623 (8th G r. 1984), cert. denied, 471 US.
1100 (1985). "The arbitrator has a right to interpret and apply the
contract and in doing so to consider not only the fornmal agreenent but

collateral materials as well including past prevailing practices in the
conpany plant." lowa Beef Processors, Inc., 627 F.2d at 857 (citation
omtted).

In the present case, the arbitrator concluded that the settlenent
| etter and Keebler's actions subsequent to the



settlenment in 1992 indicated that Keebler believed it was required to
obtain the Union's agreenent prior to transferring certain accounts.
Specifically, the arbitrator concl uded:

[ Keebl er' s] acqui escence in dropping an account which the Union
did not agree to be transferred in late 1993, is nost
consistent with (and therefore supportive of) the position
being taken by the [Union] here. The Union did not agree to
the transfer of Bob's Westside Store, and thus it was not noved
to the Conveni ence Divi sion.

Appel lant's App. at 124. Although the arbitrator is free to | ook to past
practice to construe anbiguous contract |anguage, he cannot anend the
contract. Manhattan Coffee Co., 743 F.2d at 623. W could not disturb the
arbitrator's award if he interpreted anbi guous | anguage in the collective

bar gai ni ng agreenent or side agreement to support his conclusion that
Keebl er could not transfer this account w thout the agreenent of the Union
even if his interpretation of the agreenent had been erroneous. See, e.q.
M sco, 484 U S. at 37-38; Dreis & Krunp Manf. Co. v. International Ass'n
of Machinists & Aerospace Wirkers, Dist. No. 8, 802 F.2d 247, 253 (7th Cr.
1986) . However, because the arbitrator found that under the clear terns

of the collective bargai ning agreenment and side agreenent Keebler was only
obligated to discuss transfers with the Union, the arbitrator was not
construing an anbiguous contract term but rather was inposing a new
obligation upon Keebler thereby anending the collective bargaining
agreenent and the side agreenent. Therefore, the arbitrator erred in
i mposi ng a new obligation upon Keebler that was not, by the arbitrator's
own findings, in existence prior to the settlenent letter.*

“An arbitrator may not ignore the plain |anguage of the
contract because that would, in effect, anend the contract. See,
e.qg., Inter-Gty Gas Corp., 845 F.2d at 187-88. This is especially
true in cases, such as the present one, where the arbitrator
hinmself finds the contract ternms to be clear but neverthel ess
enters an award contrary to those terns.
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Keebl er al so argues that the arbitrator erred in expressly relying
on | anguage not found in any agreenent between the parties to support his
awar d. W agree. The arbitrator msquoted the key |anguage from the
settlement letter on which he relied to support his conclusion. The
arbitrator substituted |anguage that had been rejected for the actua
| anguage in the settlenent letter.® The settlement letter states, in
pertinent part, that "settlenment of this particular grievance does not nean

the Conpany has the right in the future to transfer . . . [certain]

accounts w thout agreenent of the Union." Appel lant's App. at 112
(enmphasi s added). The rejected | anguage quoted by the arbitrator states,
inrelevant part, that "settlenment of this particular grievance neans the
Conpany does not have the right in the future to transfer . . . [certain]

accounts wi thout agreenent of the Union." [d. (enphasis added); see al so
id. at 122-23. Accordingly, the arbitrator erroneously relied on rejected
| anguage to conclude that the settlenment letter affirmatively created a new
obligation on Keebler requiring it to obtain Union agreenent prior to
transferring certain accounts, when in fact, the actual |anguage in the
settlenent letter nakes it abundantly clear that the parties intended for
the settlenment to have no particular effect on future transfers.®

In sum the arbitrator amended the terns of the side agreenent, which
he found to be clear, by inposing a new obligation on Keebler to obtain
Uni on agreement prior to transferring certain accounts. The arbitrator
based his decision largely on erroneously quoted | anguage froma settl enent
letter, which settlenent letter

SAl t hough the arbitrator correctly quoted the settlenent
letter in his factual sunmary, he m squoted the |anguage when he
relied on it in his analysis.

W have vacated arbitration awards "where rel evant | anguage
was not considered by the arbitrator.” See George A Hornel & Co.
V. United Food & Commercial Wrkers, Local 9, AFL-CI O 879 F. 2d
347, 351 (8th Cir. 1989) (citation omtted).
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was actually intended to have no effect on future transfers. Even given
our limted role in reviewing arbitration awards, we conclude that the
award in the present case nust be vacated because the arbitrator's award
does not draw its essence fromthe collective bargaining agreenent or the
si de agreenent.

[11. CONCLUSI ON
For the reasons di scussed above, we vacate the arbitrator's award in
favor of the Union. Accordingly, we reverse the district court's order
confirmng the arbitrator's award and remand to the district court to enter
an order vacating the award.
A true copy.
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