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Plaintiff Kenneth P. Uhl appeals froma final order entered in the
United States District Court! for the Northern District of Iowa granting
summary judgrment in favor of defendants Dennis P. Swanstrom Wirren G
Lawson, and the lowa Air National Guard on plaintiff's clains of due
process and equal protection violations pursuant to 42 U S.C. § 1983, a
claimof violation of the Privacy Act of 1974, 5 U.S.C. § 522a et seq., and
a pendent state law claim

The Honorable Mark W Bennett, United States District Judge
for the District of |owa.



pursuant to the Federal Tort Cains Act (FTCA). Unl v. Swanstrom 876
F. Supp. 1545 (N.D. lowa 1995). For reversal, plaintiff argues that the
district court erred in holding that (1) all of plaintiff's clains were

non-justiciabl e under the doctrine established in Feres v. United States,
340 U. S. 135 (1950) (Feres) (limting tort clains against the United States
and its agencies and representatives for injuries incident to military

service); (2) sone of plaintiff's clains were barred by the applicable
statutes of linmtations; and (3) plaintiff was not entitled to partial
summary judgnment based upon the district court's prior rulings. For the
reasons di scussed below, we hold that the district court correctly applied
the Feres doctrine, we decline to reach plaintiff's statute of linmtations
argunents, and we hold that plaintiff was not entitled to partial summary
j udgnent based upon the district court's prior rulings. Accordingly, we
affirm

Backgr ound

Plaintiff was a dual -status enployee with the lowa Air National Quard
(I ANG. He was a full-tinme civil engineer at the | ANG base in Sergeant
Bluffs, lowa, and a part-tine nenber of the |ANG Hs eligibility for
mlitary service was a requirenent of his continued enploynent as a civil
servant. On June 9, 1988, plaintiff was discharged fromthe | ANG after a
Medi cal Eval uation Board reportedly diagnosed himas nentally unfit for
mlitary duty. As a consequence, plaintiff also lost his civil service
enploynent. At the tine of plaintiff's discharge, defendant Swanstrom was
his commandi ng of ficer, and defendant Lawson was the Adjutant CGeneral of
the | ANG

Plaintiff filed a conplaint with the Departnment of Defense O fice of
the I nspector General (DoD'I G, which investigated the nmatter and found the
process leading to plaintiff's discharge flawed and the decision to
di scharge plaintiff inappropriate and invalid. In its final report, dated
January 24, 1990, the DoD/' I G



recomended that plaintiff be reinstated to the positions he would have
occupi ed had he not had a break in service. Plaintiff also filed an
application with the Air Force Board for Correction of MIlitary Records
(AFBCMR) seeking to have the nedical disqualification renoved from his
mlitary records. The AFBCVR agreed with the DoD/1 G s concl usi ons and, on
June 21, 1991, reconmended that plaintiff's records be expunged of al
references to the nmedical disqualification. Despite these findings by both
the DoD/ I G and the AFBCVMR, the | ANG has never reinstated plaintiff.

Plaintiff also filed an administrative claimwi th the Departnent of
the Air Force under the FTCA and separately filed a civil lawsuit agai nst
Swanstrom and the IANG in lowa state court alleging defamation and
deprivation of rights under state and federal |aw, and seeki ng danmages and
reinstatenent. On August 31, 1990, the Departnent of the Air Force denied
plaintiff's adm nistrative clai munder the FTCA. On Novenber 26, 1990, the
lowa state court granted the IANG s notion to disniss plaintiff's clains
on the basis of the Feres doctrine; then, on Septenber 24, 1991, the state
court granted Swanstromis notion for summary judgnent and dism ssed
plaintiff's clains against him again on the basis of the Feres doctri ne.

In the neantinme, on January 22, 1991, plaintiff initiated the present
action in federal district court.? On February 21, 1991, plaintiff anended
his conplaint. The anended conplaint alleges due process and equal
protection violations, a federal Privacy Act violation, and a state common
law claimof intentional interference with contract, all arising out of
defendants' termination of plaintiff fromhis service with the | ANG The
anended conplaint seeks declaratory and injunctive relief (including
rei nstatenent),

2The case was initially assigned to the Honorable Donald E.
O Brien, who was, at that time, Chief Judge of the Northern
District of |owa.
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actual, incidental, and punitive damages, attorneys' fees, and costs.

Defendants noved to disnmiss, arguing, anpng other things, that
plaintiff's clains were barred under the Feres doctrine. On April 7, 1992,
the district court denied defendants' nmotion. Wl v. Swanstrom No. C 91-
4012 (N.D. lowa Apr. 7, 1992). In its order of April 7, 1992, the district
court also certified, for purposes of interlocutory appeal, that the order

i nvolved a controlling question of law as to which there were substanti al
grounds for a difference of opinion. See 28 U S.C. 8§ 1292(b). Defendants
did not inmediately appeal the district court's order and instead noved for
reconsideration in the district court. One year later, the district court
ruled on the notion for reconsideration and disnmissed two of the
defendants, the United States and the United States Air Force, w thout
prej udi ce; however, the renmi ning defendants, Swanstrom Lawson, and the
| ANG were not dismssed. Uil v. Swanstrom slip op. at 8 (Mar. 26, 1993).
The district court's order of March 26, 1993, did not contain certification

| anguage permtting interlocutory appeal. After failing to obtain relief
fromthe district court on their notion for reconsideration, defendants
Swanstrom Lawson, and the | ANG subsequently filed an interlocutory appeal
Their interlocutory appeal was disnmissed for lack of jurisdiction. Uhl v.
Swanstrom No. 93-8059NISC (8th Cir. Apr. 27, 1993) (order entered by the
clerk of court disnissing appeal for lack of jurisdiction).

Thereafter, defendants Swanstrom Lawson, and the IANG filed a notion
for summary judgnent in the district court, again asserting, anong other
things, that plaintiff's clains were barred under the Feres doctrine
Plaintiff filed a cross-notion for partial sunmmary judgnent, arguing, anong
other things, that the district court was bound by its earlier rulings.
Foll owi ng oral argunments, the district court granted defendants' notion for
summary judgnent, denied plaintiff's cross-notion, and di snissed



the case. Unhl v. Swanstrom 876 F. Supp. at 1570.° This appeal foll owed.

Di scussi on

W review a grant of summary judgnent de novo. The question before
the district court, and this court on appeal, is whether the record, when
viewed in the light nost favorable to the non-noving party, shows that
there is no genuine issue as to any nmaterial fact and that the noving party

is entitled to judgnent as a matter of law. Fed. R Civ. P. 56(c); see
e.q9., Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986); Anderson v.
Liberty Lobby, Inc., 477 U S. 242, 249-50 (1986); Get Away Club, Inc. v.
Col eman, 969 F.2d 664, 666 (8th Gr. 1992); St. Paul Fire & Marine Ins. Co
V. FDI C, 968 F. 2d 695, 699 (8th Cir. 1992).
Where the unresol ved issues are primarily legal rather than factual,

sunmary judgnment is particularly appropriate. Crain v. Board of Police
Commirs, 920 F.2d 1402, 1405-06 (8th Cir. 1990).

W begin by addressing plaintiff's |ast argunent -- that defendants
were precluded fromrelitigating on sunmary judgnent those issues which had
previously been litigated and decided in the district court's orders of
April 7, 1992, and March 26, 1993. Defendants failed to tinely appeal the
district court's April 7, 1992, order despite the creation of interlocutory
appel late jurisdiction by the district court's certification in accordance
with 28 US C § 1292(b). Neverthel ess, we hold that plaintiff's
col lateral estoppel argunent is legally flawed for several reasons. Mbst
notably, the district court expressly stated in its order of March 26
1993:

By this tine, the case had been reassigned to the Honorabl e
Mark W Bennett.
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It has been brought before the court's attention
t hat defendants Swanstrom Lawson, and the [I ANG have
further factual issues to raise in this case that they
believe would entitle them to relief on a summary
j udgnent notion. Nothing in this order or in the
previous order of this court precludes defendants from
rai sing such a notion for summary judgnent at a later
time if they feel it is appropriate.

Uhl v. Swanstrom slip op. at 8 (Mar. 26, 1993) (enphasis added).
Mor eover, defendants' interlocutory appeal fromthe April 7, 1992, and

March 26, 1993, orders was dismissed for lack of jurisdiction because it
was untinely with respect to the April 7, 1992, order and the March 26,
1993, order was not properly certified by the district court. As such, and
because the appeal was interlocutory, the dism ssal was w thout prejudice
and the district court's orders did not becone final. Collateral estoppe
applies only where the issue in controversy has previously been deterni ned
by a valid and final judgnent. In re Mera, 926 F.2d 741, 743 (8th Cr.
1991). W therefore hold that the district court correctly rejected

plaintiff's collateral estoppel argunent. Uhl v. Swanstrom 876 F. Supp

at 1550. Also, as noted by the district court, the so-called "law of the
case" doctrine does not apply when an intervening decision froma higher
tribunal renders a prior determination erroneous. 1d. at 1550 n.3 (citing
Morris v. Anerican Nat'l Can Corp., 988 F.2d 50 (8th Cr. 1993)). 1In the
present case, this court's decision in Wod v. United States, 968 F.2d 738
(8th Cir. 1992) (Wod), was decided after the district court's April 7,
1992, and March 26, 1993, orders were filed, and the district court found
the Eighth Circuit's decision in Wod to be dispositive on the

applicability of the Feres doctrine in the present case. See Uhl wv.
Swanstrom 876 F. Supp. at 1550 n.3. Therefore, the district court acted
within its discretion in deciding that the Feres doctrine precludes

plaintiff's clains, notwithstanding its earlier rulings to the contrary.



W next turn to the legal nerits of the district court's application
of the Feres doctrine in the present case. Upon careful consideration of
the controlling case law on this issue, the district court concluded "W th
great reluctance"” that it was legally constrained to apply the
Feres doctrine based upon Suprene Court and Ei ghth Grcuit
precedents, including Wod, 968 F.2d at 739-40 (National Quard
menber's cl ai m based upon adverse enpl oynent decision was barred

under the Feres doctrine because personnel decisions within the

Nat i onal Guard ordinarily require assessnent of mlitary
qualifications), and Watson v. Arkansas National Guard, 886 F.2d
1004 (8th Gr. 1989) (Watson) (Feres doctrine applies to National
Guard nmenber's claimthat his discharge was racially notivated).
See Unl v. Swanstrom 876 F. Supp. at 1561-70. Upon de novo
review, we find ourselves equally reluctant, yet legally bound, to

hold that plaintiff's clainms in the present case are non-
justiciable under the Feres doctrine.

In this appeal, plaintiff acknow edges that the Suprene
Court's decision in Feres, and its progeny, have drastically
narrowed the scope of permssible lawsuits against mlitary
agencies and mlitary officers. However, plaintiff notes that
there are exceptions to the Feres doctrine and argues that the

present case falls wthin one of those exceptions. He maintains
that it is beyond dispute that his due process rights were
violated, as evidenced by the two agency decisions finding his
di scharge invalid and recomrendi ng reinstatenent. He mai ntains
that all he seeks by the present lawsuit is to conpel defendants to
do what two admnistrative agencies have already instructed
defendants to do, that is, reinstate him On this basis, he clains
that there need not be any interference in mlitary decisionmaking
by the court and, thus, his case is distinguishable from Wod
Plaintiff also argues that this case is distinguishable from Wt son
because, in Watson, no agency had nade a final determ nation that
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the plaintiff's discharge was inproper. Plaintiff further argues
that this court should be conpelled by the overwhel m ng equitable



and policy considerations against application of the Feres doctrine
in cases such as this one. For exanple, as the district court
noted, it is unfair that, in the context of the National Quard, the
Guard is allowed to benefit from the protections of the Feres
doctrine, yet it is not required to follow directives from the
mlitary's central command (in this case, the DoD/I G and AFBCVR
reinstatenent orders). See Uhl v. Swanstrom 876 F. Supp. at 1570.

This dichotony is particularly unfair, plaintiff argues, because
one of the justifications for the Feres doctrine is the presunption
that nonjudicial adm nistrative renedies are available wthin the
mlitary. See id.*

I n response, defendants argue that the district court's
decision is well-grounded in Eighth Crcuit and Supreme Court
pr ecedents. Defendants argue that it is well-established that:
(1) nenbers of the National Guard are covered by the Feres
doctri ne; (2) i ndi vi dual def endant s, in their i ndi vi dua

capacities, are protected by the Feres doctrine; and (3) the
doctrine applies to decisions concerning the conposition of the
mlitary. Defendants further suggests that this case, |ike Watson,
i nvol ves a personnel decision and therefore, |ike Watson, it does
not fall within one of the two exceptions to the Feres doctrine

recogni zed in Watson. Plaintiff is neither challenging the
constitutionality of a mlitary regulation or statute on its face,
nor is he seeking limted judicial review of a final agency action.
Mor eover, defendants argue, Wod is directly on point because, as

the district court observed, "the court in Wod ordered di sm ssal
of the clainms under the Feres doctrine even though the plaintiff

had been confronted with refusal by the highest officer in the

‘“Plaintiff also nmakes the policy argunent that, in a situation
such as this, there are no veteran's benefits available as an
al ternative renedy.
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chain of command to follow the recommendation resulting fromthe
internal adm nistrative process.” Unhl v. Swanstrom 876 F. Supp.
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at 1570 (citing Wod, 968 F.2d at 740 ("[t]he conplaint states that
al though a hearing officer found in favor of Lt.Col. Wod, the
Adj utant General declined to assign himas the Air Commander")).
Consistent with the holding in Wod, defendants argue, the

personnel decision being challenged in the present case is
precisely the type of intramlitary decision with which the courts
may not interfere under the Feres doctrine.

Upon careful review of the issues and argunents presented in
this appeal, we agree with the district court's interpretation of
the law regarding the Feres doctrine and its application to the
facts of the present case. Uhl v. Swanstrom 876 F. Supp. at 1561-

70. We find it unnecessary to nodify or to elaborate upon the
district court's thorough analysis. Accordingly, the judgnent of
the district court is affirmed. See 8th Cr. R 47B

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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