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RI CHARD S. ARNOLD, Chief Judge.

Her bert Ross Montanye i s serving two concurrent 30-year prison
terms for conspiracy and attenpt to manufacture nethanphetam ne.
After our en banc Court affirnmed his convictions and sentence
United States v. Montanye, 996 F.2d 190 (8th Cir. 1993) ("Montanye
I1") (vacating United States v. Mntanye, 962 F.2d 1332 (8th Cr
1992) ("Montanye 1")), M. Mntanye filed a notion to vacate, set
aside, or correct his sentence under 28 U . S.C. § 2255. He clained
his | awyer was constitutionally ineffective for two reasons: He
did not object to the finding in the Presentence Report ("PSR')
that M. Mntanye could reasonably have foreseen the production
capacity of his co-conspirators' drug |aboratory, and he did not




request a |l esser-included-offense instruction. The District Court?
denied the notion, and M. Mntanye now appeals. W affirm

In February 1990, M. Montanye agreed to purchase and deliver
sophi sticated gl assware to a cl andesti ne drug | aboratory i n Kansas
City, Mssouri. See Montanye Il, 996 F.2d at 191. This |aboratory
was the nerve center of an el aborate, ongoing drug nmanufacturing

and distribution network headed by George Bruton, one of
M. Montanye's co-conspirators. At M. Bruton's request,
M . Montanye drove fromBountiful, Utah, to Boise, |daho, where he
bought, anong ot her things, eight three-neck, 22-litre |aboratory
fl asks. He then delivered the equipment to Bruton at an
underground storage facility in Kansas Cty. In April, federal
agents raided the lab, and found 55 granms of nethanphetam ne and
enough ephedrine (a precursor chemcal) to manufacture 37.5
kil ograns nore.?

A jury convicted M. Mntanye of conspiracy and attenpt to
manuf act ur e nmet hanphetam ne. At sentencing, M. Mntanye objected
to the finding in his PSR that 37.5 kil ograns of nethanphetam ne
coul d have been produced with the precursor chem cals found at the
| ab. According to M. Montanye, the PSR assuned one production
nmet hod, but the | aboratory had actually used another. M. Montanye
contended the | aboratory could have produced only 12 kil ograns of
met hanphetamne with the chemcals on hand. Therefore, M.
Mont anye argued, his base offense |evel should have reflected

'The Hon. Howard F. Sachs, United States District Judge for
the Western District of Mssouri.

*The facts of the conspiracy are presented in greater detail
in Mntanye I, 962 F.2d at 1337- 39.

-2-



responsibility for 12, not 37.5, kilograns.® M. Mntanye did not
obj ect, however, to the PSR s statenent that the |ab's production
capacity was "reasonably foreseeable" under U.S.S.G § 1B1.3.* The
District Court adopted the PSR, including the finding that the
| ab's capacity was 37.5 kilograns. The Court added two points to
M. Montanye's of fense | evel for escape, and i nposed two concurrent
30-year sentences, the minimum penalty under the Guidelines.®

On appeal, a panel of this Court reversed M. Mntanye's
attenpt conviction and remanded his conspiracy conviction for
resent enci ng. Montanye 1, 962 F.2d at 1346-47. Al t hough M.
Mont anye had not appeal ed his sentence, the panel concluded that a
30-year prison stint for delivering |ab gl assware was a "gross
m scarriage of justice,” sufficiently offensive to suspend Feder al
Rul e of Appellate Procedure 28(a)'s usual requirenents. [d. at
1347. In the panel's view, when M. Montanye agreed to deliver the
fl asks, he "did not know how nuch or howlittle nethanphetam ne his
co-conspirators would produce.” 1bid. Relying on United States v.
North, 900 F.2d 131 (8th Cir. 1990), and United States v. Edwards,
945 F.2d 1387 (7th Cir. 1991), cert. denied, 503 U S. 973 (1992),
t he panel decided that the |aboratory's capacity and output were
not "reasonably foreseeable” to M. Mntanye, and therefore the
District Court did not have enough evidence to hold M. Mntanye

*The base of fense | evel for 12 kil ograns of nethanphetanine is
36; for 37.5 kilograms, it is 38. US. S.G 8§ 2D1.1(c)(3), (4).

‘“Under U.S.S.G § 1B1.3, "rel evant conduct" incl udes:

(a)(1)(B) in the case of a jointly wundertaken
crim nal activity . : al | reasonabl y
foreseeable acts and omssions of others in
furtherance of the jointly wundertaken crim nal
activity.

°The trial court explained, "[t]he mininumsentence . . . is
appropri ate because it exceeds defendant's |ife expectancy and t he
court believes it would be unduly harsh to deny defendant all
opportunity to be released fromprison in his late 70s."
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account abl e for al | 37.5 ki | ograns of manuf act ur abl e
nmet hanphet am ne. Montanye |, 962 F.2d at 1347

Qur Court reheard the case en banc, and affirned both the
attenpt conviction® and the 30-year sentences. Mntanye |1, 996
F.2d 190. The en banc Court observed that, under Fed. R Cim P.
52(b), a court of appeals nmay not consider a question not raised by
t he defendant at trial unless (1) the district court deviated from
a legal rule; (2) the error is plain; and (3) the error affected
t he defendant's substantial rights. [d. at 192. The Court agreed
with M. Mntanye that "when a conspiracy defendant objects that
the quantity of drugs attributed to the defendant in the PSR [is]
not reasonably foreseeable to the defendant, the district court
nmust nake a foreseeability finding about the objecting defendant."”
Ibid. But, the Court observed, when a defendant fails or decides
not to object to the PSR s foreseeability finding, a trial court
may sinply rely on the Report. |Ibid. (citations omitted). Thisis
what the District Court did in M. Mntanye's case and therefore,
the en banc Court found, it did not deviate froma legal rule.’

What's nore, the Court continued, M. Mntanye's claimthat
the record did not support a foreseeability finding was, even if
true, no help to him because "[l]ike the district court's
obligation to nmake a finding, the Governnment's obligation to
present evidence in support of a PSR s factual statenents only
arises for the facts the defendant disputes.” 1d. at 193. Third,

®The en banc Court was evenly divided on "whether Montanye's
mere delivery of glassware is a substantial step towards
manuf act uri ng net hanphetamne . . .." Mntanye 11, 996 F.2d at
192. As the dissenting judges observed, given the even split,
M. Montanye's attenpt conviction "carries no precedential value."
Id. at 195 (Bright, J., dissenting).

As Judge John R G bson, concurring, observed, M. Mntanye's
sentence range (360 nonths to life) would have been the sane even
if the lab's capacity were only 12 kil ograns. Mont anye 11, 996
F.2d at 194-95 (G bson, J., concurring).
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the en banc Court stated that even if the D strict Court had
commtted "plain error,” the m stake did not affect M. Montanye's
sentence. lbid. M. Mntanye therefore failed to neet Rule 52's
three requirenments. Even if he had net them the Court added, it
"would not exercise [its] renedial discretion in this case.”
M. Mntanye had "anple opportunity”" to challenge the PSR s
foreseeability finding, but chose instead to dispute the lab's
production capacity. Gven this choice, the Court reasoned, there
i s nothing unfair about | eaving M. Mntanye with the sentence that
resulted fromit. [|bid.

Heedi ng the dissenting judges' suggestion in Mntanye I1,°

M. Mntanye filed a 8§ 2255 notion to vacate, set aside, or correct
his sentence. He clained that his |awer was unconstitutionally
i neffective because he failed to object tothe PSR s foreseeability
finding.® The District Court denied the notion, noting that "it
woul d be difficult to fault counsel in a constitutional sense for

8The di ssenting judges, who woul d have remanded the case for
resent enci ng, suggested that "a post-conviction remedy to review
the sentence is appropriate, challenging the conpetency of
Mont anye's counsel in failing to raise . . . the obvious issue of
the foreseeability of his co-conspirators' conduct.” Montanye 1|1
996 F.2d at 196 (Bright, J., dissenting).

M. Mntanye also argued in the District Court that his
| awyer shoul d have asked for jury instructions on an alternative or
"l esser-included” theory of liability under 21 U . S.C. 8§ 843(a)(7)
(conspiracy to possess, mnmanufacture, distribute, or inport

prohi bited gl assware or equi pnent). In M. Mntanye's view, he was
prejudiced "in that a conviction for conspiracy to distribute [a]
three neck round-bottom flask knowing that it will be used to

manufacture [a] controlled substance potentially bears a |esser
sentence" than the one M. Montanye received. The District Court
hel d that there was no basis for a factfinder to conclude that M.
Mont anye had di stributed gl assware knowi ng it woul d be used to nake
drugs, but not conspired to manufacture nmet hanphetam ne. Thus, M.
Mont anye's | awyer was not unconstitutionally ineffective because

“[t]here was . . . no reasonable probability that the subm ssion
suggested would have resulted in an acquittal of the charge of
conspiring in the manufacture of nethanphetam ne.” M. Montanye

does not chal |l enge this hol ding.

-5-



not arguing that a nomnal output . . . nust be used in assessing
[the] sentencing responsibility of the gl assware supplier” (citing
Strickland v. Washington, 466 U. S. 668 (1984)). The Court also
observed that M. Mntanye had not "offer[ed] to show that the
manufacturing capacity wused here was atypical and thus
unf or eseeabl e. " M. Mntanye now appeals, and we affirm the
District Court's judgnent.

We note at the outset that, given the en banc Court's Montanye
Il opinion, we need not decide whether M. Mntanye's undeni ably
harsh sentence® is a "gross miscarriage of justice," see
Mont anye 1, 962 F.2d at 1347. The only issue before us now is
whet her M. Montanye was unconstitutionally deprived of effective
assi stance of counsel at sentencing. W think he was not.

A

The Sixth Amendnent right to counsel both strengthens and
protects our fundanental due-process right to fair trials. See
Strickland v. Washington, 466 U.S. 668, 684-85 (1984). Qur
Constitution "recognizes the right to the assistance of counse
because it envisions counsel's playing a role that is critical to
the ability of the adversarial system to produce just results.”

Id. at 685. In other words, the right to counsel has a purpose; an
accused's | awyer has a constitutional job to do. Thus, "the right
to counsel is the right to effective assistance of counsel." 1d.

at 686 (citation onmtted). A less-denmanding interpretation of the
Si xt h Amendnent "woul d permt a serious risk of injustice to infect
crimnal trials.”™ Driscoll v. Delo, 71 F.3d 701, 706 (8th Gr.
1995) (citation omtted).

YAs the District Court observed at sentencing, "sentences are
very severe in drug cases and that is intentional."
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Strickland's famliar framework for analyzing ineffective-
assistance clains reflects the Iink between the right to counsel
and "the ability of the adversarial system to produce just
results.” A defendant "mnust establish that counsel's perfornmance
fell bel ow professional standards and that ineffective performance
prejudi ced his defense.” Thonpson v. United States, 61 F.3d 586,
587 (8th Cir. 1995); United States v. Wllians, 994 F. 2d 1287, 1291
(8th Cir. 1993) (requiring "unreasonably unprofessional” conduct
causi ng "actual prejudice”). He nust prove nore than a m stake by
his lawer; the mstake, if there is one, nust "underm ne[] our
confidence in the outconme of the proceeding."” Thonpson, 61 F.3d at
587. This is a hard sell; our confidence is not easily underm ned.
We presune attorneys provide effective assistance, and refuse to
second-guess strategic decisions or exploit the benefits of
hi ndsight. 1bid.

M. Montanye insists that his | awer should have argued that
the lab's productive capacity was not reasonably foreseeabl e,
instead of contesting only the capacity itself. Even if
M. Mntanye is right, he nust still prove that he was prejudiced
by his lawer's mistake.™ |In ineffective-assistance cases, if the
def endant does not prove prejudice, "[w]e need not address the
reasonabl eness of the attorney's behavior O W lianms, 994
F.2d at 1291 (regardless of —counsel's defense strategy,
incrimnating evidence would have been admitted into evidence).

“M . Montanye repeatedly insists that the governnent has the
burden of proving the quantity of drugs for which a conspiracy
defendant is responsible. This is true. But if the defendant does
not object, the Court may adopt the PSR s findings. United States
v. Ganados, 962 F.2d 767, 771 n.1 (8th Gr. 1992) (citation
omtted). Because M. Mntanye did not raise the foreseeability
i ssue at sentencing, and is now arguing ineffective assistance of
counsel, the burden is now on himto prove ineffective assistance
by show ng unreasonabl e conduct and prej udi ce.
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Because our primary concern is our confidence in the verdict, "[a]n
error by counsel, even if professionally unreasonable, does not
warrant setting aside the judgnment of a crimnal proceeding if the
error had no effect on the judgnent."” Strickland, 466 U S. at 691;
see also United States v. Thomas, 992 F.2d 201, 205 (8th Gr.
1993).

The District Court did not explicitly conduct the two-step
Strickland analysis, but it's clear the Court found no prejudice to
M. Mntanye fromhis | awer's all eged m stake. W al so find none.
As Judge G bson noted in his Mntanye Il concurrence,

The 12 kilogram capacity calls for a base
of fense level of 36. U S S.G § 2D1.1(c)(4)
(Nov. 1991). A 37.5 kilogram capacity calls
for a base offense level of 38. 1d. There is
no controversy about the district court's
addition of two offense levels for escape.
Thus, under defendant's theory [that the |lab's
capacity was 12 kilograns] . . . , the total
offense level would be 38, and under the
government's theory [the | ab capacity was 37.5
kil ograns], 40. The guideline table reveals
considerable difference between these two
offense levels when the crimnal history
category is nodest. Mont anye, however, had
twelve points in his crimnal history, about
which there is no dispute. This results in a
crimnal history category of V, and with this
category both offense |levels 38 and 40 call
for a sentence range of 360 nonths to life.
The sentence inposed of 360 nonths was the
m ni mum sentence for either offense |evel.

Montanye 11, 996 F.2d at 194 (John R G bson, J., concurring).
Thus, to win on his ineffective-assistance claim M. Mntanye nust
show that, had his |awer argued the foreseeability issue at
sentencing, there is a reasonable probability that the District

Court woul d have found hi mresponsible for | ess than 12 kil ograms. *

2Actual Iy, methanphetanine quantities between 10 and 30
kilograns carry a base offense level of 36. US S G
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After reviewing the transcript of M. Mntanye's sentencing
proceedi ng, we are not convinced that this show ng has been nade.
At sentencing, the District Court stated, "[t]he |aboratory
equi prent woul d have produced 40 kil ogranms if used five tinmes, [and
this] would seemto nme to be a very conservative forecast of use .

." The Court also noted that drug-quantity calculation for
sent enci ng purposes "necessarily | ooks to reasonabl e expectations

."  The Court continued,

[iI]t seens to nme that if the |aboratory
equi pnent used only five tinmes would produce
40 kil ograns, [and] surely it is not intended

by anyone in either a legal or illegal
business to only use the equipnent once or
twice, . . . | think that . . . an expectation

of using the equipnent five tines is quite a
conservative nmethod of determ ning capability
of production and reasonabl e expectations of
what would be done to carry out the
conspiracy .

Rej ecting M. Mntanye's contention that he was only a "mnor"
participant, the Court observed that "the defendant
transported knowi ng what he was carrying and the purpose of it

" Furthernore, in its order below, the District Court
repeated its belief that the governnent's drug-quantity estimate
reflected a "conservative nethod of determining capability of
production and reasonabl e expectations of what would be done to
carry out the conspiracy.” The Court added,

even if the productive capacity was as |imted
as petitioner argued at sentencing, use of the
equi pnent only five times would exceed the
capacity charged to petitioner. Presumabl y
t hose who put together a | aboratory expect it
to be used nore than once. |In that sense the
calculation . . . nmay be considered nodest or

§ 2D1.1(c)(4). M. Mntanye would therefore have to show that he
coul d have reasonably foreseen | ess than ten kil ograns before his
sentence woul d be affected.
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conservati ve

Finally, the Court stated that "[a]greeing to supply sone $6, 000
worth of manufacturing equipnent would seem . . . to inpose
responsibility for the likely product of the process. Petitioner

does not offer to show that the manufacturing capacity used
here was atypical and thus unforeseeable.”

The District Court's findings could have been nore explicit.
Nonet hel ess, considering all these statenents together, we think
the Court found that it was foreseeable to M. Mntanye that the
| aboratory woul d be used several times and that it woul d produce at
least 10 kilogranms of methanphetam ne. W do not think
M. Montanye's sentence would have been any different had his
counsel objected, and M. Montanye has brought nothing to our
attention which m ght prove otherwi se. The |aboratory woul d have
needed to be used only twice to produce the ten or nore kil ograns
necessary to justify petitioner's sentence. Because M. Montanye
has not shown prejudice, his ineffective-assistance-of-counsel
claimfails.

To summari ze: Had M. Mntanye's | awer objected to the PSR
the District Court would have been required to nmake individualized
findings concerning the drug quantities reasonably foreseeable to
M. Mntanye and within the scope of the conspiracy he joined. But
if those findings had been made, there i s no reasonable |ikelihood
that petitioner would have been found responsible for |ess than 10
kil ograns. He was a maj or supplier of sophisticated equi pnent. He

knew it was going to be used to run an illegal |aboratory. He
tried to get the operators of the laboratory to allow him to
distribute some of their product. He has not shown that a

reasonabl e person in his place would not have foreseen that the
| aboratory woul d produce at | east 10 kil ogranms. He does not argue
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that counsel should or could have offered evidence that a
| aboratory of the size reasonably anticipated woul d have produced
| ess.

Thus, in this case, M. Mntanye is responsible for the lab's
manuf act uri ng capacity, not nerely because the operation of the | ab
was foreseeable, but because the lab's capacity was also
foreseeable. Mre specifically, the operation of a |lab that could
and woul d produce at | east 10 kil ogranms of met hanphet am ne was both
within the scope of M. Mntanye's conspiratorial agreenent and
reasonably foreseeable to him- or, at any rate, we are reasonably
sure the District Court would still have so found even if trial
counsel had requested the specific finding for which defendant now
cont ends.

For these reasons, we affirm the judgnent of the D strict
Court. We appreciate appointed counsel's diligent service inthis
post - convi ction proceedi ng.

BRI GHT, Circuit Judge, dissenting.

| dissent.

| address for the third tine the district court's failure to
make proper foreseeability findings in this case. |In Mntanye's
original direct appeal, this dissenting judge wote the majority
opinion joined in by United States Senior District Judge Henry
Whods and Judge Fagg di ssented. W concl uded that Montanye coul d
not be sentenced for the nethanphetam ne his co-conspirators
"produced"” because the anmount was not reasonably foreseeable to
him that is, the activities of his co-conspirators did not fall
wi thin the scope of his agreenent with them See United States v.
Mont anye, 962 F.2d 1332, 1347 (8th Cr. 1992) (Mntanye did not
know how nuch or how little methanphetam ne co-conspirators would

produce, he never participated in process of manufacturing or
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di stributing nmethanphetam ne, and district court possessed
insufficient evidence to find Mntanye responsible for al
met hanphet am ne produced).

That decision was |ater vacated by the grant of an en banc
hearing. The en banc majority then decided that Montanye forfeited
the foreseeability issue by failing to raise it in the district
court. United States v. Mntanye, 996 F.2d 190, 192-93 (8th Grr
1993) (reasoning this court |acked authority to consider question
in any event because district court is not required to make
foreseeability findings unless defendant objects to PSR and
Mont anye did not show prejudice). 1In a dissent joined by Judges
MM Ilian and Morris S. Arnold, we stated that Montanye's thirty-
year sentence for delivering glassware was grossly unfair because
"the record before us does not show that Montanye knew the quantity
of met hanphetam ne to be produced by his co-conspirators.” 1d., at
195. The en banc case l|left open the possibility of a post-
convi ction renedy.

Mont anye then brought this 28 U S.C. 8§ 2255 notion, arguing
his counsel was ineffective in failing to raise the issue of
foreseeability at sentencing. The record shows that in the course
of an extensive two-year conspiracy, Mntanye in effect took one
| ong di stance tel ephone call, bought sone gl assware, transported it
interstate, got paid $6,000, and went home. This appears to have
been his only contact with the conspiracy, despite the government's
attenpts at this late date to dredge up statenments Montanye nmade
during the trip about the possibility of distributing nethanphet-
amne for the conspiracy. The governnment itself clains the
nmet hanphet am ne was already an ongoing operation before the
addi tional flasks were acquired by Mntanye, and he was not even
then in the State of Mssouri. For this, he was held accountable
not for the entire anount his co-conspirators produced but instead
for the entire anmount they m ght have produced had the | ab not been
sei zed. At sentencing, Mntanye's counsel failed to raise the
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foreseeability issue and indeed conceded Mntanye should be held
accountable for the full anmount the |aboratory was capable of
pr oduci ng.

The district court in rejecting the inconpetency of counsel
contention did so by giving a crabbed and narrow reading to United
States v. Edwards, 945 F.2d 1387 (7th Cir. 1991) and United States

v. North, 900 F.2d 131 (8th Cir. 1990). | believe this readi ng was
wong. See, e.qg., United States v. Val encia-Lucena, 988 F.2d 228,
234 (Ist Gr. 1993) ("crimnal conspiracy net is often cast w dely.

I ndi vi dual s may be invol ved who know t hat the agreenent they have
entered is illegal but have no way to foresee the magnitude or
anbition of the enterprise, as in the case of an individual hired
to renedy an unexpected conplication in the main conspirators’

plot").

The majority here relies in part on Judge John R G bson's
concurrence for its affirmance. |In that concurrence, Judge G bson
cal cul ated the assunmed productive capacity of a nethanphetam ne
| aboratory that never operated in the nmanner projected by the
prosecution. These specul ati ons have nothing to do with foresee-
ability. |Indeed, no court has yet nmade any proper foreseeability
findings as a basis to support Mntanye's thirty-year prison
sentence. This omission flows directly fromcounsel's ineffective
assistance at sentencing in failing to raise the foreseeability
i ssue which was then well known. See U.S.S.G § 1B1.3, comment.
(n.1) (Novenber 1989) (in case of jointly undertaken crim nal
activity, defendant accountable for others' conduct where it was
"reasonably foreseeable by the defendant. . . . [wlhere it is
established that the conduct was neither within the scope of the
def endant's agreenent, nor was reasonably foreseeabl e i n connecti on
with the crimnal activity the defendant agreed to jointly
undertake, such conduct is not included in establishing the
defendant's offense | evel under this guideline").
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Wiile | adhere to the views previously stated by this witer,
Mont anye, 962 F.2d at 1347; Montanye, 996 F.2d at 195-96, that the
thirty-year sentence i nposed on Montanye i s i nproper, neverthel ess
the learned district judge has inposed this sentence under the
gui delines and the majority has approved. By any ordi nary neasure
outside the guidelines, | would think this sentence would be
consi dered draconi an, unnecessarily harsh and unreasonable. The
defendant's thirty years of incarceration for furnishing glassware
to the conspiracy, a conspiracy which incidentally never delivered
one gramof drugs to any consuner, will cost the public $21, 995 per
year based on 1995 fi gures® and approxi mately over $650, 000 for the
full thirty-year sentence.

This result suggests that | should repeat what | previously
wote in United States v. Hveley, 61 F.3d 1358 (8th G r. 1995).
| comented on the sentencing guidelines as foll ows:

Federal judges who sentence offenders know the
probl em 86.4% of district judges support changi ng the
current sentencing rules to increase the discretion of
t he judge; 70.4% support repealing nost of all mandatory
m ni mum sent enci ng and 82. 8% of all district judges feel
t hat federal judges woul d be appropriate decision nmakers
about the nature and severity of sanctions to be inposed

in crimnal cases. More than half would elimnate
sent enci ng gui del i nes. Federal Judicial Center, Pl anning
for the Future: Results of a 1992 Federal Judicial

Center Survey of United States Judges (1994).

These are not "soft headed judges."” They serve on
the front lines of the crimnal justice system and know
of what they speak. They represent appointees of every
presi dent fromEi senhower to Cinton. But the | aw nakers
and | aw enforcers, Congress and the adm nistration, seem

13 In Fiscal 1995, we estimate the average cost

per day per inmate will be $60.26, with an
average annual anount of $21, 995.

Letter fromKathleen M Hawk, Director, United States Departnent of
Justice, Federal Bureau of Prisons, to the Honorable Mron H.
Bright (July 6, 1995)(on file with Judge Bright).
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toturn a deaf ear to the problemand to t he unnecessary,
i mense cost to the taxpayer of unnecessary | engthy
i ncarceration of drug of fenders.

| think it can be said that judges are vitally
concerned with the drug problemin Anmerica. Reason, not
enotion, nust be brought to bear on the subject. What
are judges to do about these unreasonabl e sentencing
rul es which we nust apply? | suggest that we nmust try to
make our views known |oudly and clearly.

As for this witer, | intendto cite to this opinion
and its addendumin every drug case where | believe the
present systemrequires the sentencing judge to i npose an
unr easonabl e sentence. | would urge ny fellow judges,
simlarly, to speak out and to wite opinions on this
subj ect . The public needs to know that unnecessary,
harsh and unreasonable drug sentences serve to waste
billions of dollars w thout doi ng nuch good for society.
We have an unreasonabl e system'’

The nessage judges, district and circuit, can send
Congress and the President is this: |If you want to save
billions for the country w thout harm ng anyone, take a
| ook at and change the rules of sentencing now in the
federal courts. If we speak with a united voice perhaps
they, and the public, will [isten.

ld., at 1365-1366.

Accordingly, | dissent.

I have witten other comentaries on the guidelines. See,
e.g., United States v. Giffin, 17 F.3d 269, 273 (8th Cr. 1994)
(Bright, J., dissenting) (addressing the nyth of consistency in
sentences under the Quidelines and conmmenting on the obvious
unfairness of mnmandatory mninmm sentences); United States v.
Goebel , 898 F.2d 675, 679 (8th Cir. 1990) (Bright, J., concurring)
(observing that the Sentencing Cuidelines produce disparate and
unfair sentencing results anong simlar offenders); United States
v. O Meara, 895 F.2d 1216, 1221 (8th Cir.) (Bright, J., dissent-
ing), cert. denied, 498 U S. 943 (1990) ("This case opens the
wi ndow on t he sonetines bizarre and topsy-turvy worl d of sentencing
under the CGuidelines.").
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