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RI CHARD S. ARNOLD, Chief Judge.

CGeneral Dynamics Corp. (GD) and Dim tri Yannacopoul os, a G eek
citizen, entered into a consulting agreenent under which
Yannacopoul os worked as a consultant on the sale of defense and
non- defense GD products outside the United States. A dispute
regardi ng the amount and type of paynent due Yannacopoul os arose,
and he filed this six-count lawsuit in the United States District
Court for the Eastern District of Mssouri.' GD filed a three-
count counterclaim alleging, inter alia, that Yannacopoul os had

broken his contract. The jury returned a verdict in favor of GD on

'The Hon. Donald J. Stohr, United States District Judge for
the Eastern District of Mssouri.



each of Yannacopoul os's six clains, and on GD' s breach of contract
claim (The jury, however, awarded no damages to GD on this |ast
claim) On appeal, Yannacopoul os chal | enges nunerous evidentiary
rulings, the instructions givento the jury, and the failure of the
Court to investigate alleged juror m sconduct. W affirm

Yannacopoul os's relationship with GD spanned several years

beginning in June of 1977. Initially, Yannacopoul os hel ped GD s
t el ecomrmuni cati ons subsidiary, Stronberg-Carlson, market its
commerci al tel ephone equipnent in Geece. |In return, Stronberg-

Carl son agreed to pay Yannacopoul os a nonthly consulting fee and
commi ssi ons based on the sale of equipnent.

In 1979, Yannacopoul os expanded his consulting services to
i nclude the shipbuilding division of GCD As a result, G and
Yannacopoul os executed a witten contract effective from Novenber
1, 1979, through OCctober 31, 1981. Under the terns of this
contract, GD would pay Yannacopoulos $10,000 per nonth, and
Yannacopoul os would provide consulting services relating to
t el ecommuni cati ons and shi pbui |l di ng. Begi nning i n Cct ober of 1981,
GD began to extend Yannacopoul os's contract on a nonth-to-nonth
basi s. This practice continued until March of 1982, when GD
ext ended Yannacopoul os' contract to Cctober of 1983 with a $4000. 00
per nmonth pay increase.

In June of 1992, GD found its F-16 fighter plane on a short
list of mlitary equi pnment being considered for purchase by the
Greek governnent. G eece eventually agreed to purchase 40 F-16's
fromGD for $616, 497,013. The G eek governnent al so purchased the
Stinger and Phal anx fromthe United States in 1986 and 1987. Based
on these mlitary sales, Yannacopoul os asserted a right to over
$39, 000, 000 in comr ssions. GCD refused to pay.
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The amount and form of paynent CGD agreed to pay Yannacopoul os
for his expanded duties as a consultant are the subject of this
litigation. Yannacopoul os contends that GD, through a series of
oral and witten prom ses, agreed to pay him comm ssions for his
services. He also contends that he was active in the marketing of
the F-16, Phal anx, and Stinger to the G eek governnent; and that
his contract extended beyond Cctober of 1983. GD, on the other
hand, contends that Yannacopoul os was never prom sed commi ssions
for his work as a consultant beyond those associated with his
Stronberg-Carl son contract; that he was not a nenber of the F-16,
Phal anx, or Stinger marketing teans; and that his contract expired
in October of 1983.

The dispute | ed Yannacopoulos to file this action agai nst GD
i n Decenber of 1989. He clainmed that GDwas liable for: 1) breach
of contract; 2) wunjust enrichment; 3) prom ssory estoppel; 4)
fraud; and 5) tortious interference. GD counterclained alleging:
1) breach of contract; 2) fraud; and 3) viol ati ons of the Racketeer
| nfl uenced & Corrupt Organizations Act, 18 U S C. 88 1961-68
(RI CO) . After a six-week trial, the jury returned a verdict
agai nst Yannacopoul os on each of his clains, and in favor of GD on
its breach-of-contract claim Yannacopoul os appeal s and requests
t hat the judgnment be reversed and a newtrial granted due to errors
made by the Court.

First, Yannacopoul os argues that the District Court conmtted
numerous evidentiary errors, including the exclusion of certain
evidence offered by him in support of his clains. W review a
district court's decision to exclude evidence for abuse of
di scretion. Banghart v. Origoverken, A B., 49 F.3d 1302, 1304 (8th
Cr. 1995). W will reverseonly if the abuse is clear, and if the
parties' substantive rights are affected. 1lbid.
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A

Yannacopoul os al |l eges that two pi eces of evidence critical to
his tortious-interference clai mwere erroneously excluded. First,
he cites the Court's failure to admit the 1982 | egal opinion® of a
Greek |awyer, Gegory Mourgelas, who was enployed by GD He
alleges that a letter from Murgelas to Veliotis, a G executive,
denonstrates that GD "repudiated its promses to pay [him
commi ssi ons or conmm ssi on-equi val ents knowing full well that it was
legally obligated to do so."

We do not see how the exclusion of this evidence could be
consi dered an abuse of discretion given the posture of this case.
The key issue during the trial was whether or not a contract,
express or inplied, existed between Yannacopoul os and GD which
required GD to pay Yannacopoul os conm ssions or conmm sSion
equi valents. Contrary to Yannacopoul os's clains, the | etter which
was excluded was not evidence that a contract for conm ssions
exi sted. Rather, the letter was a conclusory statenment of a | egal
opi ni on by Mourgel as.

It was the role of the jury to consider the evidence presented
and draw its own concl usi ons regardi ng the exi stence of a contract

’I'n May of 1982, P.T. "Taki" Veliotis obtained a | egal opinion
froma Geek |awer, G egory Murgelas. Yannacopoul os points to
the follow ng | anguage in Mourgelas's letter to Veliotis:

6. | ndeed, . : . a side agreenent
exists . . . and has been concluded by two
telexes . . . these two tel exes exchanged in

the form of an agreenment stipulated that a
commi ssion should be paid to [DIMTRI] in any
case, as long as one of its active projects
woul d be finalized; the conm ssion schedul es
however woul d be negotiated on a step by step
basis with the conpetent Divisions of GD.

Appel lant's brief at 40-41.



for conm ssion. The letter, which addressed the ultimte issue
regar di ng Yannacopoul os's conpensati on, would have served only to
usurp the jury's role as factfinder. G ven these circunstances,
the letter was properly excluded.

Second, Yannacopoul os argues that it was error for the Court
t o excl ude evi dence of an all eged "bait-and-sw tch" schene enpl oyed
by GD.° To establish the existence of this scheme, Yannacopoul os
sought to introduce evidence regarding the make-up of an offset
plan which was essential to the sale of F-16's to the Geek
gover nment . ("Ofset,” in this context, mneans a reciprocal
obl i gation assunmed by GD - for exanple, to do a certain anmount of
business in Geece.) He also sought to introduce evidence
denonstrating that an i nvestnent plan was | ater substituted for the
original offset plan; and that the substitute plan was of de
m nim s val ue when conpared with the original plan. This evidence,
he cl ains, woul d have established that his di scharge was necessary
for the schene's success.

It is unlikely that the adm ssion of this evidence woul d have
had a substantial positive effect on Yannacopoul os's case. In
order to succeed on his tortious interference claim Yannacopoul os
had to denonstrate that he had a contract for commi ssions or a
busi ness expectancy of the sane. See Rolscreen Co. v. Pella
Products of St. Louis, Inc., 64 F.3d 1202, 1207 (8th Cir. 1995)

*The bait, Yannacopoul os alleges, was a nulti-billion dollar
of f set package whi ch he hel ped to negoti ate designed to i nduce the
Greek governnent to purchase F-16's from GD. The switch,

Yannacopoul os cl ai ms, was the substitution of a val uel ess plan for
an "offset devel opnment conpany” instead of the original offset
pl an. Accordi ng to Yannacopoul os, in order for the bait-and-swtch
schenme to succeed, it was necessary for GD to renmove himfromthe
negoti ati on. Yannacopoul os cites his know edge that the offset
devel opnment conpany was val uel ess to the G eek governnment and his
commtrment, as a Greek patriot, to a plan that would hel p the G eek
people as the basis for G)s desire to exclude him from
negoti ati ons.



(noting that a contract or valid business expectancy is an
essential elenent of a tortious-interference clai munder M ssour

| aw) . Evi dence related to the bait-and-switch schene allegedly
enpl oyed by GD does not support Yannacopoulos's claim that a
contract for comm ssions existed, or that he had an expectation of
recei ving comm ssi ons.

Est abl i shing that a bait-and-sw tch schene was enpl oyed coul d
suggest only that, if a contract existed, GD needed to break its
contract with Yannacopoul os in order to carry out its scheme. The
jury, however, concluded that no contract for comm ssions existed,
maki ng evidence of attenpts to break a contract irrelevant.
Excl usi on of evidence which is substantively irrelevant is not an
abuse of discretion. Flemingv. Harris, 39 F.3d 905, 908 (8th Cr
1994).

Yannacopoul os al so argues that the District Court's denial of
his notion for judgnent as a matter of law on G s contract, RICQ
and fraud counterclains was error. A nmotion for judgnment as a
matter of law is a challenge to the sufficiency of the evidence.
Commercial Property Invs., Inc. v. Quality Inns Intern., Inc., 61
F.3d 639, 644 (8th Cr. 1995). On appeal, we review the the
evidence in the light nost favorable to the prevailing party.
Ibid. After a careful review of the record, we are persuaded t hat
sufficient evidence was presented by GD on each of its

counterclainms to sustain the District Court's denial of
Yannacopoul os's notion for judgnment as a matter of law. And in any
event the jury ruled for Yannacopoulos on GO's R CO and fraud
cl ai ns.

| V.

Next, Yannacopoulos clains that the District Court erred by
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failing to instruct the jury properly in two instances. First, he
argues that the Court erred by refusing to instruct the jury that
no United States law barred GD from paying him conmissions.?
Yannacopoul os clains that this instruction was necessary to prevent
the jury from being msled by GD into thinking that paynment of
commi ssions was illegal. The District Court chose not to give the
proposed instruction, stating that it was "confusing," and that
"the plaintiff has done a pretty good job of establishing” that
paynent of comm ssions was not illegal. W believe the D strict
Court commtted no error in this respect.

Second, Yannacopoulos clains it was error for the District
Court to refuse to instruct the jury on the definition of

*Yannacopoul os proposed the foll owi ng instruction:

You have heard testinony and other
evi dence with respect to various provisions of
United States |law that deal with the paynent
of comm ssions on sales of mlitary products
by United States <conpanies to foreign
conpani es.

There is no provision of United States
l aw, nor has there been any such |aw at any
time relevant to this case, that prohibits the
paynent of such conm ssions. Instead, United
States law requires only that conmm ssion
paynents be disclosed to the United States
Government and that no paynent in excess of
$50, 000 be made out of funds provided by the
United States Governnent under its "Foreign
Mlitary Sal es" program

Thus, General Dynamics was free to agree
to pay M. Yannacopoul os out of its own funds
any commssion it saw fit, and no United
States |law bars, or has ever barred, the
enf orcenment of such an agreenent.

D.Y. App. at Ex. 114.




"procuring cause."® According to Yannacopoul os, this instruction

was necessary to establish that he was entitled to comm ssions
despite the fact that he "did not sell anything in G eece" while
wor ki ng as a consultant for GD. He argues that although he was not
the seller, he was the procuring cause of later sales by GD in
G eece.

W reverse a district court's decision not to give a
particular instruction only in cases where " the requested
instructionis correct, not adequately covered by the charge given,
and involves a point so inportant that failure to give the
instruction seriously inpaired the party's ability to present an
effective case.'" Thomlison v. Gty of Omha, 63 F.3d 786, 791
(8th Cr. 1995 (quoting Wod v. President & Trustees of Spring
H 1l College, 978 F.2d 1214, 1221 (11th Cr. 1992)). This is not
such a case.

The instruction proffered by Yannacopoul os was not a correct
statenent of M ssouri |aw. Under Mssouri's law, a party is a
procuring cause if that party's efforts of bringing together
purchasers " have set in notion a series of events which, wthout
break in the continuity and without interruption in negotiations,
eventually culmnates in the sale.'" Wllians v. Enochs, 742

*Yannacopoul os proposed the foll owi ng instruction:

Absent a witten agreenent to the contrary, a party
may be entitled to comm ssions on sales even if nade
after the termnation of a contract, if that party
procured the sales through its activities prior to
term nation, notw thstanding the fact that the sale was
consummated by the principal personally or through
anot her agent.

A party is the procuring cause of a sale if he
brings a seller together with a buyer under circunstances
conducive to a sale, and the sale actually occurs.

D.Y. App. at Ex. 45,



S.W2d 165, 167 (Mb. 1987) (en banc) (quoting Staubus v. Reid, 652
S.W2d 293, 296 (Md. App. 1983)). The instruction proffered by
Yannacopoul os sinply stated that "[a] party is a procuring cause of

a sale if he brings a seller together with a buyer under
ci rcunst ances conducive to a sale, and the sale actually occurs.™
Because this is a msstatenent of the law, the instruction was
properly refused.

V.

In his final argunent, Yannacopoulos maintains that the
District Court erred by refusing to allow him to investigate
al | eged juror msconduct. This claimstens fromthe jury's witten
request for a dictionary during deliberation. 1In response to the
request, the jurors were returned to the jury box and instructed
that the Court could not provide a dictionary.

As the judge spoke with the jury, however, the court reporter
overheard and recorded a juror stating: "I'Il ook up that word in
the dictionary tonight." GD App. at 841. Follow ng this statenent
by the juror, the judge adnonished the jury as foll ows:

The other thing that I want you to be sure, be
careful and renenber ny earlier instructions,
and that is not to do any investigation on
your own, not to do any independent research
or anything |like that because that could
basically cause a problemw th the whole jury.
Just what you're confined to, basically, is
what you have in front of you and your own
comon sense.

Id. at 842. The jury was then excused until the follow ng norning
and the judge inforned the attorneys of the statenment nade by the
juror. Yannacopoul os nade no objection.

The next norning, the Court again adnonished the jurors
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agai nst the use of extrinsic reference material s:

Wth respect, as | expl ained to you about
the dictionary thing yesterday, | probably
shoul d have expanded a little bit on that.
The reason that the Court doesn't allow
dictionaries and so forth in jury rooms is
because frequently the terns that appear in a
regul ar dictionary have different definitions
fromthe legal ternms. It's kind of like, you
know, |awyers have a way of defining certain
things, just |ike the governnent does and it's
usually a Ilot longer and a |l|ot nore
conplicated than what appears in the standard
dictionary and the Ilawers, unfortunately,
it's the Court's law that you nmust be bound by
as opposed to whatever but you can use your
conmon sense as to words, so that's the
reason,

ld. at 844-45. Again, Yannacopoul os nmade no objection, and the
jury was allowed to deliberate until reaching a verdict.

It was not until several days |ater that Yannacopoul os noved
the Court, pursuant to Local Rule 16(D) of the Local Rules of the
Eastern District of Mssouri,®for leave to interviewthe jurors in
order to determ ne whether or not a dictionary had been consulted.
D.Y. App. at Ex. 119. The District Court denied the notion.
Yannacopoul os now clainms that the Court was required, under Local
Rul e 16(D), to hold a hearing to unearth alleged juror m sconduct.

®Local Rule 16(D)(2) provides in relevant part:

In any case where nmi sconduct of one or nore
petit jurors is suspected and supported by
evi dence obtained by a | awer or a party, the
Court shall grant |leave to the |lawer, after
such fact is communicated to the Court, to
make such investigation as the Court deens
appropriate to establish the truth or |ack of
truth of the suspected m sconduct of such
petit juror or jurors.
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As an initial matter, we note that Yannacopoulos failed to
object to the adnonitions given by the Court, or to the
continuation of jury deliberation. He made no request to voir dire
the jury panel, or to question the juror who made the statenent.
| nst ead, Yannacopoul os waited until after the verdict was returned
to raise this issue.

Wen a party waits until the end of a case to conplain of
juror msconduct, as Yannacopoul os did, the objection is waived,
Rowe Intern., Inc. v. J-B Enters., Inc., 647 F.2d 830, 836 (8th
Cr. 1981), and we will reverse the District Court only if it has
commtted plain error. First Nat. Bank and Trust Co. V.
Hol I i ngsworth, 931 F.2d 1295, 1305 (8th Cr. 1991). Plain error is
error which has a serious effect on the fairness of the
proceedi ngs. lbid.

This is not the first time we have been confronted by the
i ssue of jurors consulting a dictionary. In previous cases, we
have hel d that prejudice to a party could not be presuned fromthe
use of a dictionary by the jury. Harold v. Corwin, 846 F.2d 1148,
1151 (8th Gr. 1988) (trial judge read requested definitionto jury
fromdictionary); United States v. Cheyenne, 855 F. 2d 566, 568 (8th
Cir. 1988). W then focused our review in each case on the facts
surrounding the incidents to determ ne whether or not the use was
prejudicial, and whether or not the incident was properly handl ed
by the District Court. See e.q., Fink v. Foley-Belsaw Co., 983
F.2d 111, 113 (8th G r. 1993); Cheyenne, 855 F.3d at 568. W think
t he sane approach is appropriate here.

In this case, the Court adnonished the jury tw ce regarding
t he use of extrinsic reference materials, giving specific attention
to the inpending infraction of consulting a dictionary.
Yannacopoul os adduced no evidence that the juror actually ignored
the judge's instruction and consulted a dictionary. G ven these
facts, we do not viewthe Court's use of preenptive adnonitions as
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plain error. It is certainly reasonable to believe, absent
evidence to the contrary, that the jury adhered to the judge's
instructions. See Hrzenak v. Wite-Wstinghouse Appliance Co., 682
F.2d 714, 720 (8th G r. 1982).

Further, we cannot agree with Yannacopoulos's claim that a

heari ng was required under Local Rule 16(D). W note that "the
“application of local rules is a matter peculiarly within the
district court's province.'" Chrysler Credit Corp. v. Cathey, 977

F.2d 447, 449 (8th Gr. 1992) (per curian) (quoting Reyher v.
Chanpion Int'l. Corp., 975 F. 2d 483, 489 (8th Cr. 1992)). That is
particularly true in cases involving juror msconduct, since every

all egation of juror msconduct does not require an evidentiary
heari ng, see Robinson v. Mnsanto Co., 758 F.2d 331, 334-35 (8th
Cir. 1985), and the district court is in the best position to

determ ne when a hearing is necessary. In this case, the District
Court concluded - on the basis of the evidence presented by
Yannacopoul os and the nature of the alleged m sconduct - that it

was not necessary to unsettle the verdict by conducting a hearing.
Thi s deci sion was not plain error.

The judgnent is affirned.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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