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HANSEN, Circuit Judge.

In this case, we are asked to decide whether an Anmerican
I ndian Tribal Court has subject matter jurisdiction over a tort
case which arose out of an autonobile accident which occurred
bet ween two non-1ndi an parties on an I ndian reservation. A divided



panel of this court previously concluded that the Indian tribe
retai ned the i nherent sovereign power to allowthe tribal court to
exerci se subject matter jurisdiction over the dispute. After
granting the suggestion of A-1 Contractors and Lyle Stockert to
rehear this case en banc, we vacated the panel opinion. W now
hold that the tribal <court does not have subject natter
jurisdiction over the dispute.

On Novenber 9, 1990, on a state highway on the Fort Berthold
I ndi an Reservation in west-central North Dakota, a gravel truck
owned by A-1 Contractors and driven by Lyle Stockert (an A-1
enpl oyee) and a snall car driven by G sela Fredericks collided.
Ms. Fredericks suffered serious injuries and was hospitalized for
24 days. A-1is a non-tribal conpany |ocated in D ckinson, North
Dakot a. Stockert is not a nmenber of the tribe and resides in
D ckinson, North Dakota. Ms. Fredericks is not a nenber of the
tri be; however, she resides on the reservation, she was married to
a tribal nmenber (now deceased), and her adult children are enrolled
menbers of the tribe.

At the time of the accident, A1 was working on the
reservation under a subcontract agreement with LCM Corporation, a
corporation wholly owned by the tribe. Under the subcontract, A-1
per formed excavati ng, berm ng, and reconpacti ng work i n connection
with the construction of a tribal comunity building. A1
performed all of the work under the subcontract wthin the
boundaries of the reservation. The record is not clear whether
St ockert was engaged in work under the contract at the tine of the
acci dent .’

There is no proof (as opposed to allegations) that we can
find in the record to support the district court's finding of
fact that A-1 was in performance of the contract at the tinme of
the accident. The district court nmade its fact-findings based on
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In My 1991, Ms. Fredericks sued A-1, Stockert, and
Conti nental Wstern Insurance Conpany (A-1's insurer), in the
Tribal Court for the Three Affiliated Tribes® of the Fort Berthold
| ndi an Reservati on. Ms. Fredericks' adult children also filed
| oss of consortiumclains as part of the suit. Ms. Fredericks and
her adult children sought damages in excess of $13 mllion for
personal injury, loss of consortium and nmedi cal expenses.

A-1, Stockert, and Continental Wstern nmade a special
appearance in tribal court and noved to dism ss the Frederickses
suit, contending that the tribal court | acked personal and subject
matter jurisdiction. The tribal court denied the notion and found
that it had personal and subject matter jurisdiction over the suit
brought by G sela Fredericks. Fredericks v. Continental Wstern
Ins. Co., No. 5-91-A04-150, slip op at 1.24(d) (Fort Berthold
Tribal C. Sept. 4, 1991). Specifically, the tribal court found
that it had personal jurisdiction over the parties based on Chapter
1, section 3 of the Tribal Code because Ms. Fredericks is a
resident of the reservation and because A-1 had "entered and
transacted business wthin the territorial boundaries of the
Reservation.” [d. at 1.24(c). The tribal court also concluded
that it had subject matter jurisdiction over the action because its
i nherent tribal sovereignty had not been |limted by treaty or
f ederal statute. See id. at 1.24(d). G ven the tribal court's
conclusion that it had jurisdiction over the clainms of G sela
Fredericks, the tribal court did not reach the question of its
jurisdiction over the consortium clainms brought by her children,
who were tribal nenbers.

the pleadings in this case, not upon the evidence.

’The Three Affiliated Tribes -- Mandan, Hidatsa, and Arikara
-- are federally recogni zed Indian tribes which exercise their
sovereignty under a federally approved constitution adopted
pursuant to the Indian Reorganization Act of 1934, 25 U S.C
88 461-479.



A-1, Stockert, and Continental Wstern appealed to the
Northern Plains Intertribal Court of Appeals. The Intertri bal
Court of Appeals affirnmed the tribal court and remanded the case to
the tribal court for further proceedings. Fredericks v.
Continental Western Ins. Co., Northern Plains Intertribal C. App.
(Jan. 8, 1992). The Intertribal Court of Appeals took a broad view
of the tribe's civil authority over the non-Indians involved in
this dispute:

Li ke any sovereign, Three Affiliated Tribes has [sic] an
interest in providing a forum for peacefully resolving
di sputes that arise in their geographic jurisdiction and
protecting the rights of those who are injured within such
jurisdiction.

Slip op. at 7. Continental Wstern was dism ssed fromthe case
wi t hout prejudice pursuant to an agreenent of the parties.

Bef ore proceedings resuned in the tribal trial court, A-1 and
Stockert filed this case in the United States District Court for
the District of North Dakota against Ms. Fredericks and her
children (hereinafter "the Frederickses"), the Honorable WIIiam
Strate, Associate Tribal Judge for the Tribal Court of the Three
Affiliated Tribes of the Fort Berthold I ndian Reservation, and the
tribal court itself. A-1 and Stockert sought injunctive and
declaratory relief. They asked the district court to declare that
the tribal court had no jurisdiction over this matter, to enjoin
t he Frederickses fromproceedi ng against themin the tribal court,
and to enjoin the tribal judge and the tribal court (hereinafter
the "tribal defendants"”) from asserting jurisdiction over them

The tribal defendants initially raised the affirmative defense
of sovereign inmunity, but subsequently consented to the suit for

the limted purpose of defending the federal law clainms for
injunctive relief. Both sides filed notions for sunmary judgnent
on the issue of tribal court jurisdiction. The district court

4



denied the summary judgnent notion of A-1 and Stockert, and it
granted the sumary judgnment notions of the Frederickses and the
tribal defendants. A-1 Contractors v. Strate, Gvil No. Al-92-94
(D.N.D. Sept. 17, 1992). The district court decided that the only
factual dispute was whether Ms. Fredericks resided on or off the
reservation, which was irrelevant to the issue of tribal court
jurisdiction. 1d. at 4-5. The district court then decided that
the tribal court had both personal and subject matter jurisdiction,
and concl uded that Indian tribes have retai ned i nherent sovereignty

to exercise jurisdiction over civil causes of action between non-
| ndi ans that arise on the reservation unless specifically limted

by treaty or federal statute. ld. at 9-10. The district court
found that there was no treaty or statute that limted the tribe's
jurisdiction in this case. 1d. at 10. A-1 and Stockert appeal ed

on the i ssue of subject matter jurisdiction over the clains of Ms.
Frederi cks.?

A panel of this court affirmed the district court in a two-to-
one deci sion. A-1 Contractors v. Strate, No. 92-3359, 1994 W
666051 (8th Cir. Nov. 29, 1994). A-1 and Stockert requested revi ew
of the panel's decision en banc. W granted their request, vacated

t he panel opinion, and set this case for rehearing en banc.

We revi ew de novo the district court's decision both granting
and denyi ng sunmary judgnment. Get Away Club, Inc. v. Coleman, 969
F.2d 664, 666 (8th Cir. 1992). W agree with the district court
that this case presents no relevant factual disputes for our
review. The only question presented, whether the tribal court has
jurisdiction over this dispute, is a question of |aw FMC v.

3The consortiumclains of Ms. Fredericks' adult children
are not a part of this appeal because neither the tribal courts
nor the federal district court addressed the tribal courts
jurisdiction over those clains.



Shoshone- Bannock Tribes, 905 F.2d 1311, 1313-14 (9th Cr. 1990),
cert. denied, 499 U S. 943 (1991).

The specific question presented for our resolution is whether
the tribal court has civil jurisdiction over this dispute which
arose between two non-Indian parties on the Fort Berthold
Reservation. A-1 and Stockert argue that under Suprene Court case
law, the tribe does not have the inherent sovereign authority to
exercise civil jurisdiction over non-Indians unless the dispute
inplicates an inportant tribal interest. See, e.qg., Mntana v.
United States, 450 U. S. 544 (1981); South Dakota v. Bourland, 113
S. . 2309, 2320 (1993); Brendale v. Confederated Tri bes and Bands
of the Yakima Indian Nation, 492 US. 408, 426-27 (1989)
(plurality). A-1 and Stockert argue that because this case
i nvolves no such tribal interest, the district court erred in
hol ding that the tribal court had subject matter jurisdiction over
this dispute. The Frederickses and the tribal defendants
(collectively "the appellees”) argue that a different line of

Suprene Court authority governs this issue. The appellees argue
that | anguage fromthis line of cases indicates that the district
court correctly concluded that tribal courts have inherent civil
jurisdictional authority over all disputes arising on the
reservation, regardl ess of whether the parties involved are tri bal
menbers. See, e.qg., lowa Mitual Ins. Co. v. LaPlante, 480 U.S. 9
(1987); National Farners Union Ins. Cos v. Crow Tribe of 1ndians,
471 U.S. 845 (1985); Merrion v. Jicarilla Apache Tribe, 455 U S.

130, 137 (1982); Wllianms v. Lee, 358 U.S. 317 (1959). The
appel | ees contend that the district court correctly found that the
tribe had full geographical/territorial jurisdiction over this

di spute. The issue presented for our reviewis largely unresolved
and has generated a great deal of interest and cormmentary. See,
e.qg., Allison S. Dussias, Geographically-Based and Menber shi p- Based
Views of Indian Tribal Sovereignty: The Suprenme Court's Changing
Vision, 55 U. Pitt. L. Rev. 1 (1993) (detailing and criticizing the




Supr ene Court's i ncreasi ng enphasi s on menber shi p- based
sovereignty).

In our view, the standards articulated in Montana v. United
States, 450 U.S. 544 (1981), and subsequent cases applying those
standards, control the resolution of this dispute. |In Mntana, the
Suprene Court specifically addressed the reach of tribal civi
jurisdiction over non-Indian parties and found that:

the Indian tribes retain their inherent power to
determne tribal nmenbership, to regulate donestic
relations anong nenbers, and to prescribe rules of
i nheritance for nmenbers. But exercise of tribal power
beyond what is necessary to protect tribal self-
government or to control i nt ernal relations s
i nconsi stent with the dependent status of the tribes, and
so cannot survive W thout express congressional
del egati on.

Id. at 564 (citations omtted). The Court then announced the
general principle that "the i nherent soverei gn powers of an | ndian
tribe do not extend to the activities of nonnenbers of the tribe."
Id. at 565.°

Indian tribes, however, do "retain inherent sovereign
authority to exercise sone forns of civil jurisdiction over non-
I ndians on their reservations." Id. (enphasis added). Thi s
jurisdiction arises: (1) when nonnenbers "enter consensual
relationships with the tribe or its nmenbers, through comercia
deal ing, contracts, |eases, or other arrangenents” or (2) when a
nonmenber's "conduct threatens or has sonme direct effect on the

“Stated another way: "A tribe's inherent sovereignty . . .
is divested to the extent it is inconsistent with the tribe's
dependent status, that is, to the extent it involves the tribe's
“external relations.'" Brendale, 492 U S. at 425-26 (plurality)
(citing United States v. \Weeler, 435 U S. 313, 326 (1978)). The
tribe's external relations are generally those involving
nonnenbers of the tribe. See id.




political integrity, the economc security, or the health or
wel fare of the tribe.” [d. at 565-66 (citations omtted). These
two situations are the "two exceptions” to Montana's general rule
that an Indian tribe does not have inherent soverei gn powers over
the activities of nonmenbers. Bourland, 113 S. C. at 2320. 1In
our view, the tribal court in this case would not have subject
matter jurisdiction wunder Mntana unless the appellees can
establish the existence of a tribal interest under either of the
two exceptions.

The Suprene Court has reiterated or reaffirnmed the Montana
anal ysis of civil tribal jurisdiction over non-Indians a nunber of
times. Bourland, 113 S. C. at 2319 (reasserting the centrality of
t he observation in Mntana that "exercise of tribal power beyond
what is necessary to protect tribal self-government or to contro
internal tribal relations is inconsistent with the dependent status
of the tribes, and so cannot survive w thout express congressional
del egation"); County of Yakima v. Confederated Tribes and Bands of
Yaki ma I ndian Nation, 502 U S. 251, 267 (1992) (citing Montana in
referring to the "long line of cases exploring the very narrow

powers reserved to tribes over the conduct of non-Indians within
their reservations"); Duro v. Reina, 495 U S. 676, 687-88 (1990)
(crimnal jurisdiction case reciting Mntana's observation that

“"the inherent sovereign powers of an Indian tribe do not extend to
the activities of nonnmenbers of the tribe" and that civil tribal
jurisdiction over non-1ndians on the reservation typically involves
situations arising fromproperty ownership within the reservation

or the "consensual relationships" outlined in Mntana), overruled
by statute on other grounds, 25 U S.C. § 1301(2) & (3); Brendale,
492 U. S. at 426-27 (plurality) (followi ng Muntana principles and
concluding there was no tribal interest which allowed the tribe to
exercise authority over nonnenbers on fee lands wthin the

reservation). Perhaps the Court's nost enphatic reiteration of
these standards is its recent statenment that "after Montana, tri bal



sovereignty over nonnmenbers "~ cannot survive Wwthout express
congressi onal delegation.'" Bourland, 113 S. . at 2320 n. 15.
The appellees argue that instead of applying the Montana
anal ysis, we should resolve this case under the Supreme Court's
decisions in lowa Mitual, National Farners Union, Wllians v. Lee,

and Merrion. In our view, none of those cases supports the
appel | ees' contentions that the tribal court has the broad civil
subject matter jurisdiction the tribal courts and the district
court found in this case. In lowa Miutual, the Court held only that
exhaustion of tribal renmedies is required before a federal district

court can decide the issue of federal court jurisdiction. 480 U S.
at 18-19; see also Brendale, 492 U S. at 427 n.10 (the plurality
specifically observed that Jowa Mitual only established an
exhaustion rule and did not decide whether the tribe had
jurisdiction over the nonnenbers involved). In reaching its

conclusion on the exhaustion requirenment, the Court offered the
fol |l owi ng observati on upon which the appellees rely heavily:

Tribal authority over the activities of non-Indians on
reservation lands is an inportant part of tribal
sovereignty. See Montana v. United States, 450 U. S. 544,

565-66 (1981) [other <citations omtted]. G vil
jurisdiction over such activities presunptively lies in
the tribal courts unless affirmatively limted by a

specific treaty provision or federal statute.

lowa Mitual, 480 U S. at 18. The appellees argue that this
| anguage indicates that Indian tribes retain unrestricted

territorial civil jurisdiction unless that jurisdiction has been
affirmatively limted by treaty or federal statute. The appellees
contend that like a state, the tribe retains full sovereignty over
all matters arising on the reservation unless and until that
jurisdiction is divested by federal |aw The appel |l ees further
argue that consistent with lowa Mitual, the tribal court may

exercise subject matter jurisdiction in this case because it



happened on the reservation and there has been no affirmative
di vestment of the tribe's authority.

In our view, the appellees' reading of this isolated | anguage
from lowa Miutual is unnecessarily broad and conflicts with the

princi pl es of Montana. This | anguage from lowa Mitual can and

shoul d be read nore narrowy and i n harnmony with the principles set
forth in Mntana, which the Court cites in naking those
observati ons. When the Court observes in lowa Mitual that
“[t]ribal authority over the activities of non-Indians on

reservation lands is an inportant part of tribal sovereignty,” 480
U S at 18, the Court cites Mntana and thus is referring to the
types of activities, |like consensual contractual rel ationships (the
first Montana exception), that give rise to tribal authority over
non- |1 ndi ans under Montana. Likew se, when the Court goes on to say
“[c]ivil jurisdiction over such activities presunptively lies in

the tribal courts unless affirmatively limted by a specific treaty
provision or federal statute,” i1d. (enphasis added), the Court
again is referring to a tribe's civil jurisdiction over tribal-
based activities that exists wunder Mntana. W recently
interpreted the lowa Mitual case in just such a fashion, stating:

"Civil jurisdiction over tribal-related activities on reservations

presunptively lies in the tribal courts unless affirmatively
limted by a specific treaty provision or by federal statute.”
Duncan Enerqgy v. Three Affiliated Tribes, 27 F.3d 1294, 1299 (8th
Cr. 1994) (enphasis added) (citing lowa Miutual, 480 U S. at 18).
Hence, lowa Miutual should not be read to expand the category of
activities which Mntana described as giving rise to tribal
jurisdiction over non-Indians or nonnmenbers. Instead, we read it
wi thin the paraneters of Montana.

National Farnmers Union, like lowa Mutual, was an exhaustion
case which did not decide whether tribes had jurisdiction over
nonnenbers. Brendale, 492 U S. at 427 n.10. Nonet hel ess, the
appel | ees contend that we should read National Farnmers Union as a
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[imtation on the reach of Montana because National Farnmers Uni on
limted the reach of diphant v. Suquam sh Indian Tribe, 435 U. S
191 (1978), a crimnal tribal jurisdiction case upon which Mntana
relied. 1In diphant, the Court had concluded that tribal courts
have no crimnal jurisdiction over non-Indians because the tribe
did not retain the inherent authority to exercise that type of
jurisdiction. 435 U S. at 208-10. The Court in National Farners
Union stated that "the question whether a tribal court has the
power to exercise civil subject-matter jurisdiction over non-
Indians in a case of this kind is not automatically forecl osed, as
an extension of Qdiphant would require.” 471 U S. at 855. The
appel | ees argue that in National Farnmers Union the Court refused to
extend Aiphant's limtation of inherent sovereign authority to
civil cases.

The appellees fail to recognize the fact that Montana
specifically extended the general principles underlying Qiphant to
civil jurisdiction. Mont ana, 450 U. S. at 565 ("Though 4. phant
only determi ned i nherent tribal authority in crimnal matters, the
principles on which it relied support the general proposition that
t he i nherent soverei gn powers of an Indian tribe do not extend to
the activities of nonnenbers of the tribe") (footnote omtted).
Mont ana did not extend the full Q.iphant rationale to the civi
jurisdictional question -- which would have conpletely prohibited
civil jurisdiction over nonnmenbers. Instead, the Court found that
the tribe retained sone civil jurisdiction over nonnmenbers, which
the Court went on to describe in the Montana exceptions. 450 U S.
at 565-66. Thus, when National Farners Union states that civi
tribal jurisdiction over nonmenbers is not foreclosed by Qi phant,
that observation is perfectly consistent with Mntana, which
provi des for broader tribal jurisdiction over non-Indians than does
A i phant. Under Montana, the tribe has the ability to exercise
civil jurisdiction over non-Indians when tribal interests (as
defined in the Montana exceptions) are invol ved.
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We also read the other cases the appellees rely upon within
the limts of Montana. In Wllianms, the Court found that the
tribal courts had jurisdiction over a suit by a non-Indian store
owner on the reservation against two nmenbers of the tribe for
breach of contract based on a transaction that occurred on the
reservation. 358 U. S. at 218, 223. This factual situation fits
squarely under the "consensual agreenent"” test for jurisdiction in
Montana (the first Montana exception). In fact, Montana
specifically cited Wllianms in creating the two exceptions that
allowfor civil jurisdiction over non-Indians. 450 U. S. at 544-45.

Simlarly, the appellees read too nuch into |anguage from
Merrion, where the Court stated in a footnote: "Because the Tribe

retains all inherent attributes of sovereignty that have not been
divested by the Federal Governnent, the proper inference from
silence . . . is that the sovereign power . . . remamins intact."”

455 U. S. at 149 n.14. The Court made the observation in isolation
in a case dealing with the tribe's authority to i npose a severance
tax on non-Indians on the reservation. The Court found this
taxati on power was derived either fromthe tribe's inherent power
of self-government or the power to exclude, id. at 149, both of
which are consistent with the inherent powers the tribe retains
over nonmenbers described in Montana. Both Merrion and | owa Mit ual
say essentially the same thing: the inherent attributes of
sovereignty that an Indian tribe retains, which under Mntana are
very limted when dealing with non-Indians, remain intact unless
affirmatively limted by the federal governnent.

The appel | ees argue that Montana and Brendal e apply only to a
tribe's ability to exercise authority over non-Indians' activities

on non-Indian fee lands -- i.e., plots of | and owned by non-I ndi ans
in fee sinple that happen to be located within the exterior
boundari es of the reservation. |In our view, the appellees place an
artificial limtation on those cases. Wile Mntana and Brendal e

address questions of tribal authority over non-Indians on non-
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I ndian owned fee lands, neither case limts its discussion or
rationale to jurisdictional issues arising on fee lands. To the
contrary, the Montana Court found, wthout any qualification
what soever, that ¢tribal power may not reach beyond what is
necessary to protect tribal self-governnent or to control internal
rel ati ons absent express congressional del egation. 450 U. S. at
564. Mont ana al so specifically addressed the "fornms of civil
jurisdiction over non-Indians on their reservations" and provided
the two limted situations in which that jurisdiction nmay ari se.
Id. at 565 (enphasis added). Thus, Montana explicitly addressed
the authority of tribes to exercise civil jurisdiction on the
reservation, as well as on non-Indian fee |ands. The Brendal e
plurality noted that Montana invol ved regul ati on of fee | ands, but
it did not specifically limt the Mntana rationale to fee |and
di sputes. See Brendale, 492 U. S. at 426-27. Since Brendale, the
Suprene Court |ikew se has not seen fit to limt either Mntana or
Brendal e in the fashi on the appel | ees have suggested. |Instead, the
Court has discussed these cases and their observati ons about tri bal
jurisdiction in broad and unqualified | anguage. See Bourl and, 113
S. . at 2319; County of Yakimm, 502 U. S. at 267; Duro, 495 U.S.
at 687.

Mor eover, a nunber of cases analyzing civil jurisdictional
i ssues in non-fee | and di sputes have relied upon or cited Montana.
See Stock West Corp. v. Taylor, 964 F.2d 912, 918-19 (9th Cr.
1992) (en banc) (quoting Mntana test in non-fee I|and
jurisdictional dispute); EMC, 905 F.2d at 1314 (citing Montana in
non-fee | and case as "the | eadi ng case on tribal civil jurisdiction
over non-Indians"); see also Tamiam Partners Ltd. v. M ccosukee
Tribe of Indians of Florida, 999 F.2d 503, 508 n.11 (11th Gr.
1993) (citing Montana in recognizing that tribal courts have power
to exercise civil jurisdictioninconflicts affecting the interests
of Indians on Indian lands). Thus, we conclude that any attenpt to
l[imt the rationale of Mntana and Brendale to fee I|and
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jurisdictional issues is both unconpelling and unsupported by the
| anguage of those two cases.

The appel | ees next argue that we should read the Montana |ine
of cases as addressing tribal regul atory power over non-Indi ans and
the line of cases represented by lowa Miutual as addressing tri bal
adj udi cat ory power over non-1ndians. They contend that | owa Mit ual
and related cases would control in this case, which is a dispute
about tribal adjudicatory power. The appell ees assert that draw ng
such a distinction would be the best way to resolve what they see
as the apparent contradiction between the |anguage from those
differing |lines of cases.

Agai n, we nust disagree. Wiile the distinction the appellees
propose appears in sone conmentaries, see, e.d., Dussias, 55 U.
Pitt. L. Rev. at 43-78, the distinction does not appear explicitly,
or even inplicitly, anywhere in the case |aw. Mont ana and the
cases foll ow ng Montana have dealt with questions of civil tribal
regul atory jurisdiction, but those cases have never suggested that
their reasoningis limted solely toregulatory matters. Quite the
contrary, as we have noted above, those cases have spoken about
civil jurisdiction in broad and unqualified ternms wthout any
limtation of the discussion to particular aspects of civil
jurisdiction. Li kew se, lowa Miutual and the other cases the
appell ees rely on have never suggested such a distinction. In
fact, in lowa Mitual, the Court cites Mntana wthout any
indication that Mntana should be limted to regulatory
jurisdiction. Jlowa Miutual, 480 U S. at 18.

Mor eover, any attenpt to create or apply a distinction between
regul atory jurisdiction and adjudicatory jurisdiction in this case
would be illusory. If the tribal court tried this suit, it
essentially would be acting in both an adjudi catory capacity and a
regul atory capacity. At oral argunent, all of the parties agreed
that if the tribal court tried this case, it would have the power
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to decide what substantive |aw applies. Essentially, the tribal
court woul d define the | egal rel ationship and the respective duties
of the parties on reservation roads and highways. Thus, while
adj udi cating the dispute, the tribal court al so woul d be reqgul ati ng

the legal conduct of drivers on the roads and highways that
traverse the reservation. Accordingly, we see no basis in this
case for applying the regulatory-adjudicatory distinction the
appel | ees have proposed.

Furthernore, even if we applied a regul atory-adjudicatory
distinction, it would not change our concl usion. None of the
cases, including those that the appellees argue are "adjudicatory
jurisdiction" cases, have ever addressed the issue presented here
-- atribal court's civil jurisdiction over an accident involving
non-1 ndi an parties. As we have denonstrated above, all of the
appel | ees’ proposed "adjudi catory"” cases are consistent with the
Mont ana case. Even if we were to treat Montana as a "regul atory”
authority case, we see no reason not to apply its principles to
this open question of inherent authority to exercise civil
adj udi catory jurisdiction over this dispute. Thus, we see no valid
basis for distinguishing or limting Mntana, as the appellees
suggest .

Arguably, sone of the | anguage fromlowa Mutual, Wllians, and

Merrion can be viewed in isolation to create tension w th Mntana.
A careful reading of the particular |anguage of those cases

however, indicates that they can and should be read together with
Mont ana t o est abl i sh one conprehensive and integrated rule: avalid
tribal interest nust be at issue before a tribal court may exercise
civil jurisdiction over a non-Indian or nonnenber, but once the
tribal interest is established, a presunption arises that triba

courts have jurisdiction over the non-Indian or nonnenber unless
that jurisdiction is affirmatively limted by federal law. This
rule is supported by the above authority and by the |eading
treati se on American Indian | aw, which specifically states: "Tri bal
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courts probably lack jurisdiction over civil cases involving only
non-Indians in nost situations, since it would be difficult to
establish any direct inmpact on Indians or their property.” Felix
S. Cohen's Handbook of Federal Indian Law, 342-43 (1982 ed.). This
wel | -accepted rule controls this case.

Finally, the appellees urge us to follow a recent decision in
a case factually very simlar tothis case, where the Ninth Crcuit
held that the tribal court had jurisdiction over the |awsuit. See
H nshaw v. Mahler, 42 F.3d 1178 (9th Cr. 1994). I n Hi nshaw,
Christian Mahler died frominjuries he received when a car driven
by Lynette Hi nshaw collided with the notorcycle Mahler was riding
on a US. highway within the boundaries of the Flathead Indian
Reservati on. Both Mahler and H nshaw were residents of the
reservation, but they were not nmenbers of the tribe. 1d. at 1180.
Mahl er's nother (an enrolled nenber of the tribe) and Mhler's
father (a nonnenber) brought wongful death and survivorship
actions inthe tribal court. Hi nshawchallenged the tribal court's
personal and subject matter jurisdictionin federal district court.
The Ninth Grcuit affirnmed the district court's conclusion that the
tribal court had jurisdiction over those clains. [d. at 1180-81.
To the extent that H nshaw supports the appellees' argunents that
tribal courts have jurisdiction over a tort claimarising between

two non-1ndi ans on a hi ghway runni ng t hrough an I ndi an reservati on,
we respectfully decline to followit. Such a broad interpretation
of civil tribal jurisdiction is, we believe, inconsistent with
Mont ana.

The authority is quite clear that the kind of sovereignty the
American Indian tribes retain is a limted sovereignty, and thus
the exercise of authority over nonnenbers of the tribe "is
necessarily inconsistent wth a tribe's dependent status.”
Brendale, 492 U S. at 427 (citing United States v. Weeler, 435
U S. 313, 326 (1978)). Stated another way, "the i nherent sovereign
powers do not extend to the activities of nonnenbers of the tribe."
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Mont ana, 450 U.S. at 565, quoted in Duro v. Reina, 495 U. S. at 687.
As such, we cannot endorse t he appel | ees’ concept of plenary tri bal
territorial (or geographical) civil jurisdiction. Such a concept
presents an overly broad interpretation of the tribe's sovereignty
which is inconsistent with the tribe's dependent status and is

contrary to Montana. Thus, for the tribe to exercise civil
jurisdiction over nonnenbers, the Montana exceptions nust be
satisfied because the "inherent attributes of sovereignty” do not
extend to nonnenbers.

Wile the tribe's inherent authority to assert civil
jurisdiction over a nonmenber depends on the existence of a tri bal
interest as defined in Mntana, that does not nean geography plays
no role in the sovereignty and jurisdictional inquiry. "The Court
has repeat edl y enphasi zed that there is a significant geographi cal
conponent to tribal sovereignty.” White Muntain Apache Tribe v.
Bracker, 448 U. S. 136, 151 (1980). In Mntana, the Court accounted
for this geographical conponent of the jurisdictional anal ysis when

it stated that "Indian tribes retain inherent sovereign power to
exerci se sone fornms of civil jurisdiction over non-Indians on their
reservations, even on non-Indian fee |ands." 450 U.S. at 565
(enmphasi s added). Montana inplicitly recognizes that w thout the
geographi c connection to Indian country, the tribes would have no

pl ausi bl e grounds for asserting jurisdiction over the non-Indian
parties. Thus, properly understood, the geographi cal conponent of
the jurisdictional analysis is inportant but not dispositive. See
generally Bracker, 448 U S. at 151 (geographical conmponent of
tribal sovereignty is inportant -- though not dispositive factor
for courts to weigh in determ ning whether a state's authority to
tax non-1ndians for activities on reservation has been pre-enpted).
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Appl ying Montana to this case, there nust be a tribal interest
at issue (as defined in the Montana exceptions) before the tri bal
court can exercise jurisdiction over the non-Indian parties. W
conclude that no such tribal interest exists in this case. This
di sput e arose between two non-Indians invol ved in an ordi nary run-
of-the-m || autonobile accident that occurred on a North Dakota
state hi ghway traversing the reservation. Those facts, which stand
alone in this case, make this dispute distinctively non-tribal in
nat ure.

The appell ees argue that the "consensual relationship" test
(the first Montana exception) is satisfied because A-1 voluntarily
entered into a subcontract with the tribe and Lyl e Stockert was an
A-1 enpl oyee who was all egedly on the reservation pursuant to that
subcontract when he was involved in the accident with Gsela
Fredericks. In our view, that reasoning is flawed. The dispute in
this case is a sinple personal injury tort claimarising from an
aut onobi | e acci dent, not a dispute arising under the terns of, out
of, or within the anbit of the "consensual agreenent,"” i.e., the
subcontract between the tribes and A-1. G sela Fredericks was not
a party to the subcontract, and the tribes were strangers to the
acci dent . ®

The appel |l ees al so argue that the second Mont ana exception is
satisfied because the dispute arose on the reservation, and
therefore, the conduct in dispute here necessarily affects the
tribe's political integrity, economc security, or health or

°A-1 and Stockert have noted that under the terms of the
subcontract involved in this case, all disputes arising out of
t he subcontract woul d be determ ned under Utah | aw and woul d be
heard in the Uah courts. The appell ees have not argued to the
contrary. However, we will not give this fact any controlling
wei ght because the subcontract is not part of this record.
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wel f are. The appellees contend that the dispute affects the
tribe's political integrity because it deals with the tribe's
ability to function as a fully sovereign governnent. W disagree.
In our view, this case has nothing to do with the Indian tribe's
ability to govern its own affairs under tribal |aws and custons.
It deals only with the conduct of non-Indians and the tribe's
asserted ability to exercise plenary judicial authority over a
decidedly non-tribal matter. The only governnental interest the
tribe alleges is the right to act as a full sovereign to exercise
full sovereign authority over events that happen within its
geogr aphi cal boundari es. As noted above, tribes are limted
sovereigns and do not possess full sovereign powers. Thus, this
desire to assert and protect excessively clained sovereignty is not
a satisfactory tribal interest within the neaning of the second
Mont ana excepti on.

The appel | ees al so argue that even though Ms. Fredericks is
a non-Indian and nonnenber of the tribe, she is a long-tine
resi dent of the reservation and hence is an i nbedded nenber of the
community with a recognizable social and economc value to the
tribal conmunity. Thus, they argue that it is critical to provide
her a tribal forum for her disputes. The sinple fact that Ms.
Fredericks is a resident of the reservation, however, does not
satisfy the second Montana exception. It is not essential to the
tribe's political integrity, economc security, or health or
wel fare to provi de her, a non-Indi an and nonnmenber, with a judicial
forumfor resolution of her disputes. Aforumis available to Ms.
Fredericks in the North Dakota state courts, and there is no
i ndi cation that she would be prevented from asserting her clains,
infull, in that forum?®

®There has been sone discussion of the effect of 28 U.S.C.
§ 1360 on jurisdiction of the North Dakota state courts. That
section, by its very terns, applies only to the state court's
jurisdiction over actions to which Indians are parties. See also
25 U.S.C. 8§ 1322 (simlar jurisdictional provision of I|Indian
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Li kewi se, the fact that Ms. Fredericks wants to bring her
suit in the tribal courts does not control. Mntana very clearly
states that the conduct giving rise to the case nust threaten or
have a "direct effect on the political integrity, economc
security, or health or welfare of the tribe,"” not the nonnmenber,
before the tribe can assert civil jurisdiction over nonmenbers.
450 U.S. at 466 (enphasis added). Nor is it persuasive to us that
Ms. Fredericks may be as close to being a nmenber of the tribe as
she could be without actually being a nenber. Montana is very

clear that tribal nenbership is of critical inportance. M s.
Fredericks is neither an Indian nor a nenber of the tribe. The
fact that Ms. Fredericks has not been admitted to nmenbership in
the tribe places her outside the reach of the tribe's inherent
authority, absent some separate showi ng of a direct effect on the
tribe. In this case, the appellees have conpletely failed to show
that the tribe's ability to govern or protect its own nenbers woul d
be directly damaged if the tribe cannot assert jurisdiction over
this |awsuit. Thus, the second exception to Mntana does not

apply.
| V.

Sinply stated, this case is not about a consensual
relationship with atribe or the tribe's ability to govern itself;
it is all about the tribe's claimed power to govern non-Indi ans and
nonnenbers of the tribe just because they enter the tribe's
territory. By remaining within the principled approach of Mntana,

Cvil Rights Act). Because we have found that this case does not
i nvol ve any Indian parties, those sections sinply do not apply to
this case. W note that even if applicable, those sections would
tend to indicate that the North Dakota state courts have
jurisdiction over this case. See Three Affiliated Tribes of the
Fort Berthold Reservation v. Wl d Engineering, 476 U S. 877
(1986) (North Dakota's attenpt to disclaimunconditional state
court jurisdiction over civil clains arising in Indian country
hel d invalid).
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the tribe retains the ability to govern itself because the tri bal
court will have jurisdiction whenever a "tribal interest” in a
di spute is established. Under lowa Mitual, where such a triba
interest exists, the jurisdiction is broad and requires an
affirmati ve change in federal lawto limt it in any way. Because
we have concluded that no tribal interest as defined in Mntana

exists in this case, we conclude that the tribe does not retain the
i nherent sovereign power to exercise subject matter jurisdiction
over this dispute through its tribal court. Accordingly, we
reverse the judgnent of the district court.

BEAM Circuit Judge, with whom FLOYD R G BSON, McMLLIAN, and
MURPHY, Circuit Judges, join, concurring and dissenting.

| concur in the court's "conprehensive and integrated" rule
that "a valid tribal interest nust be at issue before a triba
court mmy exercise civil jurisdiction over a non-Indian or
nonmenber, but once the tribal interest is established, a
presunption arises that tribal courts have jurisdiction over the
non- 1 ndi an or nonmenber unless that jurisdiction is affirmatively
limted by federal law. " Supra at 15-16. | dissent, however, from
the court's application of the rule in this case and from the
inplication that a tribal court has no jurisdictionin acivil case
unl ess the dispute involves an Indian or a nenber of the tribe.

The concept of "tribal interest"” as advanced by the court
appears to be a free-floating theory wholly detached from
geographic reality except in a nost attenuated way. | dissent from
this ideation of tribal jurisdiction because it is contrary to
Brendale v. Confederated Tribes & Bands of the Yakinma Indian
Nation, 492 U S. 408 (1989); lowa Mut. Ins. Co. v. LaPlante, 480
US 9 (1987); National Farmers Union Ins. Co. v. Crow Tribe of
| ndi ans, 471 U.S. 845 (1985) and other earlier cases, to say
not hi ng of Montana v. United States, 450 U.S. 544 (1981), the case
nost heavily relied upon by the court.
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A legitimate judicial system arises as an attribute of

sovereignty. |Indeed, "the existence and extent of a tribal court's
jurisdiction . . . require[s] a careful examnation of tribal
sovereignty.” National Farnmers Union, 471 U S at 855.

Accordingly, any determnation of tribal ~court jurisdiction
requi res exam nation of the parts and pieces of tribal sovereignty
and how they fit within the jurisdictional equation.

Hi storically, the connection of Indians to the | and has shaped
the course of Indian |aw In the |andmark case of Wrcester v.
Ceorgia, 31 US (6 Pet.) 515, 557 (1832), Indian nations were
recogni zed as "distinct political comrunities, having territorial
boundaries, within which their authority is exclusive, and having
aright toall the lands within those boundaries, which is not only
acknow edged, but guaranteed by the United States.” In WIllianms v.
Lee, 358 U. S. 217 (1959), the Court recognized the inportance of
I ndian | and when it decided the question of jurisdiction over a
case brought in state court by a non-1ndi an nerchant agai nst | ndi an
cust oners. Hol ding that the case should have been brought in
tribal court, the Court stated "[i]t is immterial that respondent
is not an Indian. He was on the Reservation and the transaction
with an Indian took place there.” |[d. at 223.

Even in nore recent cases the Court has recognized the
significance of geography to tribal sovereignty. In US. V.
Mazurie, 419 U.S. 544, 557 (1975), the Court noted that its cases
had consistently recognized that the Indian tribes retain
"attributes of sovereignty over both their menbers and their
territory." (Enphasis added.) Merrion v. Jicarilla Apache Tribe,
455 U. S. 130 (1982), explores a tribe's historic power to exclude
others fromtribal |ands.

Brendal e supports a rul e which would all owa court to consider
Indian territory in determning the tribe's interest in a given
case. The plurality in Brendal e suggests a case-by-case approach
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to deciding whether Mntana's second exception confers tribal
jurisdiction. The precise wording of the second exception, the
plurality wites, indicates that "a tribe's authority need not
extend to all conduct that "threatens or has sone direct effect on
the political integrity, the econom c security, or the health or
wel fare of the tribe,' but instead depends on the circunstances."”
Brendale, 492 U.S. at 429. Thus, Brendale suggests that the
meani ng of Montana' s second exception is not static but depends on
various factors.

Al of these cases further suggest that geography plays a
vital role in a tribe's political integrity, econom c security,
health and wel fare, and therefore nmust be strongly considered in
any application of Mntana's second exception, whether or not
I ndian or tribal nenbers are parties to the dispute.

Even Montana |ends support to the geographic conponent of
tribal court jurisdiction. The Suprene Court stated:

[t]o be sure, Indian Tribes retain inherent sovereign
power to exercise sone fornms of civil jurisdiction over
non-1| ndi ans on their reservati ons, even on non-Indi an fee
| ands.

450 U. S. at 565 (enphasis added). The Court in Mintana cited its
earlier holding in United States v. Weeler, 435 U S. 313 (1978)
and noted that Indian Tribes are " uni que aggregati ons possessing

attributes of sovereignty over both their nmenbers and their
territory.'" 450 U. S. at 563 (enphasi s added).

In finding no jurisdiction here, the court describes tribal
menbership as "critical™ to the Court's holding in Montana. Supra
at 20. Such a characterization oversinplifies Mntana, overstates

the role tribal menbership plays in a determ nation of tribal court
jurisdiction and understates the role of territorial integrity.
Mont ana was t he product of several factors, including the nature of
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the regulation in question and the application of that regul ation
to fee land. It fully recognized that non-Indians and nonnenbers
of a tribe can affect the political integrity, econom c security,
health and wel fare of a tribe under the proper circunstances. The
Montana Court's establishment of two tribal jurisdiction
"exceptions” and its refusal to wholly extend its holding in
Qiphant'to civil jurisdiction denonstrates the Court's cogni zance
of the influence of non-Indians and tribal real estate on tribal
sel f - gover nnment .

One of the strongest interests that the tribe advances in this
case is its interest in providing a forumfor this plaintiff. And,
the question of North Dakota state court jurisdiction is not as
clear-cut as the court suggests. In fact, such jurisdiction is
doubt f ul

Two inportant points are relevant to this issue. First,
Public Law 280, 28 U.S.C. § 1360, does not, for reasons other than
t hose advanced by the court, have any bearing on this issue. In
footnote 6, supra at 19, the court explains that 28 U. S.C. § 1360
applies only to actions to which Indians are parties. The original
Publ i c Law 280, however, applied to all "civil causes of action.”
See Act of Aug. 15, 1953, Pub. L. 280, ch. 505, 67 Stat. 588
(codified as anended at 18 U.S.C. 8§ 1162, 25 U.S.C. 88 1321-1326,
28 U.S.C. 8§ 1360); see also Felix S. Cohen, Handbook of Federa
| ndi an Law 362-63 (1982 ed.). Under the original Act, assunption
of jurisdiction was mandatory for sone states and optional for
ot hers, including North Dakota. It was not wuntil 1968, when
anendnents to Public Law 280 were enacted, that state assunption of

jurisdiction was limted to actions to which Indians were parties,
subject to tribal consent. North Dakota had chosen to assune civil

I'n diphant, the Court held that tribal courts coul d not
validly assert crimnal jurisdiction over non-Indians. Qi phant
v. Suquanm sh Indian Tribe, 435 U S. 191 (1978).
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jurisdiction before the anendnents were adopted,® but had
voluntarily conditioned its jurisdiction upon consent of the
tribes. N D. Cent. Code 8§ 27-19-01 (1991). The tribes of the Fort
Berthold reservation did not consent. Three Affiliated Tribes of
the Fort Berthold Reservationv. Wld Eng'g |, 467 U S. 138 (1984).
Thus, North Dakota has no jurisdiction over the Fort Berthold
reservation under 28 U S.C. § 1360.

My second point is nore relevant to the question of the
authority of a state court to assune jurisdiction over a cause of
action arising on an Indian reservation. Even absent jurisdiction
conferred by federal st at ut e, state courts nmmy exercise

jurisdiction over sonme civil causes of action arising on
reservation | ands. The scope of state court jurisdiction is
limted by the Wllianms v. Lee "infringenent" test: "whether the

state action infringe[s] on the right of reservation Indians to
make their own | aws and be ruled by them"” 358 U S. at 220. State
court jurisdiction cannot be disclained, at | east where there is no
other forumin which to bring an action. Three Affiliated Tribes
of the Fort Berthold Reservation v. Wld Eng'g II, 476 U S. 877
(1986) .

Thus, the question of whether a North Dakota state court can
provide a forum for Ms. Fredericks depends upon whether state
jurisdictioninthis instance would infringe upon the tribe's right
to self governnment. Commentators seemto agree that state courts
have subject matter jurisdiction over suits by non-1ndi ans agai nst
non- |1 ndi ans, even when the claimarises in Indian Country, so | ong
as Indian interests are not affected. See, e.qg., Cohen, 352 ("The
scope of preenption of state laws in Indian country generally does
not extend to matters having no direct effect on Indians, tribes,

’As Fel i x Cohen expl ains, although the amendnents altered
any prospective assunption of Public Law 280 jurisdiction, it
preserved all jurisdiction previously acquired under the Act.
Cohen, 363 n. 126.
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their property, or federal activities. |In these situations state
courts have their normal jurisdiction over non-Indians and their
property, both in crimnal and civil cases."); Sandra Hansen,
Survey of Gvil Jurisdiction in Indian Country 1990, 16 Am I ndi an
L. Rev. 319, 346 (1991).

The Three Affiliated Tribes have, however, adopted a triba
code which outlines civil court jurisdiction within the exterior
boundari es of the reservation and which, in the absence of federal
law to the contrary, inposes tribal law and custom not North
Dakota statute or common |law, as controlling precedent for torts
occurring within the reservation. See Tribal Code of the Three
Affiliated Tribes of the Fort Berthold Reservation Ch. 1, § 2
(1980); see al so Cohen 334-35.

Thus, in this case, state court jurisdiction would infringe
upon the tribe's right of self government including the right to
provide a forum indeed the only forum available to this resident
of the reservation. The accident occurred on Indian |and over
which the tribe asserts territorial sovereignty and i nvol ved a non-
I ndi an truck driver brought onto the reservation by a comrerci al
contract between the tribe and his enployer. Even though Ms.
Fredericks was a non-Indian, she had long resided on the
reservation with a tribal nmenber spouse (now deceased) and is the
not her of adult children who are enrolled nenbers of the tribe.
Had either accident participant been an Indian, the situs of the
accident on the reservation would have clearly dictated tribal

court jurisdiction as established in Brendale, lowa Mitual,
National Farnmers Union and Montana. The tribal court has
jurisdiction over Ms. Fredericks' claim | dissent from the

court's ruling to the contrary.
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FLOYD R G BSON, Crcuit Judge, with whom MM LLI AN, BEAM and
MURPHY, Circuit Judges, join, dissenting.

| agree with Judge MM Ilian's and Judge Beam s dissents. |
wite separately to express ny dismay at this Court's unduly narrow
view of "limted sovereignty.” The type of "limted sovereignty"
allotted by this Court to the tribe is, in fact, no real
sovereignty at all

Whet her franmed in terns of inherent tribal sovereignty under
| owa Mutual Insurance Co. v. LaPlante, 480 U S. 9, 18 (1987), or
tribal interests under Montana v. United States, 450 U. S. 544, 565-
66 (1981), the power to adjudicate everyday disputes occurring
within a nation's own territory is anong the nost basic and
i ndi spensabl e nani festati ons of sovereign power. As Chief Justice
Marshal | observed:

No governnent ought to be so defective in its
organi zation, as not to contain within itself, the neans
of securing the execution of its own |aws agai nst other
dangers than those which occur every day. Courts of
justice are the neans nost usually enployed; and it is
reasonabl e to expect, that a governnent shoul d repose on
its own courts, rather than on others.

Cohens v. Virginia, 19 U S. (6 Weat.) 264, 387-88 (1821). This
case does not present an extraordi nary occurrence. As the majority
opinion notes, this case involves "an ordinary run-of-the-ml]l
autonobil e accident.”™ Ante at 18. The majority opinion today
denies the tribe the ability to adjudicate the type of basic
di sputes that occur daily within Indian territory unless these
di sputes involve tribal nenbers. Such a restriction interferes
with the tribe's ability to manage its affairs by conpromsing its
ability to deal with non-tribe nmenbers who happen to weak havoc on
tribal |and.

| believe that the anal ysis and underlying rationale set forth
in Montana have no relevance outside the narrow context of a
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tribe's ability to regulate fee | ands owned by non-Indians. 450
US at 557-67. As such, | would |imt the rule of that case to
its facts and rely instead on the broad scope of inherent tribal
sovereignty outlined in cases such as lowa Miutual. 480 U. S. at
18.1

Even if | were convinced that the reach of Montana is as broad

as the majority of this Court believes it to be, | believe that
this case inplicates tribal interests and, as such, falls squarely
under either of the two Montana exceptions. | believe that this

case neets the "consensual relationship”" test under the first
Mont ana exception because it arose as a direct result of A-1's
consensual commercial contacts with the tribe. See 450 U. S. at
565- 66. Had A-1 not subcontracted with LCM Corporation, a
corporation wholly owed by the tribe, to performconstructi on work
on a tribal community building within the boundaries of the
reservation, the accident would never have occurred. The mgjority
clainms that there is "no proof (as opposed to allegations) . . . to
support the district court's finding of fact that A-1 was in
performance of the contract at the tine of the accident.” Ante at
3, note 1. |, however, fail to see any ot her pl ausi bl e expl anati on
as to why a gravel truck owned by A-1, a non-Indi an- owned conpany,
was on tribal land at the tinme of the collision. Because | believe
that the accident clearly arose as the result of A-1's consensual

relationship with the tribe and its nmenbers, | believe that the
! Tribal authority over the activities of non-Indians on
reservation lands is an inportant part of tribal

sovereignty. Civil jurisdiction over such activities

presunptively lies in the tribal courts unless affirmatively

l[imted by a specific treaty provision or federal statute.

Because the Tribe retains all inherent attributes of

sovereignty that have not been di vested by the Federal

Governnment, the proper inference fromsilence is that the
soverei gn power remains intact.

Citations and quotation omtted.
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tribe retains the inherent sovereign power to exercise civil
jurisdiction over A-1 under the first Mntana exception.

| also believe that the tribe retains the inherent power to

exercise civil authority over A-1 under the second Mntana
exception because A-1's conduct on tribal land "threatens or has
sone direct effect on the political integrity, the econonmc

security, or the health or welfare of the tribe.” 450 U S. at 566.
The majority dismsses the tribal interests at stake here as a
"desire to assert and protect excessively clainmed sovereignty.”
Ante at 19. As previously observed, however, the ability of a
sovereign, even a |limted sovereign, to adjudicate the everyday
affairs and accidents occurring within its borders and provide a
forumfor its citizens is one of the nost basic and indi spensabl e
aspects of sovereignty. Aside from the threat to the tribe's
political integrity, the majority opinion also unfairly discounts
the effect of A-1's conduct on the health and welfare of the tri be.
Ante at 18-20. Wiile the imediate victimof the collision, Gsela
Fredericks, is not a nenber of the tribe, she is nonetheless a
longtinme resident of the reservation whose husband and adult
children are enrolled tribal nmenbers. To claimthat A-1's conduct
on tribal land had no effect on the health or welfare of the tribe
is sinply unrealistic and not in accordance with the facts.

For the aforenentioned reasons, | would affirmthe order of
the district court.

McM LLI AN, Circuit Judge, with whom FLOYD R @G BSON, BEAM and
MURPHY, Circuit Judges, join, dissenting.

| join in Judge Beamis opinion concurring in part and
di ssenting in part, particularly the enphasis on the inportance of
geography or territory in analyzing issues of tribal sovereignty.
| wite separately to set forth the reasons why | would hold that
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the federal district court, and the tribal courts, correctly
deci ded that the tribal court has subject matter jurisdiction over
this reservation-based tort action between non-tribal nenbers.

There are no disputed issues of fact relevant to the
jurisdiction issue. None of the parties are tribal nmenbers.
G sela Fredericks is a resident of the reservation; the truck
driver, Lyle Stockert, and his enployer, A-1 Contractors, are not
residents, but A-1 was perform ng work on the reservation under a
subcontract agreenent with LCMCorp., a corporation wholly owned by
the tribe, in connection with the construction of a tribal
comunity buil ding. Because the accident occurred within the
exterior boundaries of the reservation, on a state highway
ri ght-of-way,' the cause of action arose on the reservation. The
tribal code establishes personal and subject matter jurisdiction
and applies tribal |aw and custom

The | egal issue presented, tribal court civil jurisdiction, is
a question of federal |aw subject to de novo review. See, e.aq.
FMC v. Shoshone-Bannock Tribes, 905 F.2d 1311, 1313-14 (9th Cr.
1990), cert. denied, 499 U S. 943 (1991). The jurisdiction issue
is properly presented for determnation on the nerits. Tri bal
renmedi es have been exhausted, and we have the benefit of the tribal
trial and appellate courts’ opinions as well as that of the federal
district court.

'Ri ghts-of -way are part of "Indian country" as defined by
federal law. 18 U S.C. 8§ 1151 ("Indian country" includes "al
land within the limts of any reservation under the jurisdiction
of the United States governnent, notw thstanding the issuance of
any patent, and, including rights-of-way running through the
reservation”). "Wiile [18 U S.C.] 8§ 1151 is concerned, on its
face, only with crimnal jurisdiction, the [Suprene] Court has
recogni zed that it generally applies as well to questions of
civil jurisdiction.” DeCoteau v. District County Court, 420 U. S.
425, 427 n.2 (1975).
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| would hold the tribal court has civil jurisdiction because
of the presunption in favor of inherent tribal sovereignty, Mntana
applies only to issues involving fee | ands, 1 owa Mitual establishes
nore than a rule of exhaustion of tribal renedies, the Handbook of
Federal Indian Law does not definitively resolve the issue, and
state court jurisdiction does not preclude tribal court
jurisdiction. Finally, I would hold that even if Montana applies,
providing a forum for reservation-based tort actions, even where
the parties are non-Indian, falls within both Mntana exceptions.

| NHERENT TRI BAL SOVEREI GNTY

The mgjority opinion would not extend inherent tribal
sovereignty over the activities of non-nmenbers, absent consent or
some direct effect on the tribe. I remain convinced that the
opposite presunption applies, that is, that "[c]ivil jurisdiction
over such activities presunptively lies inthe tribal courts unless
affirmatively limted by a specific treaty provision or federa
statute.” lowa Miutual Insurance Co. v. LaPlante, 480 U S 9, 18
(1987) (lowa Miutual). See H nshawv. Mahler, 42 F.3d 1178, 1180-81
(9th Gir.) (tribal court jurisdiction over action brought by tri bal
menber on behalf of non-tribal menber child against non-triba
menber arising out of car accident on reservation), cert. denied,
115 S. C. 485 (1994).

Indian tribes possess i nherent powers of a limted
soverei gnty whi ch has never been extinguished.”” United States v.
Wheel er, 435 U. S. 313, 322 (1978) (enphasis omtted), citing Felix
S. Cohen, Handbook of Federal Indian Law 122 (1942 ed.). The
Suprene Court has repeatedly enphasized that "there is a
significant geographi cal conponent to tribal sovereignty.” Wite
Mountain Apache Tribe v. Bracker, 448 U S. 136, 151 (1980)
(pre-enption of state authority over non-Indians acting on tri bal
reservations). See general ly Al'lison M Dussi as,
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Geogr aphi cal | y-Based and Menbershi p-Based Views of Indian Tribal
Sovereignty: The Suprenme Court’s Changing Vision, 55 U Pitt. L
Rev. 1 (1993). Thus, "Indian tribes retain ‘attributes of
sovereignty over both their nmenbers and their territory’ to the
extent that sovereignty has not been withdrawn by federal statute
or treaty." lowa Miutual, 480 U S. at 14, citing United States v.
Mazurie, 419 U S. 544, 557 (1975) (enphasis added). I nher ent
tribal sovereignty "exists only at the sufferance of Congress and
is subject to conplete defeasance. But until Congress acts, the

tribes retain their existing sovereign powers. In sum | ndian
tribes still possess those aspects of sovereignty not w thdrawn by
treaty or statute, or by inplication as a necessary result of their
dependent status.” United States v. Whieeler, 435 U S. at 323
(enmphasi s added). Inplicit divestiture of inherent sovereignty has

been found necessary only

where the exercise of tribal sovereignty would be
inconsistent with the overriding interests of the
Nat i onal Governnent, as when the tribes seek to engage in
foreign relations, alienate their lands to non-Indi ans
wi t hout federal consent, or prosecute non-Indians in
tribal courts which do not accord the full protections of
the Bill of Rights.

Washi ngt on v. Confederated Tribes of Colville Reservation, 447 U.S.
134, 153-54 (1980) (footnote omtted).

The federal policy favoring tribal self-governnent
operates even in areas where state control has not been
affirmatively pre-enpted by federal statute. "[A]bsent
governi ng Acts of Congress, the question has al ways been
whet her the state action infringed on the rights of
reservation Indians to nake their own |aws and be rul ed
by them"

| owa Mutual, 480 U . S. at 14, citing Wllianms v. Lee, 358 U S. 217,

220 (1959). "Because the Tribe retains all inherent attributes of
sovereignty that have not been divested by the Federal Governnent,
the proper inference fromsilence . . . is that the soverei gn power
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remains intact." Merrion v. Jicarilla Apache Tribe, 455 U. S.
130, 149 n.14 (1982).

There is no ground for divestiture of inherent tribal
sovereignty in the present case. No specific treaty provision or
federal statute has been shown to affirmatively imt the power of
the tribal courts of the Three Affiliated Tribes over civil actions
that arise on the reservation, and the exercise of tribal civi
jurisdiction over a tort action arising on the reservation between
non- menbers does not inplicate foreign relations, alienation of
| and, or the crimnal prosecution of non-Indians.

STATUS OF LANDS AT | SSUE

First, Montana v. United States, 450 U. S. 544 (1981), Brendal e
V. Confederated Tribes & Bands of the Yakima Indian Nation, 492
U S. 408 (1989) (Brendale), and South Dakota v. Bourland, 113 S.
Ct. 2309 (1993) (Bourland), are not controlling. Mont ana and
Brendal e i nvol ved attenpts by the tribes to regulate the activities
of non-nmenbers on fee land, that is, land owned by non-nenbers
within the reservation; Bourland involved |ands taken by the
federal governnment for the construction of a dam and reservoir.
The distinction between |and conveyed in fee to non-Indians
pursuant to the I ndian General Allotnent Act of 1887, 24 Stat. 388,
whi ch was intended to elimnate the reservations and assimlate the
| ndi an peoples, or, in Bourland, l|and taken by the federal
government, and | and owned by the tribe or trust |and held by the
federal governnment in trust for the tribe or individual nenbers of
the tribe, is fundanental to the analysis in Mntana, Brendale and
Bourl and. The present case does not involve fee | and or | and taken
by the federal government for public use. For that reason, | would
apply Montana, and its exceptions, only to fee |ands owned by
non-tribal nenbers.
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A cl ose reading of Justice Stewart’s opinion for the Court in
Mont ana denonstrates the i nportance of geographical or territorial
status of the land at issue to tribal sovereignty analysis. The
Court’s analysis differentiated between fee | ands and | ands owned
by the tribe or held in trust for the tribe. The conpeting
regul atory authorities were the tribe and the state, each of which
asserted the authority to regulate hunting and fishing by
non- nenbers within the reservation. The Court framed the issue in
terms of "the sources and scope of the power of an Indian tribe to
regul ate hunting and fishing by non-Indians on |lands within its
reservation owned in fee sinple by non-lIndians.” 450 U S. at 547
(enmphasi s added), 557. The Suprenme Court held that the tribe could
prohi bit non-menbers fromhunting or fishing on | and owned by the
tribe or trust land, id. at 557, and, if the tribe permtted
non-nenbers to fish or hunt on such lands, could condition their
entry by charging a fee or establishing bag and creel limts. 1d.
However, the Court held inherent tribal sovereignty over the
reservation did not extend to tribal regulation of non-Indian
fishing and hunting on reservation |land owned in fee by
non- nenbers. Id. at 564-65. The Court admtted that "Indian
tribes retain inherent sovereign power to exercise sone fornms of
civil jurisdiction over non-Indians on their reservations, even on
non-lndian fee lands.” 1d. at 565 (enphasis added). The first
Mont ana exception recognizes tribal regulatory authority over
non- menbers who enter consensual relationships with the tribe or
its nenbers. Id. The second Montana exception expressly
recogni zes a tribe’'s "inherent power to exercise over the conduct
of non-Indians on fee lands wthin its reservation when that
conduct threatens or has sonme direct effect on the political
integrity, the econom c security, or the health or welfare of the
tribe.” 1d. (enphasis added). If inherent tribal sovereignty can
i nclude civil jurisdiction over non-Indians on fee |l ands within the
reservation, it should include civil jurisdiction over non-Indi ans
on tribal land or trust land within the reservation. This is
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because tribal civil jurisdiction is nore restricted on fee | and
than on tribal or trust |and.

Brendal e al so involved fee lands within the reservation; the
conpeting regulatory authorities were once again the tribe and the
state (or, nore precisely, one county). The issue presented was
t he scope of the second Montana exception, that is, "whether, and
to what extent, the tribe has a protectible interest in what
activities are taking place on fee land within the reservati on and,
if it has such an interest, howit may be protected.” 492 U S. at
430 (enphasis added). The tribal zoning ordinance applied to al
| ands | ocated within the reservation, part of which was |located in
Yaki ma County. The county zoning ordinance applied to all [|ands
| ocated within the county, except for tribal trust |ands. Most of
the reservation was tribal trust land, referred to as the "cl osed
area"; the rest was fee |l and | ocated t hrough out the reservation in
a checkerboard pattern but nostly in one part of the reservation,
referred to as the "open area.” The county had approved two
proposed devel opnents, one in the open area and one in the closed
area, on fee lands owned by non-nenbers of the tribe, that
conflicted with the tribal zoning ordinance. The tribe sued to
stop the proposed devel opnent and chall enged the county’s zoning
authority over the reservation.

The judgnment of the Court was divided. The Court, in an
opi nion by Justice Wiite, upheld application of the county zoning
ordinance to the fee land | ocated within the open area, under both
the treaty | anguage, id. at 422-25, and the Montana i nherent tri bal

sovereignty analysis. 1d. at 425-32. However, the Court, in an
opi ni on by Justice Stevens, upheld application of the tribal zoning
ordinance to the fee land |located within the closed area. 1d. at

433-47 (differentiating between "essential character” of cl osed and
open areas and noting open area was at |east half-owned by
non-nenbers, had lost its character as an exclusive triba
resource, and, as practical matter, had becone integrated part of
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county that is not economcally or culturally delimted by
reservation boundaries). Al t hough the opinions reach different
decisions for different reasons, it is inportant to note that the
regul atory di spute involved the authority to control devel opnment of
fee I ands and not |and owned by the tribe or held in trust for the
tribe. Cf. United States ex rel. Morongo Band of M ssion |ndians
v. Rose, 34 F.3d 901, 906 (9th G r. 1994) (Mntana exceptions are
"relevant only after the court concludes that there has been a
general divestiture of tribal authority over non-Indians by
alienation of the land"). Justice Bl ackmun woul d have upheld the
tribe’ s exclusive authority to zone reservation | and, including fee
| ands, and thus concurred in part and dissented in part. [d. at
448- 68.

In Bourland the conpeting regulatory authorities were once
again the tribe and the state. At issue were not fee |ands,
however, but forner trust and fee | ands that had been taken by the
United States for construction of a dam and reservoir for flood
control. The taking authorization also "opened" the taken | and for
recreational use, including hunting and fishing, by the public at
large. As in Mntana, the tribe sought to regulate hunting and
fi shing by non-nenbers on the reservation, including the | and taken
for the flood control project. The state filed suit to enjoin the
tribe from excludi ng non-1ndians from hunting and fishing on the
taken lands within the reservation. The Court, in an opinion by
Justice Thomas, held that Congress, in enacting the flood control
| egi sl ation, had abrogated the tribe’ s right under the rel evant
treaty to exclude non-Indians fromthe taken lands. 113 S. C. at
2316. The Court al so held that inherent tribal sovereignty did not
enable the tribe to regul ate non-1ndi an hunting and fishing in the
taken area in the absence of any evidence in the relevant treaties
or statutes that Congress intended to allow the tribe to assert
such regul atory jurisdiction. 1d. at 2319-20. The Court, however,
remanded the case for further consideration of whether the tribe
retai ned the inherent sovereignty to regulate non-Indian hunting
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and fishing in the taken area under the two Montana exceptions.
Id. at 2320. Justice Blacknun di ssented and woul d have hel d that
the tribe had the authority to regulate non-Indian hunting and
fishing in the taken area because the relevant statutes did not
affirmatively abrogate either the tribe’ s treaty rights or inherent
tribal sovereignty. 1d. at 2323-24.

EXHAUSTI ON OF TRI BAL REMEDI ES
Next, National Farners Union | nsurance Cos. v. Crow Tri be, 471

U S. 845 (1985) (National Farners Union), and lowa Mitual do not
establish only a rule of exhaustion requiring tribal courts to

determne their jurisdiction in the first instance. The rule of
exhaustion established in National Farners Union is prem sed upon

the Court’s decision that tribal «civil jurisdiction over
non-Indians is not automatically foreclosed by diphant V.
Suguami sh Indian Tribe, 435 U S. 191 (1978) (holding federal
| egislation conferring jurisdiction on federal courts to try

non- 1 ndi ans for offenses conmtted in Indian country had inplicitly
pre-enpted tri bal crimnal jurisdiction over non-Indians).
Nat i onal Farnmers Union recogni zed that an exhaustion requirenent

woul d have been superfluous if there were no possibility of tribal
civil jurisdiction over non-Indians. 471 U S. at 854 (because if
A iphant applied, federal courts would always be the only foruns

for civil actions against non-Indians). Nat i onal Farners Union
thus did not foreclose tribal court jurisdiction over a civil
di spute involving a non-1ndian defendant. Id. at 855 (school
district defendant). lowa Mutual not only reaffirmed the rule of

exhaustion established in National Farnmers Union but al so expressly

stated that "[t]ribal authority over the activities of non-Indi ans
on reservation lands is an inportant part of tribal sovereignty"”
and that "[c]ivil jurisdiction over such activities presunptively
lies in the tribal courts unless affirmatively limted by a
specific treaty provision or federal statute.” 480 U.S. at 18; see
Brendale, 492 U.S. at 454-55 n.5 (Bl ackmun, J., concurring in part
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and dissenting in part). This is an affirmative recognition that
tribal court civil jurisdiction over reservation-based tort actions
against non-Indians is part of inherent tribal sovereignty.
O herwise, there would be no point in requiring exhaustion of
tribal remedies to permit the tribal courts to eval uate the factua
and | egal bases of any challenges to their jurisdiction because the
tribal courts would never have jurisdiction.

HANDBOOK OF FEDERAL | NDI AN LAW

The landmark treatise does not definitively resolve this
i ssue. As noted by the mgjority opinion, Felix S. Cohen’ s Handbook
of Federal Indian Law 342-43 (1982 ed.) does state that "[t]ri bal
courts probably lack jurisdiction over civil cases involving only
non-Indians in nost situations, since it would be difficult to
establish any direct inmpact on Indians or their property.”
However, another section of the Handbook supports tribal civi
jurisdiction over non-Indians:

Indian tribes retain civil regulatory and judicial
jurisdiction over non-Indians. The extent of triba
civil jurisdiction over non-Indians, however, is not

fully determ ned.

Anal ysis of the actions of each of the three federal
branches denonstrates that civil jurisdiction over
non- I ndi ans has not been wi thdrawn and that the exercise
of such jurisdiction is consistent with the tribes’
dependent status under federal law. . . . In the civil
field [contrary to the rule in crimnal matters],
Congr ess has never enacted general legislationto supply
a federal or state forumfor disputes between I ndi ans and
non-1lndians in Indian country. Furt hernore, although
treati es between t he federal governnent and I ndian tri bes
sonetimes required tribes to surrender non-Indian
crimnal offenders to state or federal authorities,
Indian treaties did not contain provision for triba
relinquishment of civil jurisdiction over non-Indians.

Congress’ failure to regulate civil jurisdiction in
I ndian country suggests both that there was no
jurisdictional vacuumto fill and that Congress was | ess
concerned with tribal civil, non-penal jurisdiction over
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non-lndians than wth tribal jurisdiction over the
personal |iberty of non-Indians.

The executive branch of the federal governnent has
long acted on the assunption that Indian tribes may
subj ect non-Indians to civil jurisdiction. Although the
Attorney Ceneral and the Solicitor of the Departnent of
the Interior have opined since 1834 that Indian tribes
lack crimnal jurisdiction over non-Indians, several
opi nions have wupheld tribal civil jurisdiction. The
Attorney Ceneral sustained tribal civil jurisdiction in
1855. A conprehensive 1934 Opi nion of the Solicitor of
t he Departnent of the Interior concluded that "over al
t he | ands of the reservation, whether owned by the tri be,
by nmenbers thereof, or by outsiders, the tribe has the
soverei gn power of determ ning the conditions upon which
persons shall be permtted to enter its domain, to reside
therein, and to do business."

The breadth of [the tribes’] retained power over
non-lndians in civil matters has not been finally
resol ved

Atribe presunptively has an interest in activities
on | ands belonging to the tribe or its nmenbers, so tri bal
control over Indian trust land can be the basis for
extensive tribal jurisdiction over non-Indians in civil
matters. Regardless of land ownership, tribal
jurisdiction within reservations can also be based on
transacti ons bet ween non-1ndi ans and I ndi ans or tribes or
on non-Indian activities that directly affect Indians or
their property.

Id. at 253-57 (footnotes omtted). Neither excerpt definitively
resolves the issue of tribal court jurisdiction over a civil suit
brought against a non-Indian arising froma tort occurring on the
reservation

STATE COURT JURI SDI CTI ON

The possibility of state court jurisdiction does not preclude
tribal court jurisdiction. See H nshawv. Mhler, 42 F.3d at 1180
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(concurrent state and tribal jurisdiction over certain civil
matters occurring on Fl athead Reservation, including operation of
notor vehicles on public roads), citing Larivee v. Morigeau, 184
Mont. 187, 602 P.2d 563, 566-71 (1979) (same), cert. denied, 445
U S 964 (1980). However, tribal court jurisdiction may preclude
state court jurisdiction, particularly where the tribe has
established tribal courts and adopted a tribal code which provides
for personal jurisdiction over non-Indians, subject matter

jurisdiction over torts arising on the reservation, and application
of tribal law. This is particularly true if one views the issue in
terms of a state’s attenpt to assert its civil authority over the
conduct of non-Indians on the reservation, which is usually deni ed,
see, e.q., Wllianms v. Lee, 358 U S. 217, as opposed to a tribe’'s
attenpt to assert its civil authority over the conduct of

non-1ndians on the reservation, which is usually upheld. See,
e.q., Gty of Tinber Lake v. Cheyenne River Sioux Tribe, 10 F.3d
554, 558 (8th Cir. 1993) (reserving inherent tribal soverignty
i ssue), cert. denied, 114 S. C. 2741 (1994). For exanple, in the
| andmark case of Wllians v. Lee the Court held that the state
court did not have jurisdiction over an action brought by a

non- I ndi an who operated a general store on a reservation to recover
nmoney for goods sold to Indians because "the exercise of state
jurisdiction [under the circunstances] would undermne the
authority of the tribal courts over Reservation affairs and hence
woul d infringe on the right of the Indians to govern thensel ves."
358 U. S. at 223; cf. Cowan v. Rosebud Sioux Tribe, 404 F. Supp
1338, 1341 (D.S.D. 1975) (upholding tribal court jurisdiction over
tribe’ s suit against non-Indian | essee of tribal |and).

TRI BAL SELF- GOVERNMENT

Finally, even assum ng for purposes of analysis that Mntana
is not limted to disputes involving fee |ands, a "consensua
rel ati onshi p” existed between A-1 and Stockert and the tribe by
virtue of the subcontract within the neaning of the first Montana
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exception. |In addition, the allegedly tortious conduct of A-1 and
Stockert occurred on a state highway right-of-way on the
reservation. This conduct by non-Indians within the reservation
threatened the tribe’'s interest in the safe operation of notor
vehi cl es on the roads and hi ghways on the reservation. See Hi nshaw
v. Mahler, 42 F.3d at 1180; cf. Sage v. Lodge Grass School District
No. 27, 13 Indian L. Rep. 6035, 6039 (Crow Ct. App. 1986) (remand
following National Farnmers Union; student hit by notorcycle on
school parking lot; tribe has legitinmate interest in protecting
health and safety of school children attending school wthin
reservation). The tribe also has an interest in affording those
who have been injured on the reservation with a judicial forum
This interest is admttedly abstract conpared to t he safe operation
of nmotor vehicles. However, disregarding the jurisdiction of
tribal courts, which play a vital role in tribal self-governnent,
underm nes their authority over reservation affairs and to that
extent inperils the political integrity of the tribe.

For these reasons, | would affirmthe order of the district
court holding the tribal court has subject matter jurisdiction over
this reservati on-based tort acti on between non-tribal nenbers.
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