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RICHARD S. ARNOLD, Chief Judge.

On Septenber 13, 1994, the so-called "three strikes and you're
out"” proposal becane a federal |aw P.L. 103-322, Title VII,
§ 70001, 108 sStat. 1796, 1982, codified as 18 U.S.C. 8§ 3559(c).
The statute inposes a mandatory sentence of life in prison for
persons convicted of three or nore specified "serious violent
felon[ies].” 18 U . S.C. 8 3559(c)(1). This case, the parties tel
us, is the first one in the country prosecuted under this new | aw.
It resulted in the inposition of a life term on the appellant,
Thomas Lee Farmer. W affirmthe convictions and sentences in al

*The Hon. John B. Jones, United States District Judge for the
District of South Dakota, sitting by designation.



respects. W hold, anong other things, that the three-strikes | aw
does not violate either the Double Jeopardy C ause of the Fifth
Amendnent or the Ex Post Facto Cl ause of the Constitution of the
United States.

The defendant Farner was charged in a four-count indictnent.
Count | charged himwi th viol ating the Hobbs Act, 18 U.S.C. 8§ 1951,
by attenpting to rob the Hy-Vee convenience store in Wterl oo
| owa, on Cctober 8, 1994. Count Il charged himw th conspiring to
violate the Hobbs Act by planning to rob Hy-Vee stores in
Des Mdines and Waterl oo, lowa, beginning in Septenber 1994, and
continuing through October of that year. Count I1l charged that
Farmer had used a firearmduring a crinme of violence (the Waterl oo
robbery) in violation of 18 U S.C. 8§ 924(c). And Count 1V charged
Farmer with being a felon in possession of a firearmin violation
of 18 U.S.C. 88 2, 922(g)(1), and 924(a)(2). There is no doubt
that Farmer and ot hers planned and carried out a Hy-Vee robbery in
Des Mi nes on Septenber 11, 1994, and that he and others planned to
rob the Hy-Vee store in Waterl oo on Cctober 8, a plan that failed
when police were called after the robbers had entered the store.
For this reason, we will not state at | ength the evi dence presented
in the District Court, except as necessary to understand the
various | egal and evidentiary argunents that Farner presses on this
appeal .

After the jury convicted Farnmer on all four counts, the
District Court! sentenced himas follows: on Counts | and |1, life
in prison as a consequence of the three-strikes statute, 18 U S. C.
§ 3559(c); on Count IV (being a felon in possession of a firearm
27 years and three nonths, to run concurrently with the |life terns

'The Hon. Mchael J. Melloy, Chief Judge, United States
District Court for the Northern District of | owa.
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on the first two counts; and on Count II1 (use of a firearmduring
a crime of violence), five years, to run consecutively to the
sentences on the other three counts.? The Court also inposed the
mandat ory speci al assessnment of $50.00 for each count, and ordered
the defendant to nmake restitution in the anmount of $10, 000. 00.
Because of the defendant's inability to pay, no fine was inposed.

We consider first the |egal arguments nmade by defendant with
respect to the three-strikes statute. The statute provides that a
person "convicted . . . of a serious violent felony shall be
sentenced to life inprisonnent under certain conditions. 18
U S.C 8 3559(c)(1) (enphasis added). The statute cones into play
when a defendant, having been convicted of a "serious violent

felony,” is shown to have been convicted of at |east two crines of
a simlar nature. |In the present case, the governnment alleged and
proved that Farmer had three previous convictions, all of themin
the lowa state courts: mnurder in the second degree, robbery in the
first degree, and conspiracy to conmt nurder.

The | egal questions raised on this appeal are inportant but
not difficult. Mst of themare controlled by precedent. First,

Farmer argues that inprisoning him for life for what he calls
"peripheral participation in a grocery robbery" is cruel and
unusual punishnent in violation of the Eighth Arendnent. W doubt
the justice of the characterization "peripheral.™ Farmer was

deeply invol ved in the planni ng of the Waterl oo robbery and, before

\e do not understand what it means to nake a sentence for a
termof years consecutive to a life termwhere, as here, there is
no possibility of parole on the life term No doubt the District
Court took this step in obedience to the statute, 18 U S. C
8§ 924(c) (1), which makes the inposition of a consecutive term of
five years mandatory. 1In the context of the present case, such a
sentence seens to have no practical significance, but the District
Court had no choice but to inpose it.
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t he robbery was aborted, told one of his acconplices to "shoot 'em
shoot "em"” referring to Hy-Vee enpl oyees. However that may be,
Farmer stands convicted of nore than three violent felonies. In
the main, the [ evel of punishment to be inposed for crinmes is the
busi ness of Congress, not the courts. Only in very narrow
ci rcunst ances has a puni shment within statutory limts been held to
violate the Eighth Anendnent. |Inposition of alife termunder the

circunstances of the present case is, in our view, well wthin
congressi onal power. See, e.q., Harnelin v. M chigan, 501 U S. 957
(1991), in which the Supreme Court upheld a life term wthout
parole, for a first offense of possession of crack cocaine. See
also Rummel v. Estelle, 445 U. S. 263, 265 (1980), upholding a life
sentence under a recidivism statute where the three felonies
i nvol ved were passing a forged check, fraudulent use of a credit
card, and obtaining noney by false pretenses, none of them
i nvolving violence. W reject Farnmer's Ei ghth Amendnent
contenti on.

Next, Farmer argues that the District Court had discretion
whether to inpose a life term and that, under the facts of this
case, that discretion was abused. The argunent flies in the face
of the words of the statute. The statute says "shall." It
wi thdraws all discretion froma sentencing court. It is true that
the United States Attorney has the discretion whether to bring a
charge wunder the three-strikes law, but there 1is nothing
unconstitutional about that, in the absence of a show ng (which, as
we shall see, has not been nade here) that the chargi ng decision
was based on sone constitutionally forbidden factor, such as race.
Congress has power to make sentences mandatory and to w t hdraw al
sentencing discretion from the courts, except in capital cases.
"Congress has power to define crimnal punishnments w thout giving
the courts any sentencing discretion.” Chaprman v. United States,
500 U.S. 453, 467, 111 S. C. 1919, 1928 (1991); United States v.
Hanmer, 3 F. 3d 266, 269 (8th Cir. 1993) (uphol ding a mandatory life
sentence for involvenment in a continuing crimnal enterprise).
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The defendant argues that the three-strikes statute violates
the Double Jeopardy C ause of the Fifth Amendnent, because it
subjects himto new punishnent for the crinmes, listed above, of
whi ch he has been previously convicted. Having once been convicted
and sentenced, for exanple, for nurder in the second degree, and
havi ng served that sentence, he cannot now, the argunent runs, be
puni shed again by having this crime counted as one of his "three

strikes." We di sagree. He is not being punished again for
previ ous offenses. Rat her, these offenses are being taken into
account in fixing his punishnment for the instant crinme, violation
of the Hobbs Act. The precedents on this point are clear and

uniform See, e.qg., Parke v. Raley, 506 U S. 20 (1992). Farner
seeks to distinguish these cases by arguing, for exanple, that in
Parke the enhancenent inposed on account of previous convictions
was only five years. W do not think the argunent persuasive. The
hol di ng of the case is that a recidivismprovision does not violate
t he Doubl e Jeopardy C ause. The reasoni ng of the opinion does not
depend to any degree on the severity of the enhancenent.

Simlarly, Farnmer urges an argunent under the Ex Post Facto
Clause - that the three-strikes statute increases the puni shnment
for crinmes conmtted before its enactnment. Again, precedent forces
us to disagree. See, e.q., Gyger v. Burke, 334 US. 728, 732
(1948). As we said in United States v. Allen, 886 F.2d 143, 146
(8th Cir. 1989), "[s]o long as the actual crime for which a
defendant is being sentenced occurred after the effective date of
the new statute, there is no ex post facto violation."

In a variation of this argunent under the Ex Post Facto
cl ause, Farner points out that the Des Moi nes robbery, which was
commtted two days before the enactnent of the three-strikes |aw,
was alleged in the indictnment as one of the overt acts in Count 11
the conspiracy count. In Farnmer's view, this is an inpermssible
use of pre-Act conduct. Again, the contention is inconsistent with
controlling casel aw. A conspiracy begun before the effective date
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of a relevant statute, but continued after that date, nay
constitutionally be punished under that statute. Conspiracy is a
continuing offense. See, e.qg., United States v. Garfinkel, 29 F. 3d
1253 (8th CGr. 1994); United States v. Tharp, 892 F.2d 691 (8th
Cr. 1989).

The last of what we may call Farnmer's broadside argunents -
argunents addressed to the validity of the three-strikes law in

general - is his claim that Section 3559(c) violates the Equal
Protection conponent of the Due Process Clause of the Fifth
Amendnent. The | aw, Farmer argues, has, or will have, a disparate
i npact on African-Anericans, because a greater proportion of them
than of other Anmericans will be sentenced under its provisions.
The argunent is supported by citations to articles that, it is
sai d, showthat African-Anericans have been di sparately i npacted by
federal nmandatory-m ni mum sentencing |laws in general. The answer

is that disparate inpact is not sufficient to showa constitutional
vi ol ation. The Equal Protection C ause of the Fourteenth Anendnent
is not violated absent invidious or discrimnatory purpose, see
Personnel Adm nistrator of Massachusetts v. Feeney, 442 U S. 256
(1979); Washington v. Davis, 426 U S. 229 (1976). The sane is true
of the Fifth Anmendnent. See, e.d., United States v. Jdary, 34 F. 3d
709 (8th Cir. 1994), cert. denied, 115 S. C. 1172 (1995). In
dary, as in a nunber of other cases, we upheld that portion of the
Sentencing Quidelines that treats one gram of crack cocaine as
"worth," for sentencing purposes, 100 grans of powder cocaine. The
argunment was made that this disparity in sentencing had an
unfavorabl e i npact on African-Anericans. A disparate inpact, we
said, was not enough to render the differential unconstitutional.
Rat her, it would have to be shown that "the deci sionnmaker, in this
case Congress, selected or reaffirnmed a particul ar course of action
at least in part "because of' not nerely "in spite of' its adverse
effects upon an identifiable group.” 34 F.3d at 712. No such
showi ng has been made here. So Farmer's attack on equal - protection
grounds agai nst the three-strikes |law nust fail for want of proof.
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In addition to these rather general chall enges, Farner argues
that the three-strikes | aw does not apply to him because neither
his of fenses of conviction nor the predicate offenses, the three
previ ous convictions, are "serious violent felonies”™ within the
meani ng of the statute. In order to understand this contention we
set out the relevant portion of the statute in full text.

(2) Definitions. -- For purposes of this
subsection -- :

* * *

(F) the term "serious violent
fel ony" neans --

(1) a Feder al or State
of fense, by what ever desi gnati on and
wherever conmtted, consisting of
murder (as described in section
1111); mans| aught er ot her t han
i nvol untary mansl| aught er (as
described in section 1112); assault
with intent to conmmt nurder (as
descri bed in section 113(a));
assault with intent to conmt rape;
aggravat ed sexual abuse and sexua
abuse (as described in sections 2241
and 2242); abusive sexual contact
(as described in sections 2244(a) (1)
and (a)(2)); kidnapping;, aircraft
piracy (as described in section
46502 of Title 49); robbery (as
described in section 2111, 2113, or
2118); carjacking (as described in
section 2119); extortion; arson;

firearns use; or attenpt,
conspi racy, or solicitation to
commt any of the above offenses;
and

(1i) any ot her of f ense

puni shable by a maximm term of
i mprisonment of 10 years or nore
that has as an element the use,
attenpted use, or threatened use of
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physi cal force agai nst the person of
another or that, by its nature,
involves a substantial risk that
physi cal force agai nst the person of
anot her may be used in the course of
commtting the offense;

* * *

18 U.S.C. § 3559(c)(2).

First, we consider the contention that the offenses of
conviction, attenpting and conspiring tointerfere with interstate
commerce by robbery, in violation of 18 U S.C. § 1951, are not
"serious violent felonies.”" Here it is inportant to have in mnd
exactly what the Hobbs Act says. Section 1951 of Title 18 states:

(a) Woever in any way or degree
obstructs, delays, or affects comrerce or the
nmovenent of any article or comodity in
commerce, by robbery or extortion or attenpts
or conspires so to do, or commts or threatens
physi cal violence to any person or property in
furtherance of a plan or purpose to do
anything in violation of this section [shal
be i nprisoned].

(b) As used in this section --

(1) The term "robbery" neans the
unlawful taking or obtaining of personal
property from the person or in the presence
of another, against his wll, by neans of
actual or threatened force, or violence, or
fear of injury, imediate or future, to his
person or property,

If we isolate the words of the statute relevant to this
particular case, we find that Farnmer was charged wth, and
convicted of, attenpting and conspiring to commt or threaten
physi cal violence in furtherance of a plan or purpose to obstruct,
del ay, or affect commerce by robbery. And robbery is defined in
8§ 1951(b)(1), in ternms consistent with the traditional comon-I|aw
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definition, as the unlawful taking of personal property fromthe
person or in the presence of another by force or violence. Is this
conduct a "serious violent felony" within the neaning of 18 U S. C
8§ 3559(c)(2)(F)? We think the answer is yes. Farnmer argues that
Hobbs Act robbery is not robbery as described in 8§ 2111, 2113, or
2118 of Title 18 of the United States Code. It therefore, he says,
cannot be a "serious violent felony” wthin the mneaning of
subpar agraph (i) of paragraph (F) of subsection (2). W find it
unnecessary to pass on this argunent, because we think it clear
t hat Hobbs Act robbery qualifies as a serious violent fel ony under
subparagraph (ii). It is an offense punishable by a maxi mumterm
of inprisonnment of ten years or nore, it has as an el enent the use,
attenpted use, or threatened use of physical force against the
person of another, and, in addition, it involves, by its nature, a
substantial risk that physical force against the person of another
may be used in the course of commtting the offense. There are
types of Hobbs Act violations, for exanple extortion, that may not
qualify under this definition, but extortion is not what Farner
did. He attenpted to commit robbery, a crine that, as defined in

t he Hobbs Act, includes the use or threatened use of force or
vi ol ence for the purpose of unlawfully taking personal property
fromthe person of another. Further, robbery by its very nature

i nvol ves a substantial risk that physical force against the person
of another may be used. W have no doubt that Hobbs Act robbery
gqualifies as a "serious violent felony" under subparagraph (ii).

Farmer argues additionally that robbery in his particul ar case
i s excluded fromthe definition by 8§ 3559(c)(3)(A). This paragraph
reads as foll ows:

(A) Robbery in certain cases. - Robbery, an
attenpt, conspiracy, or solicitationto commt
robbery; or an offense described in paragraph
(2)(F)(i1) shall not serve as a basis for
sentencing under [18 U.S.C. 8 3559(c)] if the
def endant establishes by clear and convincing
evi dence that -

-9-



(1) no firearmor other dangerous weapon
was used in the offense and no threat of use
of a firearm or other dangerous weapon was
i nvolved in the offense; and

(i1i) the offense did not result in death
or serious bodily injury (as defined in
section 1365) to any person.

It is true that the offense did not result in death or serious
bodily injury, but it is also true that a firearmwas used in the
of fense. W do not see how paragraph (A) can help Farnmer in the
ci rcunst ances of this case.

What about the predicate of fenses? As we have seen, they are
mur der, robbery, and conspiracy to conmt nurder. Both nmurder and
robbery are specifically listed as predicate felonies in paragraph

(F)(i). That provision includes "a . . . State offense, by
what ever designation and wherever conmitted, consisting of
murder . . . [or] robbery . . .." Further, we have no doubt that
mur der, even murder in the second degree, and robbery, as defined
in the law of lowa, |ike Hobbs Act robbery, which we have al ready

di scussed, would qualify under (ii) as crimes that in their nature
i nvol ve a substantial risk of physical injury.

| V.

Farmer al so advances a nunber of argunents agai nst his Hobbs
Act convictions that are entirely independent from his chall enges
to the application in his case of the three-strikes law. First, he
suggests that his offense was only a garden-variety, single |oca
robbery, not the kind of thing Congress intended to reach in the
Hobbs Act. That statute, he correctly points out, applies only to
t hose who obstruct, delay, or affect interstate conmerce or the
nmovenent of any article or commodity in conmerce, by robbery or
extortion. See United States v. French, 628 F.2d 1069, 1075 (8th
Cr.), cert. denied, 449 U S. 956 (1980). W have no doubt that
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Congress, when it passed the Hobbs Act, had in mnd primarily
of fenses with a broad i npact on interstate commerce, as opposed to
| ocal robberies normally prosecuted under state | aw. The inportant
poi nt, though, is not what notivated Congress to pass the Hobbs
Act, but rather what the Hobbs Act says. Its words in no way
excl ude prosecutions for single |ocal robberies, so |ong as they
satisfy the requirenent that conmerce or the novenent of any
article or comodity in comerce is obstructed, delayed, or
inthis context,

af fect ed, al ways under standi ng that by "conmerce,
is neant "interstate comrerce.”

Here, the record is full of evidence that the Waterl| oo robbery
had an effect on interstate comerce. The nain warehouse of Hy-Vee
Food Stores, Inc., is in Chariton, |Iowa, but Hy-Vee sells products
that cone fromall 50 states and different countries throughout the
world, with 70 per cent. com ng fromoutside Iowa. Hy-Vee has 162
food stores, 38 convenience stores, and 20 drug stores in seven
states. W have no doubt of the power of Congress to protect from
vi ol ence busi nesses that are part of an interstate chain. United
States v. lLopez, 115 S. C. 1624 (1995), invalidated a statute
making it unlawful to possess a firearmw thin a certain distance

froma school. W think the case has no application to cases of
commerci al establishnments, such as the Hy-Vee store invol ved here.
See id. at 1629 (Congress has the power to "protect . . . persons
or things in interstate comerce.").

Farmer points out that sonme of the evidence of effect on
interstate comerce had to do with busi ness done by the Des Mi nes
store, which was robbed before the effective date of the three-
strikes law. This circunstance shows, he asserts, that he in fact
i s being punished for conduct that occurred prior to the enactnent
of the relevant statute. We think not. Evi dence about the
busi ness operations of Hy-Vee, whether in Waterl oo or Des Mi nes,
is relevant to showthe effect on comrerce of an interference with
business at the Waterloo store. Farmer was not charged with
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robbi ng the Des Moi nes store, but this does not nean that evidence
as to the nature of the business done there cannot be adm tted for
anot her purpose.

It is also suggested that the indictnent is defective because
it failed to allege any effect on interstate conmerce. On the
contrary, the indictnment clearly all eges that "Hy-Vee Food Stores,
Inc., was engaged in the distribution and sal e of food and consuner
products in commerce and in an industry which affects conmerce,”
and that Farnmer unlawfully obstructed, delayed, and affected
commerce "as that termis defined in Title 18, United States Code,
Section 1951 . . .." Thus, the indictnment incorporated by
reference the Hobbs Act definition of "conmerce": "All commerce
bet ween any point in a State, Territory, Possession, or District of
Col unmbi a and any poi nt outside thereof; all commerce between points
within the sanme State, through any place outside such State; and
all other commerce over which the United States has jurisdiction.”
18 U.S.C. § 1951(b)(3). W do not think the indictnment is
defective because it failed to all ege nore specifically the precise
ci rcunst ances of Hy-Vee's involvenent in interstate conmerce. The
office of an indictnent is to give notice of the offense charged,
not to plead evidence. The word "interstate,” as Farner argues,
does not appear in the indictnent, but the reference to § 1951
makes it clear that "commrerce,” as used in that instrunment, neans
"interstate commerce.”

V.

Finally, Farmer makes three argunents in support of his
contention that the District Court erred in denying his notion for
a newtrial. Each of these argunents has to do with evi dence that
the District Court ordered the jury to disregard.

First, during the re-direct exam nation of Reggie WIIians,
who had been charged with Farner but subsequently pleaded guilty
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and testified agai nst him the governnment asked t he wi t ness whet her
Farmer had ever used drugs. Defense counsel inmediately objected,
and the objection was sustained. Then, at counsel's request, the
Court instructed the jury to disregard the question. Counsel then
nmoved for a mstrial, which was denied. On appeal, Farner argues
that the denial of a mistrial, and the subsequent denial of his
nmotion for a new trial based in part on this incident, was
reversible error.

How to handle an incident of this sort is the sort of trial

deci sion uniquely suited to the discretion of district judges. In
this particular case, we agree with Farnmer that the question was
i mproper and never shoul d have been asked. It was not rel evant and
potentially quite prejudicial. However, the question was never
answered, and the Court, agreeing wthout hesitation with defense
counsel, instructed the jury to disregard it. In general, we
presune that such adnonitions are obeyed. First of all, we think

that juries are conscientious and try their best to do what courts
tell themto do. Secondly, if every potentially prejudicial remark
or piece of evidence in every trial led to a reversal, alnost no
conviction could be sustained. Life is short, and perfection is
rare. In this case, we see nothing to rebut the ordinary
assunption that juries will do as they are asked, nor do we
believe, in light of all the other evidence in this record, that
the nere asking of the question about drug use could have had any
substantial effect on the outcone of the case.

The next incident involves the testinony of Ben Wite. The
witness had testified that Farnmer had asked him on several
occasions to assist in a robbery. One such conversation took pl ace
in Norwal k, 1owa, between Des Moi nes and Waterl oo. Farmer, Wite,
and others were at a service station. The governnent asked who was
i nvolved in the conversation, and the witness testified as foll ows:

A Just nme and Tonmi e.
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Q Just the two of you?

A Yeah, and M chael.

Q And M ke?

A Yeah.

Q What happened to the other person
that was in the car?

A | think he went to Norwal k because

he didn't like being in the car
because we had got stopped by the
police for gasoline because it was
not paid for, so we returned back to
Norwal k and -- because I'd --

MR. PARRI SH: I"m going to
object to that, your Honor. Mbve to
approach the bench for sone --

THE COURT: "1l sustain.
Di sregard anything having to do with
not paying for gasoline, |adies and
gentl emen of the jury.

Again, we think the adnonition to the jury was effective
Farmer argues that the witness was allowed to testify about anot her
crinme conmmtted by Farnmer, theft of gasoline, and that the
prejudicial effect of this evidence clearly outweighed its
probative value, so that, under Fed. R Evid. 404(b), it should
have been excl uded. The governnent says, to the contrary, that the
evidence was nerely part of the story of the crinme - attenpted
robbery of the store in Waterloo - with which Farner was charged.
The conversation took place while this crinme was bei ng discussed,
and whil e Farmer and others were on their way to Waterl oo to comm t
the crime. Perhaps the governnent is right about this, but, even
if it is not, we believe the District Court properly exercised its
di scretion in excluding the evidence, instructing the jury to
di sregard it, and denying the notion for a mstrial. As the Court
said, "I don't think it's prejudicial that it requires a mstrial,"
Tr. 623, and we believe this conclusion was within the authority of
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the trial judge.

Finally, Farnmer objects to the fact that Mchael WIIians,
during the course of <cross-examnation by Farmer's |awer,
descri bed Farner and anot her participant in the crine as "vicious."
The Court had entered an order in limne forbidding the governnent
to refer to the defendant as a "hardened crimnal." No such
reference ever took place. Neither the government nor any wi tness
ever used this phrase to describe Farnmer. Under vigorous cross-
exam nation, Mchael WIlianms was claimng that Farmer and M chael
Ei nfel dt had pressured himto help in the robbery. Defense counsel
was expressing skepticism about this testinony, and M chael
Wl lians then made the foll ow ng statenent:

| was trying to get out of it. If you
understood the vicious character your client
is and M chael Einfeldt is, you probably would
participate init too . . ..

Tr. 913. Again, defense counsel noved to stri ke the statenment from
the record and that the jury be advised to disregard it. The Court
granted this notion. This time, no notion for mstrial was made,
but the Court would presumably have denied such a notion, and we
find no fault with the Court's handling of this incident. The
wi tness was claimng that Farmer had forced himinto commtting a
crime. This claimwas being challenged by Farmer's |awer. For
the witness to express an unfavorable opinion about Farner's
character in defense of his own conduct was entirely expectable.
We do not think that such a characterization would have had nuch
persuasi ve influence on the jury, and we hold that the D strict
Court did not abuse its discretion.

\

In short, after considering all of Farnmer's argunents with the
seriousness that the penalties inposed in this case demand, we are
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convinced that no error of | aw and no abuse of discretion occurred
in this case.

We take this occasion to comend Farner's appoi nted counsel
for his diligent service on this appeal. H s briefs are literate
and commendably free of typographical errors. They set forth
verbatimthe text of relevant statutes, which is a great help to
t he Court.

The convictions and sentences are affirned.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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