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LOKEN, Chief Judge.

Missouri state highway patrol officers stopped Luciano Martinez-Figueroa
driving atractor-trailer rig on Interstate 44 near Joplin, Missouri. A consent search
of the refrigerated trailer revealed aload of cheddar cheese and 537 kilograms of
marijuana. Figueroa was charged with conspiracy to distribute marijuana and
possession of marijuana with the intent to distribute in violation of 21 U.S.C.
88§ 841and 846. A jury convicted him on both counts, and the district court* imposed

'The HONORABLE RICHARD E. DORR, United States District Judgefor the
Western District of Missouri.



a ninety-seven month sentence. Figueroa appeals, arguing that the district court
abused its discretion (i) in refusing his mid-trial request to ask the Secret Service
about aconfidential informant’ swhereaboutsand alater request for amissing witness
instruction, and (ii) in admitting patrol officer Daniel Banasik’s background
testimony about Figueroa s trucking logbook. We affirm.

Attrial, undercover narcoticsagent James M uschedescribed how heinfiltrated
the drug trafficking conspiracy by offering to store marijuananear Joplin. When the
time came for a delivery, Musche met confidential informant Edward Raifsnider at
atruck stop near Interstate 44. Musche testified that conspirator Jamie De La Pena
wasinthefront passenger seat of Raifsnider’ svehicleand Figueroawasin arear seat.
After abrief conversation, De LaPenatold Figueroato “go get thetruck.” Narcotics
agentsfollowed thetruck when it left the truck stop and contacted the highway patrol
officers, who stopped the truck soon thereafter.

Officer Banasik testified that he questioned Figueroa at the scene of the arrest
after giving Mirandawarnings. Figueroafirst denied but then admitted knowing that
he was hauling marijuana. Banasik used Figueroa strucking logbook in questioning
him about the circuitous route he had traveled from California, where the cheese was
loaded, toward Crawfordsville, Indiana, whereit was scheduled to be delivered. The
logbook showed that Figueroa had lingered in California for two days and then
traveled the same route through New Mexico to Texas on two consecutivedays. The
government also introduced evidence that there was no seal on the trailer door when
the truck was stopped, contrary to a bill of lading for the cheese. After the
government rested, Figueroatook the stand. He admitted keeping afalselogbook to
evadegovernment trucking regul ations. Hedenied being at thetruck stop or knowing
either De La Pena or Raifsnider. Figueroa accused the highway patrol officers of
removing the seal from his trailer, failing to advise him of his Miranda rights, and
coercing afalse confession.



I. TheMissing Witness | ssue.

Two months before trial, the prosecutor sent a letter to defense counsel
identifying informant Raifsnider and advising that Raifsnider was a fugitive. (The
letter is not in the record on appeal.) On cross examination at trial, agent Musche
testified that he had learned of Raifsnider’ sfugitive statusfrom Secret Service agents
but could not say when Raifsnider had become a fugitive. Defense counsel then
requested “that the Secret Service be called to testify to explain why [Raifsnider] is
unavailable.” The court denied that request. Later, at the instructions conference,
defense counsel asked the court to give a missing witness instruction.? The court
declined to give the instruction, explaining that it had no reason to doubt Musche's
testimony “that the whereabouts of Mr. Raifsnider are no longer known to the
government.”

Figueroa argues that the district court abused its discretion because the
government breached itsduty “to make every reasonable effort to have [an informant
shown to be a material witness| made available to the defendant to interview or use
as awitness,” quoting United States v. Burton, 898 F.2d 595, 598 (8th Cir. 1990),
whichinturnrelied on United Statesv. Barnes, 486 F.2d 776, 779-80 (8th Cir. 1973).
Thegovernment’ sduty to disclose theidentity of an informant whose testimony may
be material at trial is an exception to the “informer’s privilege.” See Roviaro v.
United States, 353 U.S. 53, 58-62 (1957). We held in Barnesthat, if the government
fails to disclose a material informant’s name and address prior to trial, it “was

’The requested instruction provided in relevant part: “If it ispeculiarly within
the power of either the government or the defense to produce a witness who could
giverelevant testimony on an issuein the case, failure to call that witness may give
rise to an inference that this testimony would have been unfavorable to that party.”
See United Statesv. Anders, 602 F.2d 823, 825 (8th Cir. 1979); Model Criminal Jury
Instructions for the Eighth Circuit § 4.16.
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obligated to have at least made a reasonable effort to locate him prior to tria for
interview by the defendant and use as a possible witness.” 486 F.2d at 780.

Inthiscase, it isundisputed that, well beforetrial, the Assistant U.S. Attorney
identified Raifsnider and advised defense counsel that he was a fugitive, in other
words, that his present address was unknown. This disclosure satisfied the
government’sinitial duty under Barnes. Figueroa apparently did nothing to locate
Raifsnider beforetrial and certainly did not bring the issue of hiswhereaboutsto the
court’s attention until the cross examination of Musche near the end of the
government’s case. Then, defense counsel asked the court to order an unidentified
Secret Service witness to testify regarding Raifsnider’s whereabouts, making no
showing that suchawitnesswasavailableand could provideeven marginally relevant
testimony. The court did not abuse its discretion in denying that untimely request.
See United States v. Oates, 173 F.3d 651, 658-59 (8th Cir.), cert. denied, 528 U.S.
890 (1999). Nor did the court abuse itsdiscretion in later refusing to give amissing
witness instruction. The government had presented evidence that Raifsnider’'s
whereaboutswere unknown, and Figueroahad presented no evidenceto thecontrary.
A missing witness instruction “is not warranted if the defense does not adequately
show that the government possesses the sole power to produce the witness.” United
States v. Johnson, 562 F.2d 515, 517 (8th Cir. 1977).

I1. The Logbook Testimony.

At trial, Officer Banasik testified that, after questioning Figueroa about the
courseof histravels, “| went up to the tractor unit to obtain the bill of lading [and] his
logbook . . . to seeif | could determineif there were any discrepanciesin what hetold
me and what the paperwork stated.” After identifying a government exhibit as the
logbook he used, Banasik was asked, “What isthe purpose of alogbook?’ The court
overruled Figueroa stimely objection, and Banasik responded:



The logbook has several purposes. One, truckdrivers are
regulated by law how long they can drive, how long they have to sleep.
They’re very regulated on how much they can drive and stuff. The
logbook basically records their activities so if they are stopped by law
enforcement purposes, the law enforcement officer can go back and
ensure that they are not in violation of federal or state law, overdriving
and stuff.

Companiesuseit alsoto verify that their driverspicked up aload,
and sometimesit verifies how many miles they have driven, how many
loadsthey havetaken. Thenit also verifiestheir trip. If they haveabill
of lading that saysthey’re from somewhere and they get stopped and it
verifies -- the logbook should show that they had stopped there to pick
up aload and stuff.

On appeal, Figueroa arguesthat the district court abused its discretion by permitting
Officer Banasik to testify as an expert witness when the government had not given
the notice required by Rule 16(a)(1)(G) of the Federal Rules of Criminal Procedure.

Rule 701 of the Federal Rules of Evidence limits opinion testimony by lay
witnesses “to those opinions or inferenceswhich are. . . (¢) not based on scientific,
technical, or other specialized knowledge within the scope of Rule 702,” which deals
with the admissibility of testimony by expert witnesses. Thislimitation is designed
to prevent a party from using lay opinion testimony to “subvert[] the disclosure and
discovery requirements of Federal Rules of Criminal Procedure 26 and 16 and the
reliability requirements for expert testimony.” United States v. Peoples, 250 F.3d
630, 641 (8th Cir. 2001). Ingeneral, unlessalaw enforcement officer isqualified as
an expert, opinion testimony “is admissible only to help the jury or the court to
understand the facts about which the witness is testifying and not to provide
specialized explanations or interpretations that an untrained layman could not make
If perceiving the same acts or events.” Peoples, 250 F.3d at 641.




Inthiscase, Officer Banasik had firsthand knowledge based upon hisuse of the
logbook to interrogate Figueroa after hisarrest. The above-quoted testimony wasin
the nature of foundation to explain to the jury why Banasik was able by reason of his
training and experience as a highway patrol officer to use the logbook to verify or
refute Figueroa' s description of histravels. The explanation required a knowledge
of trucking regulations that an untrained layman might lack. But it was not
particularly technical. Indeed, a prior witness, patrol officer Mory McKnight, had
given testimony that reflected knowledge of how truckers keep logbooks without
objection, and Figueroagavelater testimony regarding theregulatory purposesof his
logbook that was consistent with Officer Banasik’'s explanation. In these
circumstances, the district court did not abuse its Rule 701 discretion by permitting
Banasik to offer thislay opinion testimony. Inany event, the challenged testimony
was cumulative, and thus any error was harmless. See United Statesv. Ortega, 150
F.3d 937, 944 (8th Cir. 1998), cert. denied, 525 U.S. 1087 (1999).

The judgment of the district court is affirmed.




