United States Court of Appeals
FOR THE EIGHTH CIRCUIT

No. 02-1359

Mid States Coalition for Progress,
Petitioner,

Rochester Area Chamber of

Commerce; City of Skyline,

Minnesota; Brian Brademeyer,

Intervenors on Appeal,

Petitions for Review of a Decision of
the Surface Transportation Board.

V.

Surface Transportation Board,;
United States of America,

Respondents,

South Dakota Wheat Growers
Association; North Central Farmers
Elevator; Dakota Ag Coop;

Farmers Union Cooperative Elevator;
Harrold Grain Company, LLC;

Lake Preston Cooperative Association;
Arlington Farmers Elevator Company;
Ag First Farmers Cooperative,

South Dakota Soybean Processors,
Dakota, Minnesota & Eastern
Railroad Corporation; Black Hills
Regional Rail Shippers Association;
Western Coal Traffic League;

Oahe Grain Corporation, a South
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Dakota Corporation; Southern Grain
Belt Shippers Association; Harvest
Land Cooperative; Farmers
Co-operative of Hanska; South
Dakota Farm Bureau Federation;
South Dakota Farmers Union;

South Dakota Grain and Feed
Association; South Dakota Soybean
Association; South Dakota

Wheat, Inc.; South Dakota Corn
Growers Association; South Dakota
Association of Cooperatives;
Minnesota Farm Bureau Federation;
Minnesota Soybean Growers
Association; City of Huron, a Political
Subdivision of the State of

South Dakota; Citizens Against
Rochester's Bypass;, Newcastle,
Wyoming; Upton, Wyoming; Wall,
South Dakota; Phillip, South Dakota;
Midland, South Dakota; Fort Pierre,
South Dakota; Pierre, South Dakota;
Miller, South Dakota; Wolsey,

South Dakota; Iroquois, South Dakota;
De Smet, South Dakota; Volga,
South Dakota; Beadle County,

South Dakota; Tracy, Minnesota;
Waseca, Minnesota; Lake Benton,
Minnesota; Walnut Grove, Minnesota;
Sanborn, Minnesota; Springfield,
Minnesota; Greater Huron
Development Corporation; Huron
Chamber & Visitors Bureau;

Rapid City Economic Devel opment
Partnership; Wall Chamber of
Commerce; Midland 2nd Century
Development Corporation; Pierre
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Chamber of Commerce; Pierre
Economic Development Corporation;
Miller Civic & Commerce; On Hand
Devel opment Corporation;

South Dakota Chamber of
Commerce & Industry; Tracy (MN)
Chamber of Commerce; Tracy (MN)
Economic Development Authority,

I ntervenors on Appeal.

No. 02-1481

City of Rochester,
Petitioner,
Rochester Area Chamber of
Commerce; City of Skyline,
Minnesota; Brian Brademeyer,
Intervenors on Appeal,

V.

Surface Transportation Board,;
United States of America,

Respondents,

South Dakota Wheat Growers
Association; North Central Farmers
Elevator; Dakota Ag Coop;

Farmers Union Cooperative Elevator;
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Harrold Grain Company, LLC;

L ake Preston Cooperative Association;
Arlington Farmers Elevator Company;
Ag First Farmers Cooperative,

South Dakota Farm Bureau
Federation; South Dakota Farmers
Union; South Dakota Grain and Feed
Association; South Dakota Soybean
Association; South Dakota

Wheat, Inc.; South Dakota Corn
Growers Association; South Dakota
Association of Cooperatives;
Minnesota Farm Bureau Federation;
Minnesota Soybean Growers
Association; Newcastle, Wyoming;
Upton, Wyoming; Wall, South Dakota;
Phillip, South Dakota; Midland,
South Dakota; Fort Pierre,

South Dakota; Pierre, South Dakota;
Miller, South Dakota; Wolsey,

South Dakota; Iroquois, South Dakota;
De Smet, South Dakota; Volga,

South Dakota; Beadle County,

South Dakota; Tracy, Minnesota;
Waseca, Minnesota; Lake Benton,
Minnesota; Walnut Grove, Minnesota;
Sanborn, Minnesota; Springfield,
Minnesota; Greater Huron
Development Corporation; Huron
Chamber & Visitors Bureau;

Rapid City Economic Devel opment
Partnership; Wall Chamber of
Commerce; Midland 2nd Century
Development Corporation; Pierre
Chamber of Commerce; Pierre
Economic Development Corporation;
Miller Civic & Commerce; On Hand
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Development Corporation;

South Dakota Chamber of
Commerce & Industry; Tracy (MN)
Chamber of Commerce; Tracy (MN)
Economic Development Authority;
South Dakota Soybean Processors;
Dakota, Minnesota & Eastern
Railroad Corporation; Black Hills
Regional Rail Shippers Association;
Western Coal Traffic League;

Oahe Grain Corporation, a South
Dakota Corporation; Southern Grain
Belt Shippers Association; Harvest
Land Cooperative; Farmers
Co-operative of Hanska; City of
Huron, a Political Subdivision of
the State of South Dakota; Citizens
Against Rochester's Bypass,

I ntervenors on Appeal.

No. 02-1482

Mayo Foundation,
Petitioner,

Rochester Area Chamber of

Commerce; City of Skyline,

Minnesota; Brian Brademeyer,

Intervenors on Appeal,
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V.

Surface Transportation Board,;
United States of America,

Respondents,

South Dakota Wheat Growers
Association; North Central Farmers
Elevator; Dakota Ag Coop;

Farmers Union Cooperative Elevator;
Harrold Grain Company, LLC;

L ake Preston Cooperative Association;
Arlington Farmers Elevator Company;
Ag First Farmers Cooperative,

Dakota, Minnesota & Eastern
Railroad Corporation; South Dakota
Farm Bureau Federation; South Dakota
Farmers Union; South Dakota Grain
and Feed Association; South Dakota
Soybean Association; South Dakota
Wheat, Inc.; South Dakota Corn
Growers Association; South Dakota
Association of Cooperatives;
Minnesota Farm Bureau Federation;
Minnesota Soybean Growers
Association; Newcastle, Wyoming;
Upton, Wyoming; Wall, South Dakota;
Phillip, South Dakota; Midland,

South Dakota; Fort Pierre,

South Dakota; Pierre, South Dakota;
Miller, South Dakota; Wolsey,

South Dakota; Iroquois, South Dakota;
De Smet, South Dakota; Volga,

South Dakota; Beadle County,

South Dakota; Tracy, Minnesota;
Waseca, Minnesota; Lake Benton,
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Minnesota; Walnut Grove, Minnesota;

Sanborn, Minnesota; Springfield,
Minnesota; Greater Huron
Development Corporation; Huron
Chamber & Visitors Bureau;

Rapid City Economic Devel opment
Partnership; Wall Chamber of
Commerce; Midland 2nd Century
Development Corporation; Pierre
Chamber of Commerce; Pierre
Economic Development Corporation;
Miller Civic & Commerce; On Hand
Development Corporation;

South Dakota Chamber of
Commerce & Industry; Tracy (MN)
Chamber of Commerce; Tracy (MN)
Economic Development Authority;
South Dakota Soybean Processors;
Black Hills Regional Rail Shippers
Association; Western Coal Traffic
League; Oahe Grain Corporation,

a South Dakota Corporation;
Southern Grain Belt Shippers

Association; Harvest Land Cooperative

Farmers Co-operative of Hanska;
City of Huron, aPolitical Subdivision
of the State of South Dakota;

Citizens Against Rochester's Bypass,

Intervenors on Appeal.



No. 02-1767

Minnesotans for an Energy-Effcient
Economy,

Petitioner,

Rochester Area Chamber of
Commerce; City of Skyline,
Minnesota; Brian Brademeyer,

Intervenors on Appeal,
V.

Surface Transportation Board,;
United States of America,

Respondents,

South Dakota Wheat Growers
Association; North Central Farmers
Elevator; Dakota Ag Coop;

Farmers Union Cooperative Elevator;
Harrold Grain Company, LLC;

L ake Preston Cooperative Association;
Arlington Farmers Elevator Company;
Dakota, Minnesota & Eastern
Railroad Corporation; South Dakota
Farm Bureau Federation; South Dakota
Farmers Union; South Dakota

Grain and Feed Association;

South Dakota Soybean Association;
South Dakota Wheat, Inc.;
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South Dakota Corn Growers
Association; South Dakota
Association of Cooperatives;
Minnesota Farm Bureau Federation;
Minnesota Soybean Growers
Association; Newcastle, Wyoming;
Upton, Wyoming; Wall, South Dakota;
Phillip, South Dakota; Midland,
South Dakota; Fort Pierre,

South Dakota; Pierre, South Dakota;
Miller, South Dakota; Wolsey,

South Dakota; Iroquois, South Dakota;
De Smet, South Dakota; Volga,
South Dakota; Beadle County,

South Dakota; Tracy, Minnesota;
Waseca, Minnesota; Lake Benton,
Minnesota; Walnut Grove, Minnesota;
Sanborn, Minnesota; Springfield,
Minnesota; Greater Huron
Development Corporation; Huron
Chamber & Visitors Bureau;

Rapid City Economic Devel opment
Partnership; Wall Chamber of
Commerce; Midland 2nd Century
Development Corporation; Pierre
Chamber of Commerce; Pierre
Economic Development Corporation;
Miller Civic & Commerce; On Hand
Development Corporation;

South Dakota Chamber of
Commerce & Industry; Tracy (MN)
Chamber of Commerce; Tracy (MN)
Economic Development Authority;
South Dakota Soybean Processors,
Black Hills Regional Rail Shippers
Association; Western Coal Traffic
League; Oahe Grain Corporation,
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a South Dakota Corporation;

Southern Grain Belt Shippers
Association; Harvest Land Cooperative;
Farmers Co-operative of Hanska;

City of Huron, a Political Subdivision
of the State of South Dakota; Citizens
Against Rochester's Bypass,

Intervenors on Appeal.

No. 02-1785

Oglala Sioux Tribe; Donley Darnell;
Nancy Darnell; Tom Wright;

Kay Wright; Rick Wehri; Ann Wehri;
Mike Harris; Alice Harris;

Jerry Dilts; Barbara Dilts; Luann
Borgialli; Dennis Borgialli; Russ
Christensen; Ruth Christensen;
ClaraWilson; Fred Wilson;

Mick Simons; Dianne Simons; Joe
Simmons; Michele Simmons;
Carolyn Johnson; Vern Johnson;
Glen Hansen; Phyllis Hansen;

Robert Harshbarger; Jean Harshbarger;
DeWayne McGee; Ruth McGes;
Raymond Dennis; Maxine Ripley;
Dale Molitor; Chris Molitor; Bev
Varelman; Jim Varelman; Rob
Wordeman; Jenny Wordeman; Mike
Wordeman; Linda Wordeman;

Scott Edoff; Veronica Edoff; Marvin
Kammerer; Paulene Staben; John
Staben; Jack Cameron; Gay Cameron;
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Ruth Kerns; Marvin Kerns; Ray
Hillenbrand; Margaret Hillenbrand;
Duane J. Lammers; Triple Seven
Ranch; Lea Stodart; Craig Stodart;
Keith Andersen; Marie Andersen;
Carolyn Schnose; Verne Schnose,

Petitioners,

Rochester Area Chamber of
Commerce; City of Skyline,
Minnesota; Brian Brademeyer,

I ntervenors on Appeal,
V.

Surface Transportation Board,;
United States of America,

Respondents,

South Dakota Wheat Growers
Association; North Central Farmers
Elevator; Dakota Ag Coop;

Farmers Union Cooperative Elevator;
Harrold Grain Company, LLC;

L ake Preston Cooperative Association;
Arlington Farmers Elevator Company;
Ag First Farmers Cooperétive,

South Dakota Farm Bureau Federation;
South Dakota Farmers Union;

South Dakota Grain and Feed
Association; South Dakota Soybean
Association; South Dakota

Wheat, Inc.; South Dakota Corn
Growers Association; South Dakota
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Association of Cooperatives;
Minnesota Farm Bureau Federation;
Minnesota Soybean Growers
Association; Newcastle, Wyoming;
Upton, Wyoming; Wall, South Dakota;
Phillip, South Dakota; Midland,
South Dakota; Fort Pierre,

South Dakota; Pierre, South Dakota;
Miller, South Dakota; Wolsey,

South Dakota; Iroquois, South Dakota;
De Smet, South Dakota; Volga,
South Dakota; Beadle County,

South Dakota; Tracy, Minnesota;
Waseca, Minnesota; Lake Benton,
Minnesota; Walnut Grove, Minnesota;
Sanborn, Minnesota; Springfield,
Minnesota; Greater Huron
Development Corporation; Huron
Chamber & Visitors Bureau;

Rapid City Economic Devel opment
Partnership; Wall Chamber of
Commerce; Midland 2nd Century
Development Corporation; Pierre
Chamber of Commerce; Pierre
Economic Development Corporation;
Miller Civic & Commerce; On Hand
Development Corporation;

South Dakota Chamber of
Commerce & Industry; Tracy (MN)
Chamber of Commerce; Tracy (MN)
Economic Development Authority;
South Dakota Soybean Processors,
Dakota, Minnesota & Eastern
Railroad Corporation; Black Hills
Regional Rail Shippers Association;
Western Coal Traffic League;

Oahe Grain Corporation, a South
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Dakota Corporation; Southern Grain
Belt Shippers Association; Harvest
Land Cooperative; Farmers

Co-operative of Hanska; City of Huron,

a Political Subdivision of the State of
South Dakota; Citizens Against
Rochester's Bypass,

Intervenors on Appeal.

No. 02-1792

Sierra Club; Sam N. Clauson,
Petitioners,
Rochester Area Chamber of
Commerce; City of Skyline,
Minnesota; Brian Brademeyer,
I ntervenors on Appeal,

V.

Surface Transportation Board,;
United States of America,

Respondents,

South Dakota Wheat Growers
Association; North Central Farmers
Elevator; Dakota Ag Coop;

Farmers Union Cooperative Elevator;
Harrold Grain Company, LLC;
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L ake Preston Cooperative Association;
Arlington Farmers Elevator Company;
Ag First Farmers Cooperative,

South Dakota Farm Bureau Federation,
South Dakota Farmers Union;

South Dakota Grain and Feed
Association; South Dakota Soybean
Association; South Dakota

Wheat, Inc.; South Dakota Corn
Growers Association; South Dakota
Association of Cooperatives;
Minnesota Farm Bureau Federation;
Minnesota Soybean Growers
Association; Newcastle, Wyoming;
Upton, Wyoming; Wall, South Dakota;
Phillip, South Dakota; Midland,

South Dakota; Fort Pierre,

South Dakota; Pierre, South Dakota;
Miller, South Dakota; Wolsey,

South Dakota; Iroquois, South Dakota;
De Smet, South Dakota; Volga,

South Dakota; Beadle County,

South Dakota; Tracy, Minnesota;
Waseca, Minnesota; Lake Benton,
Minnesota; Walnut Grove, Minnesota;
Sanborn, Minnesota; Springfield,
Minnesota; Greater Huron
Development Corporation; Huron
Chamber & Visitors Bureau;

Rapid City Economic Devel opment
Partnership; Wall Chamber of
Commerce; Midland 2nd Century
Development Corporation; Pierre
Chamber of Commerce; Pierre
Economic Development Corporation;
Miller Civic & Commerce; On Hand
Development Corporation;



South Dakota Chamber of
Commerce & Industry; Tracy (MN)
Chamber of Commerce; Tracy (MN)
Economic Development Authority;
South Dakota Soybean Processors,
Dakota, Minnesota & Eastern
Railroad Corporation; Black Hills
Regional Rail Shippers Association,
Western Coal Traffic League;

Oahe Grain Corporation, a South
Dakota Corporation; Southern Grain
Belt Shippers Association; Harvest
Land Cooperative; Farmers

Co-operative of Hanska; City of Huron,

a Political Subdivision of the State of
South Dakota; Citizens Against
Rochester's Bypass,

Intervenors on Appeal.

No. 02-1794

Olmsted County,

Petitioner,
Rochester Area Chamber of
Commerce; City of Skyline,

Minnesota; Brian Brademeyer,

Intervenors on Appeal,
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Surface Transportation Board,;
United States of America,

Respondents,

South Dakota Wheat Growers
Association; North Central Farmers
Elevator; Dakota Ag Coop;

Farmers Union Cooperative Elevator;
Harrold Grain Company, LLC;

L ake Preston Cooperative Association;
Arlington Farmers Elevator Company;
Ag First Farmers Cooperative,

South Dakota Farm Bureau Federation,
South Dakota Farmers Union;

South Dakota Grain and Feed
Association; South Dakota Soybean
Association; South Dakota

Wheat, Inc.; South Dakota Corn
Growers Association; South Dakota
Association of Cooperatives;
Minnesota Farm Bureau Federation;
Minnesota Soybean Growers
Association; Newcastle, Wyoming;
Upton, Wyoming; Wall, South Dakota;
Phillip, South Dakota; Midland,

South Dakota; Fort Pierre,

South Dakota; Pierre, South Dakota;
Miller, South Dakota; Wolsey,

South Dakota; Iroquois, South Dakota;
De Smet, South Dakota; Volga,

South Dakota; Beadle County,

South Dakota; Tracy, Minnesota;
Waseca, Minnesota; Lake Benton,
Minnesota; Walnut Grove, Minnesota;
Sanborn, Minnesota; Springfield,
Minnesota; Greater Huron
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Development Corporation; Huron
Chamber & Visitors Bureau;

Rapid City Economic Devel opment
Partnership; Wall Chamber of
Commerce; Midland 2nd Century
Development Corporation; Pierre
Chamber of Commerce; Pierre
Economic Development Corporation;
Miller Civic & Commerce; On Hand
Devel opment Corporation;

South Dakota Chamber of
Commerce & Industry; Tracy (MN)
Chamber of Commerce; Tracy (MN)
Economic Development Authority;
South Dakota Soybean Processors,
Dakota, Minnesota & Eastern
Railroad Corporation; Black Hills
Regional Rail Shippers Association,
Western Coal Traffic League;

Oahe Grain Corporation, a South
Dakota Corporation; Southern Grain
Belt Shippers Association; Harvest
Land Cooperative; Farmers

Co-operative of Hanska; City of Huron,

a Political Subdivision of the State of
South Dakota; Citizens Against
Rochester's Bypass,

Intervenors on Appeal.

No. 02-1804

Michael J. Laplante, President of the
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Eastside Pioneers Neighborhood
Association,

Petitioner,

Rochester Area Chamber of
Commerce; City of Skyline,
Minnesota; Brian Brademeyer,

I ntervenors on Appeal,
V.

Surface Transportation Board,;
United States of America,

Respondents,

South Dakota Wheat Growers
Association; North Central Farmers
Elevator; Dakota Ag Coop;

Farmers Union Cooperative Elevator;
Harrold Grain Company, LLC;

L ake Preston Cooperative Association;
Arlington Farmers Elevator Company;
Ag First Farmers Cooperétive;

South Dakota Farm Bureau Federation;
South Dakota Farmers Union;

South Dakota Grain and Feed
Association; South Dakota Soybean
Association; South Dakota

Wheat, Inc.; South Dakota Corn
Growers Association; South Dakota
Association of Cooperatives;
Minnesota Farm Bureau Federation;
Minnesota Soybean Growers
Association; Newcastle, Wyoming;
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Upton, Wyoming; Wall, South Dakota; *
Phillip, South Dakota; Midland, *
South Dakota; Fort Pierre, *
South Dakota; Pierre, South Dakota;  *
Miller, South Dakota; Wolsey, *
South Dakota; Iroquois, South Dakota; *
De Smet, South Dakota; Volga, *
South Dakota; Beadle County, *
South Dakota; Tracy, Minnesota; *
Waseca, Minnesota; Lake Benton, *
Minnesota; Walnut Grove, Minnesota; *
Sanborn, Minnesota; Springfield, *
Minnesota; Greater Huron *
Development Corporation; Huron *
Chamber & Visitors Bureau; *
Rapid City Economic Devel opment *
Partnership; Wall Chamber of *
Commerce; Midland 2nd Century *
Development Corporation; Pierre *
Chamber of Commerce; Pierre *
Economic Development Corporation;  *
Miller Civic & Commerce; OnHand  *
Development Corporation; *
South Dakota Chamber of *
Commerce & Industry; Tracy (MN) *
Chamber of Commerce; Tracy (MN)  *
Economic Development Authority; *
South Dakota Soybean Processors, *
Dakota, Minnesota & Eastern *
Railroad Corporation; Black Hills *
Regional Rail Shippers Association;  *
Western Coal Traffic League; *
Oahe Grain Corporation, a South *
Dakota Corporation; Southern Grain =~ *
Belt Shippers Association; Harvest *
Land Cooperative; Farmers *
Co-operative of Hanska; City of Huron, *
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a Political Subdivision of the State of
South Dakota; Citizens Against
Rochester's Bypass,

Intervenors on Appeal.

No. 02-1863

City of Winona, Minnesota,
Petitioner,

Rochester Area Chamber of
Commerce; City of Skyline,
Minnesota; Brian Brademeyer,

I ntervenors on Appeal,
V.

Surface Transportation Board,;
United States of America,

Respondents,

South Dakota Wheat Growers
Association; North Central Farmers
Elevator; Dakota Ag Coop;

Farmers Union Cooperative Elevator;
Harrold Grain Company, LLC;

L ake Preston Cooperative Association;
Arlington Farmers Elevator Company;
South Dakota Farm Bureau Federation;
South Dakota Farmers Union;
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South Dakota Grain and Feed
Association; South Dakota Soybean
Association; South Dakota

Wheat, Inc.; South Dakota Corn
Growers Association; South Dakota
Association of Cooperatives;
Minnesota Farm Bureau Federation;
Minnesota Soybean Growers
Association; Newcastle, Wyoming;
Upton, Wyoming; Wall, South Dakota;
Phillip, South Dakota; Midland,
South Dakota; Fort Pierre,

South Dakota; Pierre, South Dakota;
Miller, South Dakota; Wolsey,

South Dakota; Iroquois, South Dakota;
De Smet, South Dakota; Volga,
South Dakota; Beadle County,

South Dakota; Tracy, Minnesota;
Waseca, Minnesota; Lake Benton,
Minnesota; Walnut Grove, Minnesota;
Sanborn, Minnesota; Springfield,
Minnesota; Greater Huron
Development Corporation; Huron
Chamber & Visitors Bureau;

Rapid City Economic Devel opment
Partnership; Wall Chamber of
Commerce; Midland 2nd Century
Development Corporation; Pierre
Chamber of Commerce; Pierre
Economic Development Corporation;
Miller Civic & Commerce; On Hand
Development Corporation;

South Dakota Chamber of
Commerce & Industry; Tracy (MN)
Chamber of Commerce; Tracy (MN)
Economic Development Authority;
South Dakota Soybean Processors,
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Dakota, Minnesota & Eastern
Railroad Corporation; Black Hills
Regional Rail Shippers Association;
Western Coal Traffic League;

Oahe Grain Corporation, a South
Dakota Corporation; Southern Grain
Belt Shippers Association; Harvest
Land Cooperative; Farmers
Co-operative of Hanska; City of Huron,
a Political Subdivision of the State of
South Dakota; Citizens Against
Rochester's Bypass,

S T T T S S

I ntervenors on Appeal.

Submitted: June 11, 2003

Filed: October 2, 2003

Before MORRIS SHEPPARD ARNOLD, HEANEY, and RILEY, Circuit Judges.

MORRIS SHEPPARD ARNOLD, Circuit Judge.

Petitioners challenge the decision of the Surface Transportation Board issued
January 30, 2002, giving final approval to the Dakota, Minnesota & Eastern Railroad
Corporation's(DM & E) proposal to construct approximately 280 milesof new rail line
to reach the coal mines of Wyoming's Powder River Basin (PRB) and to upgrade
nearly 600 milesof existing rail linein Minnesotaand South Dakota. They maintain
that in giving its approval the Board violated 49 U.S.C. § 10901, the National
Environmental Policy Act (NEPA) (42 U.S.C. 88 4321-4370f), the National Historic
Preservation Act (16 U.S.C. 88470t0470w-6), and the Fort Laramie Treaty of 1868.
Although we concludethat the Board should prevail on almost all of theissuesraised
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by the petitioners, our rulings on a few issues require us to vacate the Board's
decision and to remand for further proceedings not inconsistent with this opinion.

l.

Under 49 U.S.C. § 10901, the Board has exclusive licensing authority for the
construction and operation of rail lines. This statute provides that the Board shall
authorize the construction and operation of a proposed new line "unless the Board
findsthat such activitiesareinconsistent with the public convenience and necessity."
Although the Board's authorizing statute does not define the term "public
convenienceand necessity," inreaching itsdecisionsthe Board hashistorically asked
whether there is a public demand or need for the proposed service, whether the
applicant is financially able to undertake the construction and provide service, and
whether the proposal is in the public interest and would not unduly harm existing
services. If the Board is satisfied that the proposed project is not inconsistent with
the public convenienceand necessity, it proceedsto conduct an environmental review
as required by NEPA. Once the environmental review is completed, the Board
determineswhether itsoriginal conclusionisstill warranted after taking into account
the potential environmental effects of the project and the cost of any necessary
environmental mitigation.

Inthiscase, theBoard madeaninitial determinationthat DM & E'sproposal was
merited under § 10901. The Board found that there was public demand for the line
becauseit would offer ashorter and | ess expensive method by which to transport coal
from the PRB mines to power plants. It also concluded that the proposed project
would benefit existing shippersand that DM & E had demonstrateditsfinancial fitness
to carry the project through to completion. Having preliminarily found that the
project would not be inconsistent with the public convenience and necessity, the
Board instructed its Section of Environmental Anaysis (SEA) to examine the
potential environmental effects resulting from the construction and continuing
operation of the proposed project.
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SEA, in coordination with five cooperating federal agencies, then produced a
nearly 5,000-pagedraft environmental impact statement (DEIS) examining theeffects
both of constructing the rail line extension to the PRB mines and rehabilitating
DM&E's existing lines in Minnesota and South Dakota to accommodate the coal
traffic anticipated asaresult of the project. SEA initially allowed 90 daysfor public
review of and comment on the DEIS, but later extended this period by 60 days to
ensure that the large number of persons and entities who wished to comment had
ample opportunity to do so. Theenvironmental review culminated with theissuance
of afinal environmental impact statement (FEIS), which contained further analysis
in response to the comments received on the DEIS. The FEIS aso made
recommendations to the Board regarding environmentally preferable routing
alternatives and mitigation measures. Inall, the environmental review process took
nearly four years and generated roughly 8,600 public comments.

.

The NEPA mandates that a federal agency "take a 'hard look' at the
environmental consequences' of a major federal action before taking that action.
Baltimore Gas & Elec. Co. v. Natural Res. Def. Council, Inc., 462 U.S. 87, 97 (1983)
(quoted case omitted). To comport with this standard, an agency must prepare a
"detalled statement” (generaly, anEIS), 42 U.S.C. §4332(2)(C), "fromwhich acourt
can determine whether the agency has made agood faith effort to consider the values
NEPA seeksto protect.” Minnesota Pub. Interest Research Group v. Butz, 541 F.2d
1292, 1299 (8th Cir. 1976), cert. denied, 430 U.S. 922 (1977).

In reviewing the agency's decision, we are not free to substitute our judgment
for that of the agency. Vermont Yankee Nuclear Power Corp. v. Natural Res. Def.
Council, Inc., 435 U.S. 519, 555 (1978); Friends of the Boundary WatersWilderness
v. Dombeck, 164 F.3d 1115, 1128 (8th Cir. 1999). Our roleinthe NEPA process"is
simply to ensure that the agency has adequately considered and disclosed the
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environmental impact of its actions and that its decision is not arbitrary or
capricious." Baltimore Gas, 462 U.S. at 97-98; see 5 U.S.C. 706.

A.

We begin our review of the agency's actions under NEPA by addressing the
objections raised by the city of Rochester, the Mayo Foundation, and Olmstead
County, since their objections are to a large degree overlapping. DM&E's existing
line, carrying anaverage of threetrainsper day, runsthrough Rochester and Olmstead
County. Inthe FEIS, SEA recommended reconstruction of the existing line as the
environmentally preferable alternative for the Rochester area, and the Board in its
final decision accepted thisrecommendation. SEA rejected the proposed construction
of abypass around Rochester and a no-action alternative. Because Rochester isthe
largest community located on DM & E's projected route and Mayo is one of the most
sophisticated medical centersin the nation, they could be expected to be particularly
alert to any environmental degradation that might arise from the project that the
Board approved. We therefore addresstheir claims with some degree of specificity.

1. Reconstruction of therail linethrough Rochester would result inincreased rail
traffic through the city. Whereas at the present time approximately three trains pass
through the city daily, SEA estimated that upon completion of the project rail traffic
could increaseto asmany as 37 trainsper day. Thisincreasein traffic would, among
other things, increase noise in the city to what SEA calls "adverse" levels. (SEA
considersaveragenoiselevel sabove 65 decibel sto be adverse and noiselevel sabove
70 decibels to be significantly adverse.) SEA calculated that the average wayside
(engine and wheel) noise level produced from 37 trains per day would be at |east
65 decibels at distances within 420 feet of the line and would be at least 70 decibels
at distances within 210 feet of the line. With noise produced from the trains' horns
included, SEA calculated that the average noise level would be at |east 65 decibels
at distanceswithin 2220 feet of the line and would be at |east 70 decibels at distances
within 1110 feet of theline. Finally, SEA determined, using aerial photographs, the
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number of noise-sensitive'receptors” (e.g., homes, schools, hospitals, churches) that
would fall within the distances described above.

Based upon SEA'srecommendation, the Board'sfinal decisionrequired DM& E
to mitigate noisefor those noise-sensitivereceptorsthat would experiencean average
noise level of 70 decibelsfrom wayside noise. Specifically, the mitigation required
aminimum average noise reduction of 5 decibelsto the affected receptors and stated
adesign goal of achieving an average noise reduction of 10 decibels. The Board did
not require mitigation for average wayside noiselevel sbelow 70 decibelsor for noise
caused by train horns.

Initscommentsonthe DEIS, Rochester produced datathat purportedly showed
that 88 residences would experience average wayside noise levels between 75 and
80 decibels and that 8 residences would experience average wayside noise levels
above 80 decibels. (Noiselevelsdouble every 10 decibels; 80 decibels, therefore, is
twice asloud as 70 decibels.) It asserts that SEA misled the Board (in violation of
NEPA's requirement of full disclosure) by aggregating all of these residencesinto a
group described as having an average noiselevel of at least 70 decibels. If SEA had
advised the Board that someresidencescould experience averagenoiselevelsgreatly
exceeding 70 decibels, Rochester argues, the Board might have determined that
additional mitigation was necessary.

Thereisno meaningful disputethat SEA accurately identified the distances at
which receptorswould experience an average noiselevel of at least 70 decibels. The
guestion, rather, is whether SEA was derelict in failing to calculate the extent to
which the average noise levels would exceed 70 decibels. Rochester maintains that
the Board's own regulation, which instructs the agency to "quantify the noise
increase" for receptors which will experience an average noise threshold of
65 decibels, 49 C.F.R. 8§ 1105.7(e)(6)(ii), requires an affirmative answer to this
guestion. Although Rochester's argument that SEA has not quantified the noise
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increase is facially attractive, we think it ultimately unavailing. For one thing,
Rochester'sown proposal (that SEA determinethe number of receptorsaffected at the
75 and 80 decibel levels) would not actually " quantify" the noiseincrease associated
with the project; it would still yield only an aggregation, albeit at a higher level, of
the noise increase in Rochester. One could, of course, understand the instruction to
"quantify the noise increase" to require a measurement of the actual noise level
experienced by every receptor that would meet the threshold noise level. But wedo
not think that the Board's regulations, or NEPA, require that level of precision.
Indeed, we doubt that such a determination would be feasible given that this project
involves some 880 miles of railroad line.

Having concluded that SEA is not required to measure actual noise levelsfor
potentially affected noise receptors, we consider whether it nonetheless violated
NEPA to aggregate all average noise levels above 70 decibelsinto one category that
SEA described assignificantly adverse. In considering whether the EIS"adequately
sets forth sufficient information to allow the decision-maker to ... make a reasoned
decision," we are guided by the "rule of reason.” See Boundary Waters, 164 F.3d at
1128 (internal quotationsomitted). Despite Rochester'sassertions, it doesnot appear
to usthat SEA hid thefactsfromthe Board. The DEISfully disclosed the number of
noise receptorsthat would suffer significantly adverse effectsfrom both wayside and
horn noise. It may be true, as Rochester contends, that even after mitigation there
will still be residences that are subject to significantly adverse noise levels (indeed,
the Board does not claim otherwise). But NEPA does not require that an agency
eliminate all adverse affects that might result from a project.

Rochester draws attention to the fact that the Federal Aviation Administration
(FAA) gathers data for average noise levels above 65 decibels, 70 decibels, and
75 decibels, and arguesthat SEA'sanalysisisthereforedeficient. Whileitistruethat
the FAA includes alevel of analysisthat SEA does not, we do not think that thisis
dispositive. It would bewrong to concludethat one agency's sel ection of aparticular
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methodol ogy necessarily makesanother agency's chosen, but different, methodol ogy
insufficient under NEPA. Onthewhole, wefind that SEA'schoiceof analysis, which
was consistent with its past practice and similar in nature to the noise analyses
performed by other federal agencies, was not arbitrary or capricious.

2. Rochester submits that the Board violated NEPA by failing to consider and
mitigate horn noise. As described previously, SEA calculated the number of noise
receptors that would experience average noise levels from train horns of at least
65 decibelsand 70 decibels. But unlike the treatment given to wayside noise, SEA's
discussion of the effects and mitigation possibilities for horn noise was relatively
perfunctory. The only mention of mitigating horn noise in the FEIS occurred in a
footnoteexplainingthat " SEA isnot recommending mitigation for horn noise because
of potential safety concernsin the absence of Federal Railroad Administration[FRA]
standards addressing this issue." In its argument to this court, the Board further
explained that the FRA has recently proposed standards for establishing quiet zones
(areas where horns do not have to be sounded), and that absent FRA approval it
would be inappropriate for the Board to impose its own limitations on horn
soundings. Given the important role that train horns play in reducing traffic
accidents, we cannot second-guess the decision of SEA inrefusing to limit the use of
train horns. We do not believe, however, that thisrelieves SEA of the obligation to
consider mitigation not involving limitations on the use of horns.

SEA required mitigation for receptors subjected to an average noise level of
70 decibels from wayside noise. Rochester maintains that SEA should have
considered similar mitigation measures for receptors subjected to comparable levels
of horn noise. Such measures might include sound-insulating treatments for
buildings within high noise areas. By SEA's own calculations, horn noise will
Increase the distance at which buildings may be subjected to average noise levels of
70 decibels from 210 feet (the distance due to wayside noise alone) to 1110 feet.
Although it is hard to imagine how insulating affected buildings might pose a saf ety
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threat (hornsare sounded primarily for traffic safety), it isjust conceivabl ethat saf ety
reasons do exist. But without a reasoned discussion of its rationale, we cannot say
that SEA hastaken a"hard look" at this substantial issue." Thisisnot to say that the
Board must ultimately mitigate for horn noise, but it must at least explain why
mitigation is unwarranted. Even though NEPA's requirements are predominantly
procedural, they do requirethat SEA "explainfully itscourse of inquiry, analysisand
reasoning.” Minn. Pub. Interest, 541 F.3d at 1299. We concludethat it did not do so
here.

3. Rochester'snext objectionisto the method used by SEA in cal cul ating ambient
(background) noisefor useinitsnoiseanalysis. SEA used noiselevelsinrural South
Dakota as its baseline for ambient noise. Rochester argues that since the ambient
noiselevelsinan urban areaarehigher, it wasarbitrary for SEA to usethelower rural
levels. Wedisagree. SEA adequately supported itsanalysis by explaining that noise
isnot additive; whentwo soundsareof different levels, thehigher level predominates
and thelower level addslittleto the overall noiselevel. Thisconclusionissupported
by the EPA, which has stated that "adding a 60 decibel sound to a 70 decibel sound
only increases the total sound pressure level less than one-half decibel." See
Protective Noise Levels, Condensed Version of EPA Levels Document 3 (1979), at
http//www.nonoise.org/library/leveldlevelshtm. Even if we credit Rochester's
estimate that its own ambient noiselevel is59 decibels, that would add |ess than one-
half a decibel to those receptors that SEA has determined will experience average
train noise of 70 decibels. SEA's decision to forego a separate ambient noise

The Board argues that the two bypasses required in the mitigation order
(discussed below) will reduce horn noise, thereby fulfilling its duty under NEPA to
consider thisissue. Although, after afull explanation and analysis, the construction
of bypasses may prove to be the optimal method of handling horn noise, we do not
believe that this proposed alternative relieves SEA of the duty to examine other
potentially viable alternatives, such asinsulating treatments.
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measurement for every community located along the DM&E project was clearly
within its permissible discretion.

4. Likewise, we find that SEA did not act arbitrarily in responding to concerns
about nighttime noise. Because nighttime noise can lead to sleep disturbance, its
effect on the human environment isgreater than asimilar level of daytimenoise. To
account for this, SEA empl oyed the accepted practice of counting each nighttimetrain
as ten trains (adding an approximately 10 decibel penalty to each train). For the
purpose of its analysis it also assumed that train traffic would be spaced evenly
throughout the day, an assumption that Rochester contends was a clear error in
judgment. Asthe basis for this contention, Rochester presented in its comments a
statistical model that purportedly showsthat moretrainswill run at night than SEA's
model predicts. Rochester's model is based upon DM& E's plan to schedule ablock
of up to six hours for maintenance (a period where no trains will run) each day. In
responseto thiscomment, SEA stated that mai ntenance wasimpossibleto predict and
would vary considerably depending on what particular coal contracts that DM&E
obtained. SEA therefore chose not to alter its methodology. Rochester's model may
indeed be abetter predictor of night traffic if DM& E actually usesafull six hours per
day for maintenance and if DM&E isequally likely to schedule maintenance during
the daytime as it is to schedule it at night, but these assumptions are just as
speculative as SEA'sassumption that train traffic would be spaced evenly throughout
theday. Dueto the highly uncertain nature of rail traffic patterns, we cannot say that
itwasaclear error of judgment for SEA to prefer one set of assumptions over another
In conducting its analysis.

5. Rochester arguesthat SEA failed to make any response to evidence presented
in Rochester's comments that households experiencing both noise and vibration
perceive the effect of the noise to be approximately twice the measured value of the
noise. Although SEA included analysisfor noiseand vibration effects separately, we
can find no evidencethat it considered the synergies between thetwo inits response
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to commentsor in the environmental impact statements. "Although the agency isnot
required toincludeinitsfinal analysisevery factor raised by ... acomment" and may
respond, for example, by explaining why the comment does not warrant [further]
agency response, see Oregon Natural Res. Council v. Marsh, 52 F.3d 1485, 1490 (Sth
Cir. 1995), the Council on Environmental Quality (CEQ) regulations impose upon
a[n] agency preparing an FEIS the duty to assess, consider, and respond to all
comments, see40 C.F.R. 1503.4(a). Inthisinstance, SEA has not met thisminimum
requirement. On remand, SEA isinstructed to fulfill its duty under the applicable
NEPA regulations.

6.  Wenow consider whether SEA's use of aerial photographs to identify noise-
sensitive receptors led it to undercount the number of receptors eligible for noise
mitigation. According to Rochester's comments, the method employed was flawed
because any single building identified by photograph might contain multiple
residences (the Board's regulations designate each "residence" as a separate noise-
sensitivereceptor). Rochester suggested that amore accurate count could be obtained
by using the tax records to determine the number of affected residences. SEA
responded to thiscomment by stating itsbelief that the number of potentially affected
noise receptors was likely overestimated because there were no adjustments for
ambient noise or for shielding (by an object between a noise source and a noise
receptor) and because aerial photographs do not differentiate between eligible noise
receptors (such as homes) and ineligible structures (such as businesses and garages).
SEA also explained that any discrepancy between its calculations and the actual
number of affected receptors can be corrected by the Board during its oversight
period. We cannot say, as Rochester argues, that SEA's choice of methodology
amounted to a clear error in judgment. In a project of this size, the agency is not
required to maximize precision at all costs. We view SEA's decision to use aerial
photographs as a sensible way reasonably to approximate the number of affected
receptors along the entirety of the proposed project.
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7. Rochester submits that SEA improperly failed to consider the environmental
impact on the city of passing sidings (locations where westbound trains move onto
alternatetrack sothat eastbound trainscan pass). Although thereareno present plans
to build a passing siding in Rochester, the city asserts that since the FEIS
acknowledges that "siding locations have not been finalized" SEA should have
assessed the environmental impact that would result from locating a siding in
Rochester. Webelievethat Rochester hasmisconstrued SEA'sstatement. DM & E has
proposed 45 locationsfor possible sidings, but it anticipates needing only 35-40total
sidings for efficient rail operation; thus there are several proposed locations that
ultimately will not be used. It is not inconsistent for SEA to acknowledge that the
locations have not been finalized while at the same time denying that asiding will be
built in Rochester (because none has been proposed there). We note, moreover, that
SEA's analysis with respect to the proposed sidings was more than adequate.

8. Rochester maintains that SEA committed two errorsin its assessment of the
traffic effects that will result from reconstruction of the existing line through
Rochester. First, Rochester argues that SEA should have used more current data
when determining average daily traffic (ADT) volumesfor those streetswhere train
crossings exist. According to Rochester, SEA used data from 1994 when data from
1998 was available.

Our comparison of the data from those years reveals that there has been little
change in traffic volumes. In fact, the aggregate volume of traffic on the twelve
streets where train crossings exist has actually declined (albeit only slightly) based
on data from the Minnesota Department of Transportation. Even if we assume that
SEA "erred" in using the older data, we need not remand unless"thereisasignificant
chance that but for the errors the agency might have reached a different result.”
BoundaryWaters, 164 F.3d at 1129. Giventheinconsequential differenceinthedata,
we find remand unnecessary on thisissue.
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Rochester also assertsthat SEA used anonsensical formulain calculating the
average delay to vehicles that would result from increased rail traffic. Accordingto
Rochester, any formula designed to compute the average traffic delay to all vehicles
must include as one of its variables ADT volumes. Inlieu of using ADT volumes,
however, SEA's formula calculates average traffic delays for al vehicles as a
proportion of the delay for vehicles actually stopped. SEA explainsthat this method
"results in a conservative estimate of vehicle delay.” Indeed, our careful inspection
of both the SEA methodology and that proposed by Rochester suggests that SEA's
calculations likely overstate the average traffic delays. We are convinced, in any
case, that SEA's chosen methodol ogy did not undermine the purposes of NEPA.

9. Contrary to Rochester's assertions, we believe that SEA's analysis of ground
vibration was adequate in all respects. In discussing the effects of vibration
generally, SEA'sanalysisdetermined that therewaslittlerisk of damageto structures
located 50 feet or more from the tracks and also that there was little risk of
disturbance to structures located 100 feet or more from the tracks. SEA also noted
that residences within 100 feet (SEA counted 14 such structures) might experience
increased disturbances as rail traffic increased. In addition to its general analysis,
SEA consulted with the manufacturer of a security fence at anearby prison to verify
its own conclusion that increased rail traffic would not be incompatible with
operation of the security fence; the manufacturer assured SEA that if properly
maintained and operated, the fence would not be affected by increased rail traffic.
Lastly, SEA discussed the possibility that PEMSTAR, a local company that uses
vibration-sensitive equipment, might not be able to continue operationsat its current
facility were traffic levelsto increase. SEA noted that if PEMSTAR left Rochester
altogether (a proposition that SEA considered unlikely since PEMSTAR has other
facilitiesin Rochester that arelocated farther fromthetracks), it would resultinaloss
of about 600 jobs. Given Rochester's size and the fact that some jobs would be
created by DM& E's expanded operation, SEA concluded that the loss of 600 jobs
would not have significant economic effects on the city.
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Having thoroughly reviewed SEA'sanalysisof vibration, wecannot agreewith
Rochester's contention that SEA "buried" the facts. It seemsto us that Rochester's
real grievance isthat SEA did not adopt Rochester's proposed mitigation condition
that would have prohibited any increase in vibration. This proposal, it seemsto us,
would have essentially sounded a death knell to any plansto reconstruct the existing
Rochester line. Thisresult would have no doubt been met with Rochester's approval,
but it was not compelled by the substantial body of evidence that SEA amassed on
thisissue.

10. Mayo asserts that SEA failed adequately to address the possibility of
groundwater contamination. SEA acknowledged that both the existing route and the
proposed bypass cross areasthat are susceptibleto groundwater contamination inthe
event of arail line accident. After detailing these risks, SEA noted that because
rehabilitation of the existing line would improve track that is currently in poor
condition, the risks of groundwater contamination would actually decrease. Mayo's
counter-argument isbased entirely upon averified statement of one of itsexpertsthat
was presented to SEA after SEA had prepared and released the FEIS. SEA does not
have an obligation to respond to arguments that were not presented to the agency
during the appropriate time period, especially when, as here, there is no indication
that the information presented was previously unavailable. But even if it were
appropriate to consider Mayo's evidence, we would be unable to say that SEA has
failed to take a"hard look" at the possibility of groundwater contamination.

11. Mayo aso maintains that SEA did not take a"hard look" at the risk that the
project would cause delays to emergency vehicles. Although Mayo acknowledges
that SEA analyzed independently the effects of the reconstruction alternative and the
bypass alternative on emergency vehicles, it argues that SEA arbitrarily avoided a
direct comparison of the alternatives. Essentially, Mayo faults SEA for failing to say
explicitly that the existing route woul d cause more del ays to emergency vehiclesthan
the bypass. We think, however, that SEA made this point abundantly clear when it
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recommended that the Board, if it choseto utilize the existing route, should "require
construction of two additional grade separated crossings in Rochester to prevent
potential reductionsin the quality of emergency response.” FEIS 9-65. In contrast,
SEA found that mitigation related to emergency vehicles would be unnecessary for
the bypass. The only logical inference that can be drawn from this is that SEA
anticipated that reconstruction of the existing route would pose more risk of
disruption to emergency vehicles than would the construction of the bypass. For the
purpose of complying with NEPA, it was not incumbent upon SEA to state this
conclusion in asingle explicit sentence.

12.  Mayo contendsthat SEA failed properly to examine the relationship between
increased levels of train vibration and the formation of sinkholes. Despite the high
level of concern it expresses now, however, Mayo did not raise this issue in its
comments on the DEIS. (Mayo did comment on its concerns about the effect of
vibration onitsfacilities, and SEA responded to thiscomment by undertaking amore
extensive vibration analysis.) Mayo seeks to excuse its failure to raise this issue
earlier by stating that theissue was obvious (although apparently not obvious enough
for Mayo to haveraised it before). But evenif it istrue that increased vibration will
hasten the formation of sinkholes, wefail to see how thisadvances Mayo's interests.
SEA recommended the exi sting route becauseit wasl ess susceptibleto sinkholesthan
the bypassalternative. Thisrelative advantage of the existing route would seemingly
be magnified if SEA were to find that vibration accelerated sinkhole formation in
susceptible areas. In any event, we do not believe that SEA'sfailure to respond to a
concern that was never raised tainted its analysis.

13. Olmstead County raises alleged deficiencies with respect to SEA's air quality
anaysis. Firdt, it asserts that SEA should have used Minnesota's thresholds for
determining whether sulfur dioxide levels were significant instead of the less
stringent EPA thresholds. The decision to apply these lesser standards, Olmstead
County argues, led SEA erroneously to conclude that it did not have to undertake
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more precise modeling to determine the exact scope of the effect of the proposed line
on air quality. The County also faults SEA for failing to take background levels of
hazardousair pollutantsinto account when it determined that hazardous air pollutant
concentrations caused by train locomotives would be insignificant.

After reviewing the record, we conclude that SEA's decision to usethe EPA's
thresholds was not arbitrary. SEA has an interest in using a standardized
measurement to compare and contrast the relative air quality effects acrossavariety
of regions. The EPA thresholds provide a reasonable standard by which to
accomplish this. SEA's decision to forego the testing necessary to determine the
background levels of hazardous air pollutants in Olmstead County was similarly
reasonable. Its measurements of hazardous air pollutant concentrations from
locomotiveexhaust showed that increased rail trafficwould resultin only aminuscule
increase in overal concentration levels. NEPA regulations require agencies to
expend the bulk of their efforts on the most pressing environmental issues. In this
instance, SEA had evidence that showed that the increase in the concentrations of
hazardousair pollutantswoul d be de minimisin comparison to the background levels,
whatever they might actually be. Further expenditure of agency resources was
therefore not required.

14. Olmstead County maintains that SEA's environmental justice analysis was
inadequate. The purposeof anenvironmental justice analysisisto determinewhether
aproject will have a disproportionately adverse effect on minority and low income
populations. To accomplish this, an agency must compare the demographics of an
affected population with demographics of a more general character (for instance,
those of an entire state). On the EPA'srecommendation, SEA used 1990 census data
(2000 census data were not yet available) to compare data at the census block group
level (the smallest geographic unit for which data on both race and income are
obtained) to data at the state level.
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Olmstead County raises two objections to this approach. First, it argues that
SEA should have used projected 2000 census data, which were available for some,
but not all, communities. Second, it argues that for some areas, datawere available
at alevel finer than that of census block group (for example, discrete neighborhoods,
subdivisions, etc.). In Olmstead County's opinion, these "corrections" would allow
SEA toidentify moreaffected groups. |nresponsetothese comments, SEA explained
that an environmental justice analysis must use consistent data sets in order for the
comparison to be meaningful. SEA, after close consultation with the EPA, used the
most current and consistent data that were available to it. It seemsto usthat itis
Olmstead County's suggested approach (using a medley of assorted data), and not
SEA's, that could more fairly be characterized as arbitrary.

15.  Weconsider next whether the Board's decision-making processwas flawed by
the unlawful consideration of ex parte communications from DM&E. The record
demonstrates that DM&E officials submitted a letter to SEA after the FEIS was
issued (but before the Board'sfinal decision). Inthisletter, the DM& E expressed its
views on mitigation proposals in the FEIS that called for three grade-separated
crossings. Mayo arguesthat this contact violated the Administrative Procedure Act,
see 5 U.S.C. 8§ 557(d)(1)(A), and the Board's own code of ethics, see 49 C.F.R
§1103.14.

We are not sure that these prohibitions apply to communications, such as
DM&E's letter, that are submitted to the authority in charge of an environmental
review and that express comments about that review. We note, moreover, that three
United States Senators wrote letters to the Board on behalf of Mayo during the same
time period that the alleged improper communications of DM&E occurred,
communicationsto which Mayo does not object. 1nany event, asweindicate below,
the Board did not adopt the view expressed in the letter that Rochester should be
required to pay for the proposed grade-separated crossings, so we discern no
remediable harm here.
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Mayo also objectsto adiscussion between DM & E's president and the Board's
chairman regarding the jurisdiction of the Board to impose bypass alternatives. As
this discussion concerned matters of jurisdiction, neither of the cited authorities
would seemingly apply. But, again, the communication was of little consequence
since the Board expressly regjected DM&E's understanding of its jurisdictional
authority.

16. Weturn our attention to the Board's rejection of a proposed bypass around
Rochester, a decision that Rochester argues vigorously is arbitrary and capricious.
According to SEA, the fundamental flaw in the proposed bypass was that it would
require the construction of new track through karst areas that are topographically
susceptible to sinkhole collapse. Construction in high sinkhole areas requires
expensive mitigation to reduce therisk that heavy construction equipment will cause
the collapse of underground caverns. Even with expensive mitigation and
monitoring, there is the potential that sinkholes could develop at some point in the
future, resulting in the derailment of trains, which could, in turn, lead to groundwater
contamination. In addition, the necessary mitigation, which could require
construction of a cement dam wall underneath the rail line, might itself result in
potentially significant alterationsin groundwater flow, thereby affecting theregion's
ecology and accel erating the formation of other sinkholes.

Rochester doesnot disputethefact that construction over karst terrain presents
increased risks and costs. Its argument, instead, is that SEA's treatment of the
Rochester bypass was inconsistent with its treatment of other areas where sinkholes
wereapotentia difficulty, primarily the proposed East Staging and Marshalling Y ard
in Lewiston, Minnesota (Lewiston Yard). SEA choseto approve the construction of
Lewiston Y ard despite the fact that it was located in an area having the potential for
a high concentration of sinkholes. In its analysis, however, SEA points out
significant differences between the situations presented by Lewiston Yard and the
proposed bypass of Rochester. Lewiston Yard requires only 2.1 miles of
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construction, and although the site initially proposed was in an area having the
highest probability for sinkholes, there was some evidence that shifting the site
dlightly to the west would avoid the most troublesome topographical features. In
contrast, the proposed Rochester bypass, which is 34.1 miles long, would involve
1.4 milesof construction through an area having the highest probability of sinkholes,
6.3 miles of construction through an area having a moderate to high probability of
sinkholes, and 19.4 miles of construction through an area having alow to moderate
probability of sinkholes. And unlike Lewiston Y ard, thereisno indication that these
areas could be avoided (Rochester did not make such a case to SEA during the
comment period).

The Lewiston Yard and Rochester bypass proposals are dissimilar in another
important, and we think conclusive, respect. SEA concluded that there was an
environmentally and fiscally preferable alternative to the Rochester bypass, namely,
the reconstruction of the existing route, and that there was no such alternativein the
case of Lewiston Yard. Rochester's arguments are misplaced in that they focus on
demonstrating that the bypass could be built in spite of the existing terrain. But SEA
does not contend in its analysis that the bypass could not in fact be built, only that it
would entail considerable cost and significant environmental risk to do so. While
Rochester may prefer those displaced environmental consequences associated with
the bypassto the ones associated with reconstruction of the existing line, it isnot our
place to reallocate those burdens. When the "resolution of [the] dispute involves
primarily issuesof fact" and"analysisof therelevant documents'requiresahighlevel
of technical expertise,’ we must defer to 'the informed discretion of the responsible
federal agencies.'" Marshv. Oregon Natural Res. Council, 490 U.S. 360, 377 (1989)
(quoting Kleppe v. Serra Club, 427 U.S. 390, 412 (1976)).

Mayo arguesthat SEA had an obligation under NEPA to analyzethefeasibility
of other bypass alternatives to or variations on the rejected bypass alternative. But
we note that Rochester had considered five alternatives to DM&E's proposed
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reconstruction through the city, and it determined that the 34.1 mile bypass that it
submitted was the environmentally preferred alternative. Guided by the "rule of
reason” approach, Boundary Waters, 164 F.3d at 1128, we do not think that SEA was
under an obligation to examine aternatives that Rochester itself considered
environmentally inferior to the alternative ultimately rejected. Nor do we think that
SEA has an obligation thoroughly to study new alternativesthat were proposed only
after it became apparent that Rochester's preferred bypass alternative would be
rgjected. "Common sense ... teaches us that the 'detailed statement of alternatives "
required by 42 U.S.C. 8 4332(c)(iii) "cannot be found wanting simply because the
agency falledtoincludeevery alternative device and thought conceivableby themind
of man." Vermont Yankee, 435 U.S. at 551.

Mayo and Olmstead County argue that SEA's rejection of the bypass because
of thedifficultieswith karst topography isarbitrary in light of thefact that the current
rail line runsthrough similar topographical areas. SEA explained, however, that the
risk of encountering sinkholesal ong theexisting routewasunlikely since surveyshad
identified only four sinkholes near or within DM&E's right of way and since the
existing route had been in operation for over a century without incident. We think
that this provides a reasoned basis upon which to conclude that the existing route
presented fewer topographical challenges and risks than the proposed bypass.

Finally, Mayo maintains that SEA's conclusion that the bypass would be
significantly more expensive to construct and operate when compared with
reconstruction of the existing route is unsupported by the evidence. Thiscontention
is undermined by the fact that Rochester (Mayo's partner in interest) calculated that
the bypass would cost approximately $37 million more than reconstruction of the
existing route. DM& E and SEA, for their part, estimated that the difference in cost
could be as much as $90 million. There was thus more than ample evidence to
support SEA's conclusion that construction of abypass would be considerably more
expensive than reconstruction of the existing route.
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17. After the period designated for comments on the DEIS had passed, Mayo
petitioned the Board to reopen the record to consider concerns caused by a train
derailment involving the release of toxic materials in Maryland and the terrorist
attacksthat took place on September 11, 2001. Mayo asserted that if similar incidents
occurred in Rochester, it would be difficult to evacuate its medical facilities
immediately. In denying Mayo's request to reopen the record, the Board explained
that the proposed project would actually increase safety because it entailed system-
wideimprovementsto existing track. The Board also noted that it was unlikely that
DM & E would beinvolvedintheincreased shipment of hazardousmaterials. Finally,
the Board did not view the two incidents as posing a threat specific to Mayo.

An agency is required to prepare supplements to an FEIS if "[t]here are
significant new circumstancesor information rel evant to environmental concernsand
bearing on the proposed action or its impacts.” 40 C.F.R. § 1502.9(c). This
provision, however, haslimits, for "an agency need not supplement an ElSevery time
new information comes to light after the EISisfinalized." Marsh, 490 U.S. at 373.
"To require otherwise would render agency decisionmaking intractable, always
awaiting updated information only to find the new information outdated by the time
adecisionismade." 1d. Wetherefore review denials of such requests applying the
"rule of reason," id. at 374, giving deference to the responsible agency so long asits
decision is not arbitrary or capricious, id. at 377. In light of the safety analysis
already performed by SEA, we do not think that it was arbitrary or capriciousfor the
Board to conclude that further proceedingsin light of the Maryland train derailment
were not warranted. And while the events of September 11, 2001, have certainly
raised awareness of the potential threats to our nation's transportation systems, the
Board exercised its permissible discretion when it determined that any increased
threat was general in nature and did not bear specifically on Mayo, Rochester, or the
proposed DM & E project.
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18. Rochester maintains next that the Board's final decision was unlawful insofar
asitimposed, aspart of itsmitigation plan, conditionsrequiring consultation between
DM& E and certain affected entities. According to Rochester, Idaho by and through
|daho Public UtilitiesCommission v. I nter state Commerce Commission, 35 F.3d 585
(D.C. Cir. 1994), supportsitsargument that the Board's consul tation requirementsare
an unlawful delegation of NEPA responsibilities. Idaho Publicis, however, readily
distinguishable. Inthat case, the I nterstate Commerce Commission (the predecessor
of the Board) declined to prepare an EIS for a project proposal, opting instead to
requiretheregulated party to consult with other federal and state agencies. |d. at 595.
TheD.C. Circuit determined that thiswasaviolation of NEPA. Id. at 596. Whilewe
fully agreethat an agency may not require consultation inlieu of taking itsown"hard
look" at the environmental impact of a project, we do not believe that NEPA is
violated when an agency, after preparing an otherwise valid EIS, imposes
consultation requirementsin conjunction with other mitigating conditions. Whether
consultation produces any "affirmative benefit" or not, see Norfolk Southern Corp.
— Control —Norfolk & Western Ry. Co., 366 1.C.C. 173, 234-35 (1982), is, of course,
amatter properly left to agency discretion.

19. Finaly, we examine Rochester's claim that the Board unlawfully imposed the
cost of grade-separated crossings on entities other than DM&E. The Board's final
decision adopts nearly verbatim the recommendation of SEA and statesthat DM&E
"shall install two grade separated crossingsin Rochester, Minnesota." 2002 Decision
at 69. ThedecisionrequiresDM& E to "complete installation of one grade separated
crossing prior to transporting more than 20 million tons of coal annually through
Rochester for more than one year," and to "complete installation of a second grade
separated crossing prior to transporting more than 50 million tons of coal annually
through Rochester for more than one year." |d. at 69-70. In furtherance of this
objective, the Board's decision directsthat DM & E "shall consult with FRA, Federal
Highway Administration (FHWA), appropriate State and local transportation
authorities, and the City of Rochester on the design (for example, whether the road
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would go over or under the rail line), location, and funding of these grade
separations,” id. at 69, and "apprise [sic] SEA of the progress being made toward
implementation of this condition in the quarterly reports required by [another
condition]," id. at 70.

We offer two observations on this aspect of the Board's decision. First,
although SEA expects the interested parties and various state agencies to work
together to resolve the issue of funding, it did not order any particular entity to pay
for the crossings. Second, because DM&E is required to construct the separated
crossings beforeit can transport the specified amount of coal for more than oneyear,
it will suffer significant economic repercussionsif for some reason the crossings are
not completed in a timely manner. Since DM&E bears the burden of
nonperformance, it has the incentive either to secure funding for the crossings
(presumably from agovernment source) or fund the crossingsitself. Rochester is, of
course, free to contribute to the crossings, but we do not think it (or anybody else) is
required to do so under the Board's decision.

In another section of its decision, the Board addresses DM & E's concern "that
the grade-crossing separation conditions could be read to require DM&E to bear
100% of the costs associated with designing and constructing these grade
separations,” id. at 28-29, by replying that:

Thisis not the case. Although our conditions do not specify how the
grade-separations costs should be borne, it is not our intention to place
an unreasonable burdenon DM&E. Thegrade separationsin Pierreand
Rochester will benefit those communities. Therefore, itisreasonableto
expect entities other than DM & E to bear asubstantial share of the costs.
The communities, DM& E and other interested parties can, of course,
seek assistance under the Federal Aid Highway Program or pursue other
funding opportunities ... However, if DM&E and the communities
cannot arrange for adequate funding and/or reasonable cost sharing
within areasonabletime, either DM & E or the communities could bring
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the matter to our attention during the environmental oversight period
and we will take appropriate action.

Id. at 29.

Whileitisconceivablethat the above passage could beread asimposing aduty
on Rochester to help with funding, wethink that it merely makesit clear that DM& E
need not necessarily fund the separated crossingsby itself. Thisisconsistent withthe
Board's instruction that DM & E consult appropriate state and federal authorities on
matters of funding, aninstruction that impliedly encourages DM & E to solicit funds.
We think that it would be especially wrong to interpret the Board's response to
DM& E'sconcernsasrequiring Rochester to pay for the grade separation when doing
so would raise serious questions about the Board's authority to impose requirements
on non-applicants, an authority that SEA has said does not exist, see FEIS, val. |11,
at 12-8.

B.

TheMid StatesCoalitionfor Progressrepresentstheinterestsof approximately
150 landowners in South Dakota and Wyoming who are opposed to DM&E's
proposed expansion. It raises several objections to SEA's analysis regarding
alternatives for the proposed rail line extension into South Dakota and Wyoming.

1 In the preliminary stages of preparing its application, the DM& E examined
three possible alignments (called northern, middle, and southern) for extending its
systemintothe PRB. After it had held public meetings, visited therelevant areas, and
conducted field investigations to reveal the engineering and environmental issues
associated with each potential alignment, the DM&E determined that a southern
alignment was the only one that would meet the purpose and needs of the project.
According to the DM & E, the topography along the southern alignment allowed for
gentle grades and shorter routes than the other two alignments, both of which were
essential to DM& E'sgoal of constructing an efficient, direct, and competitivelineto
the PRB coal mines. In addition, a southern alignment appeared to provide the
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greatest flexibility for constructing new track to avoid environmentally sensitive
resources. Based on these findings, DM&E's application to the Board focused
exclusively on routing alternatives along a southern alignment.

The Mid States Coalition criticizes SEA for failing to include and analyze
routes in the northern alignment as project alternatives. It asserts that the general
goalsof the project could befulfilled if DM & E wereto use anorthern alignment and
that such an alignment might beenvironmental ly preferabl eto the southern alignment
alternativesthat were considered. Whilethesebroadly worded assertionsmay or may
not be true, it was within SEA's permissible discretion to focus its resources on the
southern alignment alternatives only. Under NEPA, an agency "is required to
consider only reasonable, feasible alternatives." Missouri Mining, Inc. v. ICC,
33 F.3d 980, 984 (8th Cir. 1994).

Inthiscase, DM& E applied for alicenseto construct and operate arouteto the
PRB mines along the southern alignment, after concluding that the northern and
middle alignments would not accomplish its business objective. While SEA had the
obligation to explore alternative routes, which it did, we do not think that it was
required to explore alternatives that, if adopted, would not have fulfilled the project
goals as defined by the DM&E. This does not mean that SEA was obligated to
recommend DM& E's preferred route (it did not), and if SEA had found that there
wereno alternativesthat met DM & E'sstated businessobjectives, it could simply have
adopted the "no action" recommendation. But we do not think that SEA had a duty
to analyze alternatives that were not germane to the proposed project itself.

2. Early in the formal scoping process of the project, SEA identified two
aternatives for public and agency comment. One of these, "Alternative A," was a
decisionnot to build at all, and "Alternative B," was basically the DM & E's preferred
alternative as presented in its project application. Asaresult of comments received
during the scoping process, SEA identified eight other alternatives for potential
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inclusionintheDEIS. Onewas"Alternative C," the route recommended by SEA and
adopted by the Board. Theremaining seven aternativeswere similar in that they all
involved the use of existing rail line and transportation corridors. After reviewing
these seven alternatives, SEA determined that only one remotely met both the
environmental and operational constraints necessary to warrant detailed analysisin
the DEIS. Thisalternative was examined in detail in the DEIS as"Alternative D."

During its comprehensive analysis in the DEIS, SEA concluded that
Alternatives B and C were environmentally preferable to Alternative D, and it
therefore eliminated Alternative D from further consideration. In comments on the
DEIS, the EPA suggested that Alternative D might be modified to reduceits potential
adverse environmental effects. In response, SEA, working closely with the EPA,
requested that DM & E submit a"Modified D" alignment that would comply with the
EPA's design criteria. Once SEA and the EPA approved DM&E's design, SEA
requested more detailed engineering data from DM&E in order to determine the
feasibility of the alignment, which data DM&E provided. After verifying DM&E's
submissions to ensure that they "represented a reasonable and credible effort to
develop aheavy-haul rail lineusingtheexistingrail linealignment,” SEA determined
that the Modified D alignment offered no significant advantages over Alternatives B
or C, such as reduced distance, fewer environmental impacts, lower cost, or less
complicated engineering. Of particular significance was the SEA's finding that the
Modified D alignment would require eight to ten times the required earthwork of
either Alternatives B or C, making the alignment both prohibitively expensive and
environmentally precarious. On the basis of these findings, SEA concluded, and the
EPA agreed, that the Modified D alignment was not a reasonable alternative for the
project.

The Mid States Coalition contends that SEA erred in determining that the
Modified D alignment was not areasonable and feasible alternative. Specifically, it
assertsthat SEA violated NEPA by involving DM& Ein providing information onthe
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feasibility of the alignment, that SEA's analysis was incorrect and misleading, and
that asupplemental DEISallowing for public review and comment on that alternative
was required prior to issuance of the FEIS.

Since the Modified D alignment was suggested to SEA during the comment
period on the DEIS, federal regulations require that the agency respond to the
proposa inthe FEIS. 40 C.F.R 8§ 1503.4. But the agency may respond in avariety
of ways: It may, for instance, "[m]odify alternatives including the proposed action,
... [d]evelop and evaluate alternatives not previously given serious consideration by
the agency, ... [slupplement, improve, or modify its analyses, ... [m]ake factual
corrections, [or] [e]xplain why the comments do not warrant further agency
response.” Id. In thisinstance, SEA did not choose the path of least resistance;
instead, it chose to develop and evaluate the Modified D alignment to determine
whether it was a reasonable and feasible alternative.

The Mid States Coalition argues that SEA's seemingly satisfactory response
was actually inadequate because it relied, in large part, on information that DM&E
submitted. The CEQ regulations, however, contemplate a role for applicants in
providing information necessary to complete an environmental review, so "that
acceptable work not be redone." 40 C.F.R. 8§ 1506.5(a). Nor doesit appear that the
information was uncritically accepted, as the Mid States Coalition maintains. The
engineering firm hired by SEA reported that "[t]he earthwork quantities developed
... [oy DM& E] appear to represent a credible estimate of the cut and fill that would
be associated with the proposed Modified D alignment,” and that the Modified D
alignment "is probably technically feasible but not reasonable or practical." FEIS,
Appendix M, at M-127, M-128. The EPA, moreover, was also convinced, after
reviewing SEA's analysis, that the Modified D alignment was not a reasonable
alternative for the project. And whilethe Mid States Coalition vigorously disputes
the accuracy of some of SEA's evidentiary findings, we need not "fly speck" an EIS
for inconsequential or technical mistakes, see Boundary Waters, 164 F.3d at 1128
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(internal quotations omitted). We are convinced that SEA made a good faith effort
to explore the suggestions made by a commenting party and reasonably concluded
that the Modified D alignment was not a preferred alternative.

Nor do we accept the Mid States Coalition's argument that SEA was in any
event required to issue a supplemental DEIS allowing for public review and
comment. Supplemental statements are required only when an agency "makes
substantial changes in the proposed action that are relevant to environmental
concerns,” or when"[t]herearesignificant new circumstancesor information relevant
to environmental concerns and bearing on the proposed action or its impacts.”
40 C.F.R. 81502.9(c). Neither of these conditionsexistsin thisinstance. Once SEA
properly responded to comments suggesting Modified D as an alternative and
determined that it was not a reasonable or feasible alternative, it was justified in
refusing theMid States Coalition'srequest to issue asupplemental DEISallowing for
public review and comment.

3. From the commentsthat it received onthe DEIS, SEA concluded that itsDEIS
analysis did not completely reflect the potentially adverse environmental effects for
one of the construction alternatives considered for the City of Mankato. Inthe FEIS,
therefore, the agency supplemented itseval uation of thealternative and recommended
appropriate mitigation strategies. The Mid States Coalition maintains that SEA
should have prepared a supplemental DEIS so that the public could comment on the
information that was first presented in the FEIS.

We think that this argument is misplaced. As we have aready said, NEPA
does not require an additional round of public comments every time an agency
revises, supplements, or improvesitsanalysisin responseto the public comments on
aDEIS. Incremental changes are expected and in fact encouraged: A supplemental
DEIS is required only when changes are substantial, and even then, only if the
substantial changeis relevant to environmental concerns. |f agencieswererequired
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toissue asupplemental statement with every project adjustment, it would discourage
them from making corrections and improvements in response to public comments.
While SEA has modified its analysis with respect to this Mankato alternative, we
think it was well within SEA's discretion to determine that the change was not
substantial enough to require a supplemental DEIS.

C.

The Sierra Club argues that SEA wholly failed to consider the effects on air
guality that an increase in the supply of low-sulfur coa to power plants would
produce. Comments submitted to SEA explain that the projected availability of
100 million tons of low-sulfur coal per year at reduced rates will increase the
consumption of low-sulfur coal vis-a-visother fuels(for instance, natural gas). While
it isunlikely that this increase in coal consumption would affect total emissions of
sulfur dioxide (which are capped nationally at maximum levels by the Clean Air Act
Amendments of 1990), the SierraClub arguesthat it would significantly increase the
emissions of other noxious air pollutants such as nitrous oxide, carbon dioxide,
particulates, and mercury, none of which is currently capped as sulfur dioxideis.

Beforethiscourt, the Board admitsthat because of the need to comply with the
restrictions in the Clean Air Act Amendments on sulfur dioxide emissions, many
utilities will likely shift to the low-sulfur variety of coal that the proposed project
would make available. It argues, however, that this shift will occur regardless of
whether DM&E's new line is constructed, since the proposed project will simply
provide a shorter and straighter route for low-sulfur coal to be transported to plants
aready served by other railroad carriers. But the proposition that thedemand for coal
will be unaffected by an increase in availability and adecrease in price, which isthe
stated goal of the project, is illogical at best. The increased availability of
inexpensive coa will at the very least make coal a more attractive option to future
entrants into the utilities market when compared with other potential fuel sources,
such asnuclear power, solar power, or natural gas. Evenif thisproject will not affect
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the short-term demand for coal, which is possible since most existing utilities are
single-source dependent, it will most assuredly affect the nation's long-term demand
for coal asthe commentsto the DEIS explained. Tellingly, DM& E does not adopt
the Board'sargument that the proposed project will leave demand for coal unaffected:
Instead, it adopts the more plausible position that SEA was not required to address
the effects of increased coal generation because these effects are too speculative.

NEPA requires that federal agencies consider "any adverse environmental
effects’ of their "major ... actions," 42 U.S.C. § 4332(C), and the CEQ regulations,
which are binding on the agencies, explain that "effects" include both "direct effects’
and "indirect effects,” 40 C.F.R. § 1508.8. Indirect effects are defined as those that
"are caused by the action and are later in time or farther removed in distance, but are
still reasonably foreseeable.” 1d. "Indirect effects may include ... effectson air and
water and other natural systems, including ecosystems.” Id. The above language
leaves little doubt that the type of effect at issue here, degradation in air quality, is
indeed something that must be addressed in an EISif it is"reasonably foreseeable,”
seeid. Asinother legal contexts, an environmental effect is"reasonably foreseeable”
If it is"sufficiently likely to occur that a person of ordinary prudence would take it
into account in reaching adecision.” Serra Club v. Marsh, 976 F.2d 763, 767 (1st
Cir. 1992).

DM&E arguesin itsbrief that "if the increased availability of coal will 'drive’
the construction of additional power plants . . . the [Board] would need to know
wherethose plantswill be built, and how much coal these new unnamed power plants
would use. Because DM&E has yet to finalize coal-hauling contracts with any
utilities, the answers to these questions are pure speculation — hardly the reasonably
foreseeable significant impacts that must be analyzed under NEPA." Even if this
statement isaccurate (the Sierra Club has asserted that it isnot), it showsonly that the
extent of the effect is speculative. The nature of the effect, however, is far from
speculative. As discussed above, it is reasonably foreseeable — indeed, it is amost
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certainly true—that the proposed project will increase the long-term demand for coal
and any adverse effects that result from burning coal.

Contrary to DM&E's assertion, when the nature of the effect is reasonably
foreseeable but its extent is not, we think that the agency may not simply ignore the
effect. The CEQ has devised a specific procedure for "evaluating reasonably
foreseeable significant adverse effects on the human environment” when "there is
incomplete or unavailable information." 40 C.F.R. § 1502.22. First, "the agency
shall always make clear that such information is lacking." 1d. Then, "[i]f the
information relevant to reasonably foreseeabl e significant adverseimpacts cannot be
obtained becausetheoverall costsof obtainingit areexorbitant or themeansto obtain
it are not known," the agency must include in the environmental impact statement:

(1) A statement that such information isincomplete or unavailable; (2)
a statement of the relevance of the incomplete or unavailable
information to evaluating reasonably foreseeable significant adverse
Impacts on the human environment; (3) a summary of existing credible
scientific evidence which is relevant to evaluating the reasonably
foreseeabl e significant adverseimpacts on the human environment, and
(4) the agency's evaluation of such impacts based upon theoretical
approaches or research methods generally accepted in the scientific
community.

Id. at § 1502.22(b).

We find it significant that when the Board was defining the contours of the
ElS, it stated that SEA would "[e]valuate the potential air quality impacts associated
with the increased availability and utilization of Powder River Basin Coal." DEIS
Appendix C at C-73. Yet, the DEIS failed to deliver on this promise. Interested
parties then submitted comments on the DEIS explaining, for the reasons that we
have summarized, why thisissue should be addressedinthe FEIS. Thesepartieseven
identified computer models that are widely used in the electric power industry to
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simulatethedispatch of generating resourcesto meet customer |loadsover aparticular
study period. According to the commenting parties, these programs could be used to
forecast the effects of this project on the consumption of coal. These efforts did not
convince SEA, which asserted that "[b]ecause the 1990 Clean Air Act Amendments
mandate reductions in pollutant emissions ... an assumption of SEA's analysis was
that emissions will definitely fall to the mandated level, producing whatever effect
theemissionswill have on global warming." FEISat 10-2. SEA's"assumption” may
betrue for those pollutants that the amendments have capped (including, aswe have
said, sulfur dioxide) but it tell sthe decision-maker nothing about how this project will
affect pollutants not subject to the statutory cap. For the most part, SEA has
completely ignored the effects of increased coal consumption, and it has made no
attempt to fulfill the requirementslaid out in the CEQ regulations.

The Board has stated that this project "is the largest and most challenging rail
construction proposal ever to come before [us]," and that the total cost of the project
is estimated to be $1.4 billion, not counting the cost of environmental mitigation.
Final Decision at 4. We believe that it would be irresponsible for the Board to
approve a project of this scope without first examining the effects that may occur as
aresult of the reasonably foreseeable increase in coal consumption.

1.

The Mid States Coalition argues that the financia fitness analysis in the
Board's final decision underestimated construction costs for the new line and
overestimated DM & E's future revenues. Upon review, we must uphold an agency's
licensing decision unless that decision was arbitrary, capricious, an abuse of
discretion, not supported by substantial evidence, or not in accordance with the law.
5U.S.C. § 706(2); see Boundary Waters, 164 F.3d at 1121.

As we have previously said, the Board made a preliminary finding that the
proposed project was not inconsistent with the public convenience and necessity as

_52-



required by 8§ 10901. After the environmental review process was completed some
threeyears|later, the Board revisited its preliminary findings and determined that the
environmental effects that could not be fully mitigated were not so great as to
outweigh the public benefits of the new line. The Board then considered whether the
costs of complying with the imposed mitigation conditions would threaten DM&E's
financial fitness. In aprevious decision, the Board explained that "[t]he purpose of
thefinancial fitnesstest isnot to protect the carrier or those who elect toinvest inthe
proposed project, but, rather, to protect existing shippers from carrier financial
decisions that could jeopardize a carrier's ability to carry out its common carrier
obligation to servethe public." Tongue River RR. —Rail Construction & Operation
— Ashland to Decker, Montana, STB Finance Docket No. 30186 (Sub-No. 2) (STB
service date Nov. 8, 1996). In this case, the Board determined that even with the
projected additional mitigation costs DM& E would garner significant net income
fromits proposed PRB service, and that this additional income would actually inure
to the benefit of DM&E's existing shippers because it would enable DM&E to
rehabilitate deteriorating portions of track intheareasthat it currently serves. Infact,
the Board found that without the infusion of capital that this project would bring,
DM & E might be unableto continueitsoperation in thelong term, aresult that would
obviously be detrimental to DM&E's existing customers. On the basis of these
findings, the Board determined that the public convenience and necessity test had
been met.

Initsoriginal financial analysis, the Board used the construction cost estimates
fromDM& E'sapplication, whichwerebased upon DM & E'spreferred 262-mileroute.
The Mid States Coalition argues that the Board erred in its final decision by not
taking into consideration the additional cost of constructing the route that the Board
ultimately approved, whichwasnearly 20 mileslonger than DM & E'spreferred route.
The Mid States Coalition also argues that the Board's final decision should have
reflected changed market conditions that, according to the Coalition, have rendered
the Board's original revenue projections for DM&E obsolete. The Board does not
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deny that the financial-fitness analysisin itsfinal decision relied almost exclusively
on data collected for the original financial-fitness analysis conducted in 1998. This
was, in fact, by design: The Board's standard practice is to complete its financial
analysis, subject only to any costs that might be incurred as a result of the Board's
imposition of environmental mitigation; this allows the Board to approve or reject a
project quickly once the environmental process has run its course.

Itisprobable, asthe Mid States Coalition suggests, that the datathat the Board
relied uponinitsorigina financial-fitness analysis was somewhat dated by the time
a final decision is issued, especially where, as here, there is a protracted
environmental analysis. But we do not believe that this invalidates the Board's
chosen process. "Administrative consideration of evidence ... always creates a gap
between the time the record is closed and the time the administrative decision is
promulgated." ICCv. Jersey City, 322 U.S. 503, 514 (1944). "Thisisespecially true
if the issues are difficult, the evidence intricate, and the consideration of the case
deliberate and careful." 1d. If we were to require the Board to take the time to
conduct its financial analysis anew, we suspect that adverse parties would then
contend that the environmental analysis was stale.

We doubt, moreover, that under the existing statutory scheme the Board's
decision would be different if it had access to the most current information. Asfirst
enacted, § 10901 directed the | CC (the Board's predecessor) to approve aproject only
If public convenienceand necessity "requireor will beenhanced by" the construction.
Se49U.S.C. §10901(a) (1976 ed; Supp. I1 (1979)). Congress subsequently relaxed
this restrictive policy by providing that the ICC need only find that public
convenience and necessity "permit" the proposed construction. See 49 U.S.C.
§10901(a) (1982). Congressslatest iteration of the statute rel axesthe standard even
further, directing that the Board "shall issue" construction licenses, "unlessthe Board
findsthat such activitiesareinconsistent with the public convenience and necessity."
49 U.S.C. § 10901(c) (emphasis added). When read in conjunction with Congress's
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broad policy directivesto promote "effective competition among rail carriers' and to
"reduce regulatory barriers to entry into ... the industry,” 49 U.S.C. § 10101, we
believe that the Board correctly maintains that there is a statutory presumption that
rail construction isto be approved.

The record demonstrates that the Board had sufficient evidence before it to
conclude that DM&E could complete this project. First, the Board's own analysis
indicated that the venture would be profitable, even after the cost of environmental
mitigation had been allowed for. Although much of the dataused in the analysiswas
not current, there is still probative value in the Board's conclusion. Of particular
significancewasthe Board'sfinding that this project would allow DM & E to continue
asafinancially viableoperation and to updateitsdeteriorating track, thereby ensuring
future servicefor those whom the financial fitness requirement was meant to protect,
DM& E's existing shippers. Even though alarge portion of the Board's analysis on
this matter was conducted in 1998, the fact that a number of DM&E's existing
customers haveintervened in thiscase on DM & E'sbehalf |eads usto believe that the
Board'sfinding isnot suspect. Finally, we agree with the Board that the ultimate test
of financial fitnesswill comewhen therailroad seeksfinancing. Without impugning
the accuracy of thefinancial analyses presented by thevariouspartiesin thiscase, we
believe that the nation's financial institutions possess the expertise and insight
necessary to determinethefinancial viability of thisproject. Giventheliberal nature
of the licensing statute and the Board's analysis thus far, they should have that
opportunity.

We do not mean to suggest, of course, that the Board can disregard additional
costs, if any, that may arise from the environmental analyses that it will conduct on
remand. We expect that the Board will incorporate its new findings appropriately
into the body of evidence that it has aready amassed before making a final
determination on this matter.
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V.

We next consider whether the Board has complied with § 106 of the National
Historic Preservation Act (NHPA), 16 U.S.C. 8 470f, which provides that a federal
agency shall "take into account” the effect of its licensing decisions on properties
"included in or eligible for inclusion in, the National Register [of Historic Places]."
In order to carry out this broadly stated purpose, the Advisory Council on Historic
Preservation (ACHP) hasissued regulationsimplementing the NHPA, see 36 C.F.R.
Part 800, which are binding on agencies. These regulations require that the relevant
agency consult with a number of specified parties to identify historic properties,
assess the adverse effects that the proposed project would have on those properties,
and "seek ways to avoid, minimize or mitigate any adverse effects." 36 C.F.R.
8§ 800.1(a). This process may be conducted separately, or, as in this case, in
conjunctionwith an environmental review under NEPA. See36 C.F.R. §800.2(d)(3).

The Mid States Coalition first maintains that the Board failed to include all
necessary partiesin its consultation process. Under the regulations, an agency hasa
general duty to "provide the public with information about an undertaking and its
effects on historic properties and [to] seek public comment and input." 36 C.F.R.
8 800.2(d)(2). The regulations, however, specify that certain individuals and
organizations, known as " consulting parties," areto be moreformally involvedin the
agency's NHPA review. The agency must invite all relevant state historic
preservation officers, tribal historic preservation officers, local government
representatives, and the project applicant to participate in the NHPA process as
consulting parties. 36 C.F.R. 8 800.2(c). In addition to those who are consulting
parties as a matter of right, other interested individuals or organizations "may
participate as consulting parties due to the nature of their legal or economic relation
to the undertaking ... or their concern with the undertaking's effects on historic
properties,” 36 C.F.R. 8§ 800.2(c)(5) (emphasis added), if they request participation
in writing and the agency determines that they should be granted consulting party
status, 36 C.F.R. 8§ 800.3(f)(3).
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The Mid States Coalition contends that the NHPA was violated because the
Board failed to invite ranchers and farmers whose lands may contain historic
properties to participate as consulting parties. The ACHP regulations make it
apparent, however, that affected ranchers and farmers are not automatically entitled
to be consulting parties. Because they have an economic interest in the proceeding,
they may be added as consulting parties, but they must first make a request, in
writing, to the Board. In this case, the Board has granted consulting party status to
al individuals and organizations who made such arequest. We believe, moreover,
that the agency complied with its general duty to notify and allow comment from the
public on matters of historic preservation during the environmental review process.
See 36 C.F.R. 88 800.3(e), 800.8(c)(1)(iv). The DEIS and the FEIS describe those
sites along the proposed route that SEA initially identified as eligible for inclusion
in the National Register of Historic Places. And since the public was encouraged to
comment on all aspects of the DEIS, we cannot say that there was an insufficient
opportunity for public comment under the NHPA.

The Mid States Coalition also asserts that the Board erred by issuing DM&E
a license before it completed the NHPA process. The Board maintains that the
NHPA's seemingly unambiguous directive to take effects into account "prior to the
Issuance of any license," 16 U.S.C. § 470f, is relaxed by the ACHP's implementing
regulations.

As noted above, an NHPA analysis involves a three-step process of
Identification, assessment, and mitigation. The general expectation isthat an agency
will complete one step before moving on to the next, but the regulations permit an
agency to use a "phased process' of identifying and evaluating properties where
"alternatives under consideration consist of corridorsor large land areas," 36 C.F.R.
8800.4(b)(2). The agency's phased process "should establish the likely presence of
historic properties within the area of potential effectsfor each alternative ... through
background research, consultation and an appropriate level of field investigation,
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taking into account the number of alternatives under consideration, the magnitude of
the undertaking and its likely effects, and the views of the [historic preservation
officers] and any other consulting parties.” Id.

We believe that SEA's analysis in the early stages adheres to this approach.
During the period when there were still numerous alternatives under consideration,
It was permissible for SEA to delay assessing the adverse effects of the project on
specific sites. But as " specific aspects or locations of an alternative arerefined,” the
regulation provides that the agency "shall proceed with the identification and
evaluation of historic properties." Id. By requiring that agenciesidentify and assess
individual properties as project alternatives become more concrete, the regulations
assure that the agency will bein a position to proceed to the mitigation step.

Although the Board (through SEA) identified some potentially affected sites
inthe DEISand FEIS, it hasnot made afinal evaluation or adopted specific measures
to avoid or mitigate any adverse effects, see 36 C.F.R. § 800.2(d)(3). It argues,
however, that the ACHP's regulations permit it to defer these actions until after the
license has been approved. We disagree. It is true that the regulations permit an
agency to "defer final identification and evaluation of historic properties if it is
specifically provided for in ... the documents used by an agency official to comply
with [NEPA] pursuant to [36 C.F.R.] §800.8." 36 C.F.R. 8800.4(b)(2). But §800.8,
In turn, requires that an agency develop measuresto "avoid, minimize, or mitigate"
adverse effects and then bind itself to these measures in a record of decision.
36 C.F.R. 8§ 800.8(c)(4). The ACHP'sregulations, when read it their entirety, thus
permit an agency to defer completion of the NHPA process until after the NEPA
processhasrunitscourse (andtheenvironmentally preferred alternativeschosen), but
require that NHPA issues be resolved by the time that the licenseisissued. Inthis
case, the Board'sfinal decision containsacondition requiring DM & E to comply with
whatever future mitigation requirementsthe Board finally arrivesat. Wedo not think
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that thisisthe type of measure contemplated by the ACHP when it directed agencies
to develop measures to "avoid, minimize, or mitigate" adverse effects.

We note that the ACHP's regulations offer agencies an alternative to the
processdescribed above. Anagency may negotiatewith consulting partiesto develop
"aprogrammatic agreement to govern the implementation of aparticular program or
the resolution of adverse effectsfrom certain complex project situations." 36 C.F.R.
8 800.14(b). While the programmatic agreement itself must be in place before the
issuance of a license, it gives an agency flexibility when "effects on historic
properties cannot be fully determined prior to approval of an undertaking,” id.
Indeed, the Board recognized this advantage, as evidenced by its continuing effort to
negotiate an acceptable programmeatic agreement before it issued its final decision.

We believe that the Board should have also recognized that it could not
proceed without one. One month before the Board issued its final decision, the
ACHP wrote a letter to the Board stating:

Asweunderstand it, [the Board] plansto make adecision on whether to
approve or deny the proposed project at the end of the month. Given
this short time frame and the critical need to coordinate the completion
of Section 106 with any decisionreached under [NEPA], werecommend
you set up a conference call among the consulting parties in order to
developtimely revisionsto this[ programmatic agreement], and that you
circulate a revised final [programmatic agreement] as quickly as
possible. Until theseimportant issues are resolved, the Council will not
be able to execute a[programmatic agreement] with [the Board] for this
undertaking.

If the programmatic agreement had been executed, the Board could havefinalized the
NHPA details at a future date according to the terms of the agreement, just as it
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wished. Not willing to delay publication of itsdecision until after aconsensus could
be reached on the terms of the programmatic agreement, the Board instead issued the
license having neither secured aprogrammatic agreement nor compl eted the aternate
NHPA process. On remand, it must do one or the other.

V.

The Sioux maintain that the Board violated the terms of the Fort Laramie
Treaty of April 29, 1868, 15 Stat. 635, and breached the government’ sfiduciary duty
to the Sioux Indians, when the Board licensed the construction of DM&E’s new
extension without first obtaining the Sioux’s consent. Article 12 of that treaty
provides that any cession of reservation land must be approved by at least three-
fourthsof theadult male Sioux population. 1d., 15 Stat. at 639; United Satesv. Soux
Nation of Indians, 448 U.S. 371, 381-82 (1980) . DM&E’sproposed line, however,
does not cross the boundaries of any present-day reservation: It islocated either on
land that was restored to the public domain by the Act of March 2, 1889, ch. 405, 25
Stat. 888, or on land in the Black Hillsregion, which wastaken from the Sioux by the
Act of February 28, 1877, ch. 72, 19 Stat. 254, and for which the Sioux have
recovered damages, see Soux Nation, 448 U.S. at 381-82, 423-24. Because DM&E's
proposed line does not pass through any present-day reservation, no cession of
reservation land is required before the proposed line can be built, and the Fort
Laramie Treaty does not apply.

The Sioux’ s argument that the 1889 Act isitself invalid also fails. The Sioux
contend that although that act was approved by three-fourths of the adult male Sioux
population as a whole, see Rosebud Soux Tribe v. Kneip, 430 U.S. 584, 589 n.5
(1977), it isinvalid because it was not consented to by three-fourths of the Sioux
males from each band, as, the Sioux contend, the Act requires as a condition to its
effectiveness. Section 28 of the 1889 Act states that the Act will take effect only if
it is consented to "by the different bands of the Sioux Nation of Indians, in manner
and form prescribed by the twelfth article of the [Fort Laramie Treaty of 1868]
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between the United Statesand said Sioux Indians.”" 25 Stat. at 899. Article 12 of that
treaty, inturn, explainsthat "at least three-fourthsof all theadult maleIndians' living
on the Great Sioux Reservation must agree to any cession of reservation land.
15 Stat. at 639. The Sioux argue that the phrase "by the different bands" in Section
28 means that the Act can take effect only if it isagreed to by at least three-quarters
of the adult males from each Sioux band.

We disagree. We believe that Congress viewed the Fort Laramie Treaty as
having been entered into between the United States and the different bands of the
Sioux, see Ft. Laramie Treaty of 1868, 15 Stat. 635, and that the phrase "by the
different bands" in Section 28 of the 1889 A ct meant the Sioux popul ation asawhole.
Thisview issupported by Section 16 of the 1889 Act, which refersto "the acceptance
of this act by the Indians in manner and form as required by the ... treaty concluded
between the different bands of the Sioux Nation of Indians and the United States,
April [29, 1868]." See 25 Stat. at 893. The history of the Act also supports this
interpretation. According to an 1884 report of the Senate Select Committee to
Examine the Condition of the Sioux and Crow Indians, Congress authorized the
Secretary of the Interior to negotiate with the Sioux for a possible cession of
reservation land asearly as1882. See S. Rep. 48-283, at 2 (1884). Thereport further
indicates, however, that Congress repeatedly refused to ratify any agreement that
resulted from these negotiations until commissioners appointed by the Secretary of
the Interior were able to "procure the assent of the Sioux Indians as provided in
article twelve of the treaty of 1868." Id. at 3-4. For these reasons, we believe that
Congressintended Section 28 of the 1889 Act to require precisely what wasrequired
by the Fort Laramie Treaty: the assent of three-fourths of the adult male Sioux
population as awhole, rather than three-quarters of the Sioux from each individual
band. We therefore reject the Sioux's challenge to the validity of the 1889 Act.
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VI.

In both size and scope, this project is undoubtedly one of the largest ever to
have come before the Board. Although we find it necessary to vacate the Board's
final decision so that it may correct certain deficiencies, we think that on the whole
the Board did a highly commendable and professional job in evaluating an
enormously complex proposal. We are confident that on remand the Board will
guickly addressthose few mattersthat we haveidentified as requiring asecond | ook,
and will come to awell informed and reasonable conclusion.

HEANEY/, Circuit Judge, concurring.

| concur in the majority’s opinion. | write separately to highlight the
significant adverse consequences that the Rochester community will experience due
to the increased train traffic running through downtown Rochester, and to point out
an additional component of the Final Environmental Impact Statement (FEIS) that the
Section of Environmental Analysis (SEA) failed to fully explore.

The record makes clear that the Rochester community will be adversely
affected asaresult of the Surface Transportation Board' s (STB) decision to approve
the Dakota, Minnesota & Eastern Railroad Corporation's (DM&E) proposal to
transport coal from Wyoming to the Mississippi River. This decision will bring up
to 37 trains a day, some with more than 100 cars, at speeds up to 40 miles an hour,
through the heart of the city of Rochester. These adverse consequences would have
been best mitigated by bypassing the city. The STB, however, after carefully
considering and analyzing the proposed bypass, properly rejected thisalternative due
to the additional costs imposed by the length of the bypass, the terrain, and the
possibility of sinkholes along theroute. Rejection of thisalternative, however, does
not relieve DM&E of its responsibility to mitigate, to the fullest extent practicable,
the adverse consequences the Rochester community will experience due to the
rehabilitation of the current rail line.
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The majority has carefully set forth the adverse consequences that the
Rochester community, including the Mayo clinic, will incur asaresult of thedecision
torehabilitatetheexisting railway. Theseinclude: increased waysidenoise; increased
vibration in homes and businesses near the tracks; increased risk of groundwater
contamination in the event of a rail line accident; and increased risk of delay to
emergency vehicles. The majority found that these adverse consequenceswerefully
considered in the FEIS. The mgority also found, however, that other adverse
consequences to the Rochester community were not fully explored and therefore
required further study and exposition by the STB. These adverse consequences are
Increased noise from train horns and the cumulative effect suffered by households
experiencing both noise and vibration.?

In my view, thereis an additional areain which the FEISisinsufficient. The
SEA recommended the construction of two separated grade crossings in Rochester;
the first is scheduled to be installed prior to DM& E transporting 20 million tons of
coal annually, and the secondisscheduled to beinstalled prior to DM & E transporting
50 million tons of coal annually through the city. Although these crossings will
provide some mitigation of the impact of the increased train traffic in Rochester, the
FEISfailsto adequately consider the consequences of deferring the construction of
these crossings. The rehabilitation of the rail line and the construction of the
separated grade crossings will, in and of themselves, adversely affect the city of
Rochester throughincreased noise, vibration, air pollution, and disrupted traffic flow.
Therefore, the Rochester community will suffer not only from an increase in train
traffic, but aso from the three construction projects, first when the track is

2| agree with the mgjority’ s holding that the reasonably foreseeabl e effects of
increased coal consumptionin Midwestern and Eastern states al so must bethoroughly
considered. Even though there is no evidence in the record that the Rochester
community will be adversely affected by any significant increase in coa
consumption, the environmental consequences of such an increase to other
geographic areas should be considered by the STB.
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rehabilitated, second when the first crossing is constructed, and, again, athird time
when the second crossing is installed.

| agree that under the National Environmental Policy Act (NEPA) it is the
responsibility of the permitting agency to determine what actions should be taken to
mitigate the consequences of the adverse environmental impactsof aproject, and that
“[o]ur rolein the NEPA process ‘is simply to ensure that the agency has adequately
considered and disclosed the environmental impact of itsactionsand that itsdecision
Is not arbitrary or capricious.”” Ante at 27 (quoting Baltimore Gas & Elec. Co. v.
Natural Res. Def. Council, Inc., 462 U.S. 87, 97-98 (1983)). Inthisinstance, the SEA
did neither with respect to the impact of deferring the construction of the separated
grade crossings. The SEA isrequired to discuss the reasons why acertain mitigative
step was chosen and the impact of that choice in enough detail to ensure that the
environmental consequences are fairly evaluated. Robertson v. Methow Valley
Citizens Council, 490 U.S. 332, 352 (1989) (stating that the “requirement that an EIS
contain a detailed discussion of possible mitigation measures flows both from the
language of [NEPA] and, moreexpressly, from CEQ’ simplementing regulations’ and
that the “omission of a reasonably complete discussion of possible mitigation
measures would undermine the ‘action-forcing’ function of NEPA.”). Inthis case,
the SEA asserted that the construction of two separated grade crossingswill mitigate
the impact of the increased train traffic in Rochester, but failed to discuss how it
decided ontworrail crossings, or to consider theimpact of deferring the construction.
It is not enough to put forth installing such crossings as appropriate mitigation
without revealing the reasoning behind such a finding, or detailing the impact the
proposed mitigation will have on the community. Instead, the SEA isrequired to
“explain fully its course of inquiry, analysis and reasoning.” Ante at 31 (quoting
Minn. Pub. Interest Research Group v. Butz, 541 F.2d 1292, 1299 (8th Cir. 1976)).

| cannot say, based on the FEIS devel oped by the SEA, that it took therequisite
“hard look” at the environmental impact of rehabilitating the current railway on the
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Rochester community. Fully analyzing alternativesistheheart of the environmental
Impact statement,” 40 C.F.R. § 1502.14, and the agency isrequired to “[r]igorously
exploreand objectively evaluate all reasonablealternatives,” 40 C.F.R. 8 1502.14(a).
Although I agree with the mgjority that the STB adequately considered and properly
rejected the proposed bypass of the city of Rochester, the STB failed to sufficiently
detail the mitigation measures that should be taken. This omission undermines the
action-forcing function of NEPA.

Theadverse consequencesthat the Rochester community will suffer duetothis
project are severe. The STB, therefore, should be required to consider the adverse
consequences outlined in the FEI'S and discussed by thiscourt, both individually and
collectively, in order to fully analyze all possible steps that can be taken to mitigate
their impact on the Rochester community.
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