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BEAM, Circuit Judge.

Ronnie Blade appeals his conviction for conspiracy and distribution of crack
cocaine. We affirm.

l. BACKGROUND
With the help of a confidential informant (Cl), Officer Mario Cathy of the

Kansas City police department made four controlled buys of crack cocaine from
Blade in late 2000 and early 2001. Cathy first purchased cocaine from Blade on



November 30, 2000. He conducted field tests on and weighed this purchase, which
tested positive for cocaine base and weighed 14.9 grams. On December 5, 2000,
Cathy again purchased cocaine from Blade. Field testsrevealed the substance to be
cocaine base weighing 14.3 grams. On December 28, 2000, Cathy purchased more
cocaine from Blade. This substance field tested positive for cocaine base and
weighed 14.3 grams. Finally, on January 4, 2001, Cathy purchased afourth quantity
of cocaine from Blade. This purchase field tested positive for cocaine and weighed
13.7 grams. Following this fourth purchase, Blade was arrested. He was charged
with one count of conspiracy to distribute cocaine base under 21 U.S.C. § 841(a)(1)
and 846 and under the enhanced statutory penaltiesof 21 U.S.C. §841(b)(1)(A), and
four counts of distributing crack cocaine under 21 U.S.C. § 841(a)(1) and under the
enhanced statutory penalties of 21 U.S.C. § 841(b)(1)(B).

Danielle Jansen, agovernment criminalist employed by the Kansas City police
department in the crime lab, testified at trial regarding further testing on the cocaine
that Cathy purchased from Blade. Jansen performed two types of tests on the
substances, both of which indicated that the substances in question were crack
cocaine. Jansen also weighed the substances, finding atotal weight of 51.78 grams.
Jansen explained that the difference between her weight results and Officer Cathy's
was likely explained by the fact that Cathy would have weighed the plastic bag in
addition to the drugsinside of it, while Jansen took the substances out of the bagsto
weigh them.

Prior to trial, Blade discharged the public defender appointed to represent him
and undertook to represent himself, with standby counsel. During trial preparation,
through Rule 17(b) of the Federal Rules of Criminal Procedure, Blade attempted to
subpoena a chemist from an independent laboratory.! Blade included this with

'Blade's initial public defender had sent the drug sample to an independent
chemistry lab for analysis.
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requests for thirty-two other Rule 17(b) subpoenas, stating only that the witnesses
would give relevant testimony. The magistrate judge declined to issue any of the
thirty-three subpoenas requested by Blade.

A jury returned guilty verdictson all five counts, with special verdict findings
that in Count One, Blade conspired to distribute fifty grams or more of cocaine base
and that in Counts Two through Five, Blade distributed, on each occasion, fivegrams
or more of cocaine base. These findings made Blade €eligible for the enhanced
statutory penalties of 21 U.S.C. 88 841(b)(1)(A) & (B). Pursuant to these enhanced
penalty statutory provisionsand because of hiscriminal history, Blade was sentenced
on each count to life imprisonment without possibility of release, with the five life
sentences to be served concurrently.

Following trial, Blade's standby counsel realized that the minimum drug
amounts had not been aleged in any of the five counts of Blade's indictment, and
Blademoved for anew trial. The government admitted theerror and that the amounts
should have been alleged in the indictment. This, and eleven other grounds
(including the arguments that he advances on appeal) formed the bases for Blade's
motion for new trial, which thedistrict court denied. At sentencing, thedistrict court
found that the government's intent to seek enhanced statutory penalties was
adequately set forth in the indictment. Further, because the enhanced penalties and
drug amounts were submitted to the jury in special verdict form, Blade was not
prejudiced by the indictment's failure to allege drug quantities.

On appeal, Blade argues that the failure of the government to allege specific
drug amountsisreversibleerror under Apprendi v. New Jersey, 530 U.S. 466 (2000),
that the government should have been required to produce the CI for Sixth
Amendment cross-examination purposes, and that he should have been alowed to
subpoenatheindependent lab chemist to prove that the amount from Count One was
less than fifty grams.




1. DISCUSSION

A tria court's denial of a motion for anew trial is reviewed for an abuse of
discretion. United Statesv. Munoz, 324 F.3d 987, 991 (8th Cir. 2003). Thedistrict
court should grant anew trial only if the evidence weighs heavily against the verdict,
indicating that a miscarriage of justice may have occurred. 1d.

The government concedes that under Apprendi, any fact, other than a prior
conviction, which increases the penalty for a crime beyond the prescribed statutory
maximum must be charged in the federal indictment. United States v. Cotton, 535
U.S. 625, 627 (2002). Theamount of drugs Blade was charged with wasnot included
in the indictment, in violation of Apprendi. However, Blade did not bring the issue
to the district court's attention until after trial, and therefore the issue is subject to
plain error review. See United States v. McBride, 862 F.2d 1316, 1319 (8th Cir.
1988) (holding that defendant'sfailureto object at trial generally precluded himfrom
asserting the error in amotion for new trial absent plain error).

In Cotton, the Supreme Court analyzed a similar clam. The defendant in
Cotton was charged in the original indictment with conspiring to distribute and
possession with intent to distribute five kilograms or more of cocaine and fifty grams
or more of cocaine base. Five months later, the government filed a superceding
Indictment which extended the time periods of the conspiracy and added defendants,
but did not allege any of the threshold levels of drug quantity for enhanced penalties
under 21 U.S.C. 8841(b). Thedefendant did not object to theindictment at trial, and
the Court therefore analyzed his defective indictment claim for plain error under the
test set forth in Federal Rule of Criminal Procedure 52(b) and United Statesv. Olano,
507 U.S. 725, 732 (1993). Under thistest, a plain error must affect the substantial
rights of the complaining party before he can obtain relief, but even then, the court
should reverse only if the error "seriously affect[s] the fairness, integrity, or public
reputation of judicial proceedings.” Cotton, 535 U.S. at 631-32 (internal quotations
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omitted, aterationin original). The Cotton Court skipped immediately to the latter
part of thistest and determined that theindictment error inthat casedid not " seriously
affect thefairness, integrity, or publicreputation of judicial proceedings,” becausethe
evidence that the conspiracy involved at least fifty grams was overwhelming.
Cotton, 535 U.S. at 632-33.

Here, theevidence presented at trial al so overwhel mingly showsthat Bladewas
subject to the enhanced penalties in Counts One through Five. The evidence is
undisputed with respect to Counts Two through Five-Blade clearly distributed more
than five gramsto Officer Cathy on each of the four controlled buys. Blade does not
even argue otherwise. However, Blade does dispute the veracity of the fifty gram
calculationfor thetotal conspiracy, an argument that we address later inthisopinion.
Even so, the evidence with regard to this count is strong. The evidence shows that
two Kansas City police employees separately weighed the substances and found the
combined weight of the substances to be more than fifty grams. Furthermore, Blade
was subject to, and received, sentences of lifewithout parole on Counts Two through
Five. Therefore, even if we were to accept his argument relating to the fifty gram
amount in Count One, hislife without parole sentence would remain unchanged. In
light of the foregoing, like the Cotton Court, we believe that the error did not affect
the fairness, integrity, or public reputation of the judicial proceedings. Blade'sfirst
contention is without merit.

Blade next argues that he was unable to confront his accusers in violation of
the Sixth Amendment because thegovernment did not producethe Cl whointroduced
Officer Cathy to Blade. Thegovernment respondsthat it attempted to producetheCl,
but he disappeared and they were unable to locate him prior to or during trial.
Furthermore, it argues that the Cl is not Blade's "accuser” within the meaning of the
Sixth Amendment because Cathy al one purchased the drugsfrom Blade and heisthe
only "accuser" Blade has the constitutional right to confront. We agree. We have
reviewed the record, and the Cl was only mentioned at trial in the context of
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peripherally accompanying Officer Cathy on two of the controlled buys. After being
Introduced to Blade during thefirst two buys, Cathy alone contacted Bladeregarding
the final two drug sales, and Cathy is the person who purchased the drugs during all
four transactions. Furthermore, the district court agreed that the government
attempted to secure thiswitness, but was unableto, dueto actions beyond its control .
Thedistrict court did not abuseitsdiscretion inthisregard. Thisground for relief is
also without merit.?

Finally, Blade contendsthat hewas prejudi ced by themagistratejudge'srefusal
to issue a subpoenato the independent laboratory chemist under Rule 17(b) of the
Rules of Criminal Procedure®* Blade argues that the independent laboratory
calculated the total weight of the cocaine base to be less than fifty grams, which
would render him ineligible for the enhanced statutory penalties of section
841(b)(1)(A). The government argues that the magistrate judge was not required to
Issuean unsubstantiated subpoenaunder Rule 17. Furthermore, thegovernment avers
that any error is harmless because the chemist's report only affects Count One, and
Blade was also sentenced to life without parole on Counts Two through Five.

Blade, proceeding pro se despite numerous warnings to the contrary, moved
prior to trial for the issuance of thirty-three subpoenas pursuant to 28 U.S.C. §
1915(c) and Federal Rule of Criminal Procedure 17. However, his motion merely

’Blade asserts various other arguments relating to pretrial discovery and the
alleged failure of the government to disclose Brady v. Maryland, 373 U.S. 83 (1963),
materials. We have reviewed the record with regard to these allegations and agree
with the reasoning of the district court in itsorder denying anew trial. See 8th Cir.
R. 47B.

*Thisrule providesin part: "Upon adefendant's ex parte application, the court
must order that a subpoena be issued for anamed witness if the defendant shows an
inability to pay the witness's fees and the necessity of the witness's presence for an
adequate defense.” Fed. R. Crim. P. 17(b).
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stated that the requested witnesses would give relevant testimony. The magistrate
judgefound that thiswas not a sati sfactory showing that the proposed witnesseswere
necessary for Blade's defense pursuant to Rule 17(b). We review a court's decision
whether to grant the request for aRule 17(b) subpoenafor an abuse of discretion, and
reversal isappropriateonly if “theexceptional circumstancesof the caseindicatethat
the defendant's right to a complete, adequate and fair trial is jeopardized." United
Statesv. Hang, 75 F.3d 1275, 1282-83 (8th Cir. 1996) (internal quotations omitted).

No such exceptional circumstancesexist inthiscase. Themagistratejudgedid
not abuse its discretion in refusing to issue the subpoena because Blade did not
provide adequate information to the magistrate judge regarding how the proposed
thirty-three witnesses were necessary to his defense. See id., 75 F.3d at 1283
(holding that the"burdenison therequesting party to show that the desired witnesses
are necessary to an adequate defense"). In hindsight, there certainly is an argument
that the independent chemist was necessary to Blade's defense, but Blade did not
provide this information to the magistrate judge. Perhapsif the chemist's subpoena
had been the only one requested, the magistrate judge may have been more likely to
authorize issuance. But the magistrate judge can hardly be faulted for failing to root
out the request for the chemist, buried in subpoena requests for thirty-three mostly
irrelevant witnesses.

Furthermore, even if the magistrate judge should haveissued the subpoenafor
the chemist, we find that it did not prejudice Blade's ultimate sentence becauseiit is
clear that the chemist would not have testified that Blade sold less than five grams
during each of thefour transactions. Thus, |eaving aside the issue of thetotal weight
of the crack cocaine charged in Count One, as we have noted, Blade was subject to,
and received, life sentences without parole for Counts Two through Five. We find
that because the magistrate judge did not err in declining to issue the subpoenas, the
district court did not abuse its discretion in denying the motion for anew trial onthis
basis.



[11. CONCLUSION

We have examined Blade's various arguments and find them to be without
merit. We affirm the district court.

MELLOQY, Circuit Judge, concurring.

| agreethat the defendant’ s Apprendi claim failsunder the plain error analysis
utilized by the United States Supreme Court in United Statesv. Cotton, 535 U.S. 625
(2002), because the error did not seriously affect the fairness, integrity, or public
reputation of the judicial proceedings. There was never any doubt in this case that
the government was alleging that the drug quantity was in excess of fifty grams for
purposes of Count 1, and that the defendant had two prior drug felony convictions,
subjecting him to a mandatory life sentence. Likewise, the quantity issue was
submitted without objection to thejury, which found, beyond areasonabl e doubt, that
the quantity of drugs under Count 1 was in excess of fifty grams. Under these
circumstances, | agree that the failure to alege the drug quantity in the indictment
does not warrant relief under plain error review.

Where | part company with the mgority is its use of the imposition of life
sentences on Counts 2-5 to support its conclusion on the Apprendi issue, aswell as
to demonstrate that the magistrate judge’ srefusal to issue a subpoenafor the chemist
did not prejudice the defendant. As the majority notes, the evidence is undisputed
with respect to Counts 2-5 that the quantity in each count wasin excess of fivegrams.
The same cannot be said with regard to Count 1, however, given the conflicting
|aboratory report at issueinthisappeal. If thejury had found, asafactual matter, that
the drug quantity in Count 1 waslessthan fifty grams, the defendant would not have
been subject toamandatory life sentence. My review of the presentencereportinthis
case showsthat the defendant would then have been sentenced on Count 1 asacareer
offender with a sentencing guideline range of 360 monthsto life. Although thelife
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sentences imposed on Counts 2-5 are clearly within that sentencing guideline range,
therecordissilent asto what sentencethedistrict judge would have actually imposed
on each count had he not been obligated to impose a mandatory life sentence on
Count 1. Although Mr. Blade has an extremely serious criminal history, it is very
possiblethat the district court would have determined that athirty year sentence was
adequatefor aforty-six year oldindividual. Consequently, | amreluctant torely upon
the sentences imposed on Counts 2-5 to support the affirmance in this case.

| do believe, however, that the majority iscorrect that the magistrate judge did
not err when he refused to issue the subpoena for the chemist in thiscase. Not only
was the request for the chemist subpoena buried within the request for thirty-two
other, largely irrelevant, subpoenas, but the motion was itself part of alarger group
of pro se motions, most of which have little or no merit. The magistrate judgeis not
required under these circumstances to parse each section of each motion to find the
kernel of merit that may exist. Under Rule 17 of the Federal Rules of Criminal
Procedure, the defendant has the burden of showing the necessity of the presence of
the witness for an adequate defense before a subpoena is issued at government
expense. In this case, the defendant could simply have attached a copy of the
chemist's report to the motion to alert the magistrate judge to the necessity for the
chemist's presence. Hisfailureto do so, or to in some other way alert the magistrate
judge to the reason for the chemist's testimony, is the sole responsibility of the
defendant. Given that the district court did not err in refusing the subpoena request,
there is no need to conduct a harmless error analysis on thisissue.

The result in this case is very unfortunate and demonstrates all too well the
perilsof adefendant el ecting to proceed pro se. Thedefendant'sprior public defender
sent the drugs to be analyzed by an independent laboratory, which found the total



weight of the drugsto be just under forty-seven grams.* The defendant not only was
unable to make an adequate motion to secure the attendance of the chemist, but itis
clear the defendant did not even consider drug quantity to be acritical issue at trial.
Hefailedto cross-examinethe government chemist about theindependent |ab results,
or even mention to the trial judge that there had been an independent analysis. If a
defense counsel or trial judge ever needs a concrete example of the dangers of pro se
representation, this case certainly provides one.

Insum, | concur with the majority that the failure to subpoenathe chemist was
not the fault of the magistrate judge who refused to issue the subpoena, but rather the
defendant who failed to adequately explain to the magistrate judge the necessity for
the chemist'sattendanceat trial. Astothe Apprendi claim, | concur with the majority
that the defendant is not entitled to relief because he has not shown that the error
seriously affected the fairness, integrity or public reputation of the judicial
proceedings.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCUIT.

‘It is interesting to note that the lab report was not even made part of the
appellate record in this case. When the issue was discussed extensively at oral
argument, appellant'scounsel wasgranted leaveto supplement therecord with thelab
report. Thelab report wasthen received from appellant's counsel showing theresults
of the independent laboratory analysis.
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