United States Court of Appeals

FOR THE EIGHTH CIRCUIT

Nos. 01-3685/02-1361

Robert A. Shafer,

Appellee/Cross-Appel lant,
Appeals from the United States
District Court for the

Eastern District of Missouri.

V.

Michael Bowersox, Superintendent,
Potosi Correctional Center,

* ok %k ok % ok * ok X ok

Appellant/Cross-Appellee.

Submitted: September 9, 2002
Filed: May 27, 2003

Before HANSEN,* Chief Judge, LAY and MURPHY,, Circuit Judges.

MURPHY/, Circuit Judge.

After Robert Shafer waived hisright to counsel and hisright to atrial by jury
for both guilt and punishment phases, he pled guilty to two counts of first degree
murder and two counts of armed criminal action and requested imposition of the

The Honorable David R. Hansen stepped down as Chief Judge of the United
States Court of Appealsfor the Eighth Circuit at the close of business on March 31,
2003. He has been succeeded by the Honorable James B. Loken.



death penalty. At that same hearing, the Missouri trial judge accepted Shafer's
waivers and pleas and imposed a death sentence.

Shafer sought post conviction relief in state court, and resentencing was
ordered based on his sentencing phase waivers and the lack of a presentence report.
Both sides appeal ed, and these appeal swere consolidated with Shafer'sdirect appeal .
The Missouri Supreme Court affirmed Shafer's convictions and reinstated his death
sentence. See State v. Shafer, 969 SW.2d 719 (Mo. 1998).

Shafer then filed this petition for habeasrelief under 28 U.S.C. § 2254. After
examining all the circumstances related to Shafer's waivers of counsel, guilty pleas,
and waiver of theright to introduce mitigating evidence, the district court? concluded
that the Missouri Supreme Court had unreasonably applied clearly established federal
law in ruling that hiswaivers and pleas had been knowing, voluntary and intelligent.
See Shafer v. Bowersox, 168 F. Supp. 2d 1055 (E.D. Mo. 2001). It also concluded
that the supreme court had unreasonably determined the factsin light of the evidence
whenit foundthat thetrial court had considered mitigating evidence beforeimposing
the death sentence.

Shafer was granted a conditional writ, to become permanent if the state were
not to allow him to withdraw his guilty pleas and afford him an opportunity to
proceedtotrial. Thedistrict court rejected Shafer's other claims, concluding that the
Missouri Supreme Court had not unreasonably applied, or acted contrary to, clearly
established federal law when it refused to suppress his confession and rejected his
claims that ex parte contacts between the trial judge and the prosecutor had denied
him due process and that he had received ineffective assistance of counsel. Both
sides appeal.

*TheHonorableLawrenceL . Piersol, Chief Judge, United States District Court
for the District of South Dakota, sitting by designation.
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Keith Dennis Young and Ford Jerry Parker were shot to death on April 29,
1990, and Shafer and his friend David Steinmeyer later confessed to the murders,
although they gave multiple and conflicting accounts. At different times each
implicated himself or the other asthe sole shooter, but each a so claimed to have shot
one of thevictims. On July 24, 1992, Shafer gave aconfession that was later used as
the factual basisfor his guilty pleas.

In his confession Shafer told the police that he had lost hisjob on the morning
of April 29, 1990 and asked Steinmeyer to "'come over and get high." The two spent
the afternoon drinking and smoking marijuana, and began to discuss a plan to assault
and rob "some homosexuals." According to Shafer he took a .22 revolver and five
shellsfrom hissister'sbedroom that evening, and thefriendswalked to an areacalled
Blanchette's Landing where they planned to find victims.

After they saw Young and Parker embracing, they approached the pair and
asked for aride to a neighboring town. The four set out in Young's car, which was
soon taken over by Shafer and Steinmeyer and driven to aremote location. Shafer
confessed that when Y oung and Parker tried to run away, he shot them. Shafer and
Steinmeyer took money and other belongingsfromthe bodiesof thevictims, and later
removed items from the car. The next day both Shafer and Steinmeyer admitted to
several people, including a priest and their mothers, that they had killed Y oung and
Parker, and their mothers convinced them to turn themselvesin to the police.

On December 27, 1990, Shafer was charged by information with two counts
of first degree murder and two counts of armed criminal action. A public defender
was appointed to represent him, but for more than a year that attorney did not
investigate or do any work on the case. Several other defense attorneys were
appointed but did little, and some of them had to withdraw because of a conflict.
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Meanwhile, Shafer foundlifeinthecounty jail intolerableand pressured hisattorneys
to obtain atransfer.

A motion to transfer Shafer to another facility was eventually filed, alleging
that correctional officers had not protected him from repeated sexual assaults by a
fellow inmate, had frequently physically abused him, and had harassed him verbally
with threats, curses, and questions about his sexual orientation. Although the court
found that some of these allegations were probably true, it denied the motion to
transfer because it seemed that thejail had taken stepsto fix the problems and Shafer
had provoked many of the confrontations.

Assistant public defender Susan McGraugh began to represent Shafer in
February 1992, but in April he moved to proceed pro se, saying that he wanted to
plead guilty and be sentenced to death. The state moved for a hearing on Shafer's
motion and urged the court to grant it. The court convened a hearing on April 27,
1992, and then continued it so that a psychological exam could be completed.

Before the next hearing and without communicating with his attorney, Shafer
contacted a police officer involved in the investigation and offered to confess. The
officer went to the jail on July 23, 1992, and Shafer told him that he "wanted to take
full responsibility for the shootings." After this conversation, the officer contacted
attorney M cGraugh who told him not to interview Shafer unlessshewaspresent. The
next day the officer received another letter from Shafer that he would "give whatever
Is necessary,” and the officer decided to speak with Shafer without notifying
McGraugh. On that day Shafer gave a written and videotaped confession after
signing a Miranda waiver. Shafer stated in the taped interview that he had been
advised by counsel not to speak with the police, but that he wished to disregard that
advice.



On the basis of Shafer's confession, the state reached a plea agreement with
codefendant David Steinmeyer in which he agreed to plead guilty to two counts of
felony murder in return for a recommended prison sentence of twelve years and six
months. The same trial judge presided over the prosecutions of both Shafer and
Steinmeyer, and he accepted Steinmeyer's plea and sentenced him on October 21,
1992 to the term recommended in his plea agreement.

Three days after Shafer's confession, the court reconvened the hearing on his
motion to discharge counsel. Shafer testified that he wished to proceed pro se and
expressed frustration withwhat he perceived to beineffective andinattentive counsel .
He also stated that he was unsure whether he would "plead guilty to life without
parole" because his purpose in seeking to waive counsel and plead guilty was to
receive the death penalty. At the request of McGraugh, who was still counsel of
record, the court took judicial notice of the fact that the state had not yet filed notice
of any aggravating circumstances, which are required under Missouri law in order to
impose the death penalty. The prosecutor asked Shafer whether he believed that his
recent confession contained aggravating circumstances, and he said that he did.

Expert evidence regarding Shafer's mental state was also received. The court
took judicial notice of the report of Dr. Terrance Kukor, the psychologist who had
conducted Shafer'sinitial competency evaluation. Dr. Kukor had stated in hisreport
that Shafer did not suffer fromamental disease or defect that rendered him incapable
of understanding the proceedings against him. Testifying live at the motion hearing
was Dr. Daniel Cuneo, a psychologist engaged by defense counsel to conduct the
evaluation ordered by the court at the April 27 hearing. Dr. Cuneo testified that he
had examined Shafer on May 21 and that Shafer suffered from nonspecified
personality disorder, making him prone to impulsive decision making and severely
impairing his ability to waive counsel and represent himself. Dr. Cuneo predicted
"He's going to bounce from one day to the next to the next and whenit'sall over, he's
going to come back and say, 'l want a change,’ and he won't have that option then."
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At the close of the hearing, Shafer requested another psychological evaluation, and
one was ordered by the court.

Four days later on July 31, 1992, the state filed a notice to seek the death
penalty and anoticeof statutory aggravating circumstances. Thelatter noticecharged
that (1) each murder had occurred during the commission of another homicide, (2) the
murders were committed for the purpose of receiving money or items of value from
the victims, (3) they were committed during arobbery, (4) the victimswerekilled as
aresult of their status as witnesses or potential witnesses, and (5) the murders were
committed to conceal afelony. Since Shafer's attorney was not a designated death
penalty counsel, Herman Jimerson was appointed to replace her.

Dr. Richard Gowdy conducted the psychol ogical evaluation ordered at the July
27 hearing, and he issued a report on September 15, 1992. Although Dr. Gowdy's
report stated that he found Shafer competent to waive hisright to counsel, he did not
offer any opinion on the legally separate question of whether Shafer's mental
condition impacted his ability to make knowing, voluntary, and intelligent waivers
of hisrights. Since Dr. Kukor aso had not addressed this issue, the only expert
opinion was provided by Dr. Cuneo, who had testified that Shafer's ability to waive
counsel and represent himself was severely impaired.

Thereconvened hearing took place on January 4, 1993. Thisproceeding lasted
less than two hours, and during that span of time Shafer was permitted to waive his
right to counsel and to represent himself, to waive hisright to ajury trial with all
associated rights, to plead guilty, and to proceed immediately to the penalty phase at
which he also waived hisrights and requested a sentence of death. During this same
short hearing, the court accepted Shafer's waivers and guilty pleas, found all
aggravating circumstances advanced by the state, and sentenced Shafer to death.



At theoutset of the hearing Herman Jimerson was still defense counsel, and he
protested that Shafer was not competent to make these decisions—for "a person
cannot make an informed decision to plead if that decision is based on some
irrationality.” Counsel argued that the circumstances of Shafer'sjail situation were
causing himto proceed irrationally, but the court appeared to interpret the argument
to relate only to the competency issue decided earlier. It said that Shafer had been
found competent and that a defendant iscompetent to proceed "if after being advised
of al hislegal rights, he fully understands what he's doing." The court indicated it
had no further concern about Shafer and informed him he could go to trial between
March 22 and April 2, 1993 if he did not want to change his pleas.

In addressing the rights Shafer would be giving up by proceeding without
counsel the court told Shafer: "it would be to your advantage to have an attorney, as
the Court believes everyone should be represented by counsel to get legal advice, but
thisisyour decision" and "by entering aguilty plea, any objectionsin the future that
you may have against any of your attorneys is being waived." The court followed
with a statement that it believed Shafer knew what he was doing, and then asked,
"[d]o you feel you know what you're doing?' Shafer responded, "Yes, | do." The
court then granted his motion to discharge counsel and to proceed pro se.

Jimerson, who had been ordered to remain as standby counsel, spoke up to
raise questions about the prospective penalty phase. He asked the court to appoint
an attorney to present mitigating evidence at the penalty phase if Shafer's pleas were
accepted, and the court responded by telling Shafer he had a right to an attorney at
each of two stages, for both the guilt and the sentencing phases. Then it asked him
whether hewished to waive counsel for the" second stage of the proceedings.” Shafer
stated that he did not understand, and the district court modified its question to "Do
you wishtowaive counsel through all stages?' Shafer replied”| haven't decided. I'm
waiving counsel now. What | do at alater stage, | haven't decided, but at this point
... | think that | will waive counsel through all stages and all appeals.” The court
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explained that the appealsare "something else" so it was only asking whether Shafer
wanted an attorney to present evidence on his behalf at sentencing. Shafer stated "l
think | could do that myself," and the court asked if that was what he wanted to do.
Shafer said yes.

Next the court asked whether Shafer understood that by pleading guilty he
would waive the right to a jury trial and associated rights to remain silent, to
subpoenawitnesses, to cross examine witnesses, and to be presumed innocent unless
proven guilty beyond areasonable doubt. Shafer was asked in addition whether he
also intended to waive counsel at the sentencing stage, and the court read the charges
against him and the penalties they carried. The court did not, however, explain the
elements of first degree murder, possible defensesto the charges such as diminished
capacity, the possibility of being convicted for lesser included offenses, or the
possibility of receiving lesser sentences than death or lifein prison.

After the court accepted Shafer’ s confession asthe factual basisfor his pleas,
the prosecutor reported that there was an inconsistency between Shafer's confession
and the physical evidence in the case. Forensic analysis showed that the bullets
recovered from the victims did not match the .22 caliber revolver Shafer said he had
taken from his sister's closet and used in the killings. Both Shafer and Jimerson
stated that they had been unaware of this exculpatory evidence, and Shafer
complained that the prosecutor had failed to comply with discovery requests "quite
afew times." He went on to say "I'm sorry that their tests weren't accurate, but |
know that was the gun." The court inquired whether Shafer understood that he had
aright to discovery and that it would be waived if he pled guilty. Shafer said that he
understood and wanted to plead guilty, and the court then accepted his pleas to all
counts.

The sentencing phasefollowed and took littletime. First, the court announced
that "[a]t thistimeit's necessary to proceed to sentencing.” It told Shafer that he had
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aright to be represented by counsel and to ajury trial for the sentencing phase and
asked whether hewished to " continueto waive" thoserights. Shafer said yes, andthe
court accepted these waivers after briefly inquiring whether anybody had "forced,
coerced, threatened or abused" him. Shafer also waived his right to introduce any
mitigating evidence, and he made no statement with respect to sentencing—other than
to ask the court to consider several letters of his requesting the death penalty. The
prosecutor asked the court to consider Shafer's confession asthe factual basisfor the
aggravating circumstances necessary toimposethedeath penalty, and the court found
that all five aggravating circumstances had been established beyond a reasonable
doubt.

Next the court said it was " prepared to proceed with sentencing today. Do you
wish the Court to proceed with sentencing today?' Shafer asked, "do | have an
option?' The court responded that it was "prepared to proceed today if you wish to
proceed.” Shafer replied that he would, and the court sentenced him to death on each
count of first degree murder and to life in prison for each count of armed criminal
action. Jimerson objected that Shafer's rights under both the federal and state
constitutions had been violated, but the court ruled that he had no standing to object.

Onthe sameday Shafer wrote aletter to thetrial court requesting it to help him
resolvediscovery disputeswiththeprosecutor. Hecalled an assistant public defender
shortly after the hearing, expressing surprise that he was till in jail and that the
earlier proceeding had been "amistake." Three weeks later he wrote another |etter
to the court stating he wanted to challenge his convictions to the fullest and asking
for help in obtaining an attorney.

Shafer later filed a motion for post conviction review under Missouri Rule
24.035. Heargued that his pleasand waivers had not been "knowing, voluntary, and
intelligent” and that the sentencing judge had not sufficiently advised him of his
rights. Shafer also complained that the police had taken advantage of his mental
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IlInessand violated his Sixth Amendment right to counsel by eliciting hisconfession
in the absence of his attorney even though she had specifically instructed them not
totalk with himalone. The post conviction court held athreeday evidentiary hearing
and heard testimony regarding the effect of Shafer's mental health on hisdecision to
waive hisrights and plead guilty.

Five expert witnesses testified that Shafer's waivers had not been knowing,
voluntary, and intelligent: Dr. Cuneo, Dr. Vliestra, Dr. Kohrs, Dr. Logan, and Dr.
Fleming (by deposition). They based their opinions on diagnoses of borderline
personality disorder, nonspecified personality disorder, depression, and bipolar
disorder. These conditions were said to cause Shafer to make impulsive and
emotional decisions, to have frequent mind changes, and to be unable to consider
rationally the consequencesof hisactions.® No expert testified that Shafer'spleasand
waivers had been knowing, voluntary, and intelligent. During his testimony Dr.
Kukor admitted that he had neither analyzed nor determined whether Shafer could
knowingly, voluntarily, and intelligently waive hisrights or plead guilty.

The postconviction court denied Shafer's motion to vacate or set aside his
convictions, but it ordered that he be resentenced because of deficiencies at the
penalty phase. Resentencing was necessary it concluded because 1) no presentence
Investigation report had been ordered or prepared before the death sentence had been
imposed, and 2) Shafer'swaivers, of counsel at the sentencing stage and of hisright
to present mitigating evidence, had not been knowing, voluntary, andintelligent. The

*In the opinion of these experts, Shafer's condition resulted from a chaotic and
violent childhood, including physical abuse at home and repeated sexual abuse by a
male neighbor. Shafer started using alcohol and drugs in the fifth grade and was
twice confined to Kansas youth detention centers for theft and burglary.
Psychological evaluations during juvenile detention revealed he had alow |.Q. and
an impulsive approach to problem solving that did not "reflect on probable
conseguences."
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proceedings at the guilt phase were found "barely sufficient” even though the trial
court had failed to provide the type of warnings and information a reviewing court
might "well determine ... [were] required for a voluntary, knowing and intelligent
walver," because Shafer had been "intent ... upon pleading guilty." Shafer'sclaims
regarding his confession were denied on the ground that he had waived his Sixth
Amendment rights when he spoke to the police without counsel present.

Both the state and Shafer appealed the decision, and their appeals were
consolidated with his direct appeal to the Missouri Supreme Court. The supreme
court applied a multifactor test adopted by the Eleventh Circuit in United States v.
Cash, 47 F.3d 1083, 1088-89 (11th Cir. 1995), to determinewhether Shafer'swaivers
were knowing, voluntary, and intelligent. 1t concluded that thetrial court’s colloquy
with Shafer about hisrightsand the consequences of waiving them had been adequate
iIf considered in light of his stated goal to plead guilty and receive a death sentence.
See Shafer, 969 SW.2d at 730-31. The tria court's failure to discuss available
defenses or lesser included offenses before allowing Shafer to plead guilty was not
dispositive because such information "made no difference to him at thetime."* Id.
at 733. In reaching these conclusions, the court expressly declined to consider
Shafer's mental health because it regarded that factor as only relevant to whether he
was competent to proceed, not as to whether he had made knowing, voluntary, and
intelligent waivers and pleas. Id. at 729-30.

The supreme court denied all of Shafer's claimsalthoughit did not specifically
discuss those related to his confession. It also reinstated the sentences originally

*The court also expressed its view that the rules requiring that a defendant be
informed of defensesand |esser included offenses " areimposed by judicial decisions
that find no direct textual support in the federal or state constitutions. Indeed, the
body of case law that now surrounds these issues seems more revealing of judicial
antipathy for guilty pleas than honoring a constitutional principle." 969 SW.2d at
732.

11



imposed, concluding that thefinding that Shafer was competent foreclosed hiswaiver
arguments related to the penalty phase and that his claim about the failure to have a
presentence report had not been properly raised in his motion for postconviction
relief. Seeid. at 737-39. Shafer'spetition for certiorari to the United States Supreme
Court was denied.

Shafer then filed this petition seeking awrit of habeas corpus in the Eastern
District of Missouri. After briefing and a hearing, the district court concluded that
theMissouri Supreme Court had unreasonably applied clearly established federal law
in ruling that Shafer's waivers of the right to counsel at the guilt and sentencing
phases, his guilty pleas, and hiswaiver of theright to introduce mitigating evidence
had not been knowing, voluntary, and intelligent. See Shafer, 168 F. Supp. 2d at
1066-87. It aso held that the supreme court had unreasonably determined the facts
in light of the evidence in concluding that the trial court had considered mitigating
circumstances before imposing the death penalty. Seeid. at 1091-93.

The court granted a conditional writ, to become permanent unless the state
permits Shafer "to withdraw his pleaof guilty and commences proceedingsto afford
[him] atrial." 1d. at 1094. Thedistrict court denied Shafer’s other clamsfor relief.
The rejected claims included allegations that his confession had been obtained in
violation of the Sixth Amendment, that he had received ineffective assistance of
counsel before discharging his attorney, and that his due process rights had been
violated by an ex parte conversation between the judge and prosecutor sometime
before the plea hearing during which the judge said in advance that he intended to
accept Shafer's pleas.” Seeid. at 1061-94. The state appeals the grant of habeas
relief, and Shafer cross appeals the denial of relief on the rejected grounds.

The district court also rejected Shafer's claims that his death sentence was
disproportionate and that the aggravating circumstancesfound by thetrial court were
invalid. These issueswere not included in the certificate of appealability.
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Under the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA),
when a claim has been adjudicated on the merits in state court, an application for a
writ of habeas corpus cannot be granted unless the state court adjudication

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of thefactsin light of the evidence presented in the
State court proceedings.

28 U.S.C.§ 2254(d). The"contrary to" clauseis satisfied if a state court has arrived
"at a conclusion opposite to that reached by [the Supreme Court] on a question of
law™ or "confrontsfactsthat are materially indistinguishablefrom arel evant Supreme
Court precedent” but arrivesat the oppositeresult. Williamsv. Taylor, 529 U.S. 362,
405 (2000). A state court "unreasonably applies’ clearly established federal law
when it "identifies the correct governing legal principle from [the Supreme] Court's
decisions but unreasonably appliesthat principle to the facts of the prisoner's case."
Id. at 413. A case cannot be overturned merely becauseit incorrectly appliesfederal
law, for the application must also be "unreasonable.” Seeid. at 411. A federa
district court'sconclusionsof law in deciding ahabeas petition are reviewed denovo,
but its findings of fact are reviewed for clear error. See Simmonsv. Bowersox, 235
F.3d 1124, 1130 (8th Cir. 2001).

A.

Although a criminal defendant has a constitutional right to represent himself,
the Supreme Court has clearly established that the presiding court must undertake a
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thorough colloquy with the defendant before permitting him to proceed in this way.
The colloquy must inquire into his understanding of the right and must warn him of
the dangers involved in order to ensure that he has full knowledge of the
consequences:

When an accused manages his own defense, herelinquishes, asapurely
factual matter, many of the traditional benefits associated with the right
to counsel. For thisreason, in order to represent himself, the accused
must "knowingly andintelligently" forgo thoserelinquished benefits....
[H]e should be made aware of the dangers and disadvantages of self-
representation, so that the record will establish that "he knows what he
is doing and his choice is made with eyes open.”

Faretta v. California, 422 U.S. 806, 835 (1975) (citations omitted).

The Faretta knowing and intelligent requirement for valid waivers arose in a
casein which the defendant sought to represent himself at trial, seeid. at 809-11, but
similar care must be taken to ensure that a defendant who wantsto waive counsel and
plead guilty is acting knowingly and intelligently. See Von Moltkev. Gillies, 332
U.S. 708, 723-24 (1948). In Von Moltke the Supreme Court instructed that the
presiding judge must ensure that a defendant's waiver of counsel is"intelligent and
competent” before he may proceed to plead guilty. 1d. at 723. A conclusory
statement by the defendant that he is aware of hisrightsis not sufficient assurance,
for avalid waiver requiresan apprehension of the nature of the charges, the statutory
offenses included within them, the range of allowable punishments thereunder,
possi ble defensesto the charges and circumstancesin mitigation thereof, and all other
facts essential to a broad understanding of the whole matter." Id. at 724. To "make
certain that an accused's professed waiver of counsel is understandingly and wisely
made," atrial judge must undertake a " penetrating and comprehensive examination
of al the circumstances under which such apleaistendered.” 1d.; see also North
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Caralina v. Alford, 400 U.S. 25, 31 (1970) (guilty pleathat is not "voluntary and
knowing" violates due process).

The record revealsthat the trial court asked few questionsin this capital case
with respect to Shafer'swaiver of counsel for the guilt phase and did not fully inform
him about his possible options or the choices he faced. The court began by asking
Shafer whether he understood that a letter he had submitted was a request to waive
counsel and plead guilty. Shafer answered affirmatively, and the court stated that it
"believes you know what you're doing. Do you feel you know what you're doing?"
Shafer replied"Yes, | do." Under law clearly established by the Supreme Court atrial
court cannot accept a defendant's mere assurance that he has been informed of his
right to counsel and desiresto waiveit, however. See Von Moltke, 332 U.S. at 724.
Here, the court asked few questions and never probed beneath the surface of Shafer's
declaration that he wanted to waive hisright. Thisisnot thetype of "penetrating and
comprehensive examination" that Von Moltkerequires, id., especially when thetrial
court suggested the answer to its own question by assuring Shafer that it believed he
knew what he was doing.

A trial court also hasresponsibility to ensurethat the defendant is" aware of the
dangers and disadvantages of self-representation” so that his "choice is made with
eyesopen." Faretta, 422 U.S. at 835. The court provided only two warnings before
Shafer waived counsel at the guilty plea phase. The court told Shafer that "it would
be to [his] advantage to have an attorney," and warned that by waiving counsel he
would be giving up the right to attack the performance of his attorneys. Simply
telling Shafer that it would beto hisadvantage to have an attorney did not advise him
of specific dangers or limitations rel ated to self representation. The supreme court's
conclusion that this extremely limited exchange was adequate and amounted to the
type of warnings required by the Supreme Court precedents was not a reasonable
application of clearly established federal law.
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Thetrial court's colloquy with Shafer regarding his waiver of counsel for the
sentencing phase was even less exacting. After Shafer was allowed to discharge
counsel and proceed pro se, the court asked him whether he intended to waive
counsel for the sentencing phase aswell. Shafer first said “1 haven't decided,” and
that he was waiving counsel "now" but was undecided about what to do at "a later
stage." After he went on to say that he thought he would "waive counsel through all
stages and all appeals,” the court explained that appeals were not then the question.
The issue was whether Shafer wanted an attorney to present evidence on his behalf
at sentencing. The court made no attempt to clarify Shafer'sinconsistent statements
or to explain other servicesof counsel at the sentencing phase of acapital case. Itjust
repeated its question whether Shafer wished to represent himself at sentencing, and
Shafer said yes.

The topic of waiver of counsel for the sentencing phase came up again after
Shafer pled guilty to all charges. The court asked Shafer whether he wished to
"continuetowaive" counsel, and then asked a series of questions focused entirely on
whether anyone had coerced Shafer to make that decision. The court did not explain
the dangersand disadvantages of waiving counsel at the sentencing phase or the steps
that an attorney could take to help Shafer, and it failed to conduct a probing inquiry
into hisunderstanding of theright hewaswaiving. Moreover, the court implied that
Shafer had no choice but to proceed immediately to sentencing—it said at one point
that it was "necessary" to proceed and later responded to Shafer's question whether
he had an option to delay sentencing by saying that it was ready to proceed if Shafer
was. The supreme court's conclusion that the court's brief exchange with Shafer was
congtitutionally sufficient for a valid waiver of counsel at sentencing was an
unreasonable application of Faretta and Von Moltke.

The court’s colloquy with Shafer was also inadequate to ensure that he was
making an informed decision to plead guilty. Although the court read the charges
against Shafer and informed him that by pleading guilty he would waive rights
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associated with ajury trial, it failed to mention the possibility of defenses (even after
the prosecutor revealed the exculpatory ballistics report). It did not inform Shafer
about the possibility of lesser included offenses or the possibility of receiving
sentences other than death or lifein prison. The latter information would have been
especially important to Shafer, as the record indicates that he was under the
impression that his only alternative to the death penalty waslife in prison, which he
considered unbearabl e because of hisexperiencesinjail. During thehearing heeven
said hewas unsure whether hewould "plead guilty to life without parol€" as opposed
to death, but the court did not explain that there could be other possible outcomes.
Clearly established federal |aw, however, required the court to discuss precisely these
things. The Supreme Court specified in Von Moltke that a defendant must be made
aware of the "range of allowable punishments ..., possible defenses ..., and
circumstances in mitigation thereof" before he can be allowed to waive counsel and
plead guilty, 332 U.S. at 724, and McCarthy v. United States, 394 U.S. 459, 466
(1969), requires that a defendant understand the law in relation to the facts in order
for apleato be valid.

Therecord a so indicates other misunderstandings of Shafer. For example, he
explained his desire to plead guilty in thisway: "it would save the ... State alot of
money in the cost of atrial, and if they didn't get a conviction, you know, they would
just haveto start all over. Thisway it would be a sure conviction for the State." No
attempt was made to correct this obvious lack of understanding about a defendant's
objectively important rights, such asthe state's burden of proof and doubl e jeopardy.
There were also other indications that Shafer did not comprehend the consequences
that would follow from hisactions. Hewrote aletter to the court on the same day his
pleas were accepted and he was sentenced to death, in which he asked for help in
resolving discovery disputes with the prosecutor.® Shafer in fact made his decisions

°®He also called an assistant public defender shortly after the hearing to say it
had been a "mistake" and to express surprise that he was still injail. Three weeks
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towaive hisrightsand plead guilty without having received responsesto someof his
discovery requests or being fully informed about the facts. It was only after he had
waived counsel, and after hisconfession had been accepted asthefactual basisfor his
pleas, that the prosecutor reveal ed that ballistic tests showed that the bulletsremoved
from the victims did not match the gun Shafer said he had used.

The importance of the trial court's omissions at the colloquy is magnified in
significance when Shafer's mental condition istaken into consideration. There was
undisputed state court evidence from a number of experts that Shafer suffered from
depression, personality disorders, and other psychological problems that caused
impulsive and irrational decision making and frequent mind changes. The state's
expert admitted that he had not even attempted to determine whether Shafer could
knowingly and intelligently waive hisrights and plead guilty. A thorough colloquy
was even moreimportant under these circumstancesto ensurethat Shafer could make
knowing, voluntary, and intelligent decisions.

The supreme court declined to consider evidence of Shafer's mental condition
before concluding that his waivers and pleas had been knowing, voluntary, and
intelligent because it believed that reference to that condition was "tantamount to a
claim that he was not competent to waive counsel.” It cited two psychological
evaluationsfinding him competent to stand trial and Godinez v. Moran, 509 U.S. 389,
398-99 (1993), for the proposition that a defendant competent to stand trial isalso
competent to waive hisright to counsel and plead guilty. See Shafer, 969 S.W.2d at
729.

Godinez stands for more than the cited proposition becausein it the Supreme
Court also distinguished findings of competency from thefindingsrequired for valid

later he wrote that he had been wrongly convicted and that he intended to challenge
his conviction "to the fullest."
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waivers. Although thereisno distinction between the competency required to stand
trial and the competency to waive constitutional rights, the Court made clear in
Godinez that afinding that a defendant is competent does not mean that a defendant
has made a knowing and voluntary waiver:

A finding that adefendant is competent to stand trial, however, isnot all
that isnecessary before he may be permitted to plead guilty or waive his
right to counsel. In addition to determining that a defendant who
seeks to plead guilty or waive counsel is competent, a trial court
must satisfy itself that the waiver of his constitutional rights is
knowing and voluntary. In this sense there is a " heightened”

standard for pleadingguilty and for waivingtheright tocounsel, but
it is not a heightened standard of competence.

See id. at 40001 (citations omitted) (emphasis added). A presiding court must
therefore employ a "heightened" standard to determine whether a defendant may
constitutionally waive counsel and plead guilty. Asthe Court indicated, afinding of
"knowing" or "voluntary" is not equivalent to afinding of competency. A two part
analysisisrequired in order to determine if a particular waiver wasvalid. Thefirst
questioniswhether theaccused was competent—did he havetheability to understand
the proceedings? Seeid. at 400. The second question iswhether he made aknowing
and voluntary waiver of hisrights—did he actually understand the consequences of
aparticular decision? Seeid.

The Supreme Court has explained that an inquiry into whether a waiver of
rightsis knowing, voluntary, and intelligent requires examination of “the particular
facts and circumstances surrounding that case, including the background [and]
experience ... of theaccused." Edwardsv. Arizona, 451 U.S. 477,482 (1981). Von
Moltke cautioned similarly that "[a] judge can make certain that an accused's
professed waiver of counsel is understandingly and wisely made only from a
penetrating and comprehensive examination of all the circumstances under which
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such apleaistendered.” 332 U.S. at 724. Therecord evidence made Shafer's mental
condition relevant to determining whether he understood the consequences of his
decision.

Although courtsareto"indulgeevery reasonable presumption” against waivers
of counsel, Johnson v. Zerbst, 304 U.S. 458, 464 (1938), overruled in part on other
grounds, Edwards, 451 U.S. at 482-87, in this case the state appellate court not only
choseto disregard Shafer's mental health, it presumed that his decisions would have
been the same even if he had received afull explanation of thelaw. The presumption
was applied in favor of waiver instead of against it.

After a careful examination of the entire record, we conclude that the trial
court's colloguies with Shafer, before he waived counsel, pled guilty, and proceeded
immediately to the penalty phase where he was sentenced to death, fell far below the
standards set by the United States Supreme Court. We therefore conclude that the
state supreme court unreasonably applied clearly established federal law when it
excused the inadequacies in Shafer’ strial court proceeding.

The state raises a number of points about what federal law has been clearly
established by the Supreme Court. It argues that Von Moltke does not qualify as
clearly established federal law because it is an old plurality decision with unusual
facts. Thedefendant in Von Moltke, a German woman accused of espionage during
World War 11, was denied access to counsel, received legal information only from
FBI agents, and was interrogated for more than a month. 332 U.S. at 710-18. A
judge unfamiliar with the case accepted her waiver of counsel and guilty pleaduring
ashort recessfromanother trial. Id. at 717. Thefactsof the case have not limited the
impact of Von Moltke, however, for the Supreme Court has cited Von Moltkein a
number of subsequent cases. E.g. Penson v. Ohio, 488 U.S. 75, 86-87 (1988);
Patterson v. lllinois, 487 U.S. 285, 298 (1988). Our court has also had occasion to
consider Von Moltke in the course of deciding cases. In Wilkinsv. Bowersox, 145
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F.3d 1006, 1013 n.5 (8th Cir. 1998), we observed that in Von Moltke "the Supreme
Court established the requirement that ajudge'sinquiry regarding waiver of counsel
must be comprehensive and probing." Moreover, there are other Supreme Court
precedents which clearly establish the knowing, voluntary, and intelligent rule. See
Godinez, 509 U.S. at 400, 401 n.12; Faretta, 422 U.S. at 835-36; Adams v. United
States ex rel. McCann, 317 U.S. 269, 279 (1942).

The state al so arguesthat the supreme court reasonably applied thetest for the
validity of awaiver of counsel adopted by the Eleventh Circuit in Cash.” 47 F.3d at
1088-89. We must keep in mind, however, that in this habeas case AEDPA
mandatesthat we focus on the requirements set by the Supreme Court, and in Faretta
and Von Moltke that Court clearly established inquiry and warning requirements
applicableto this case. Cash wasadirect criminal appeal in which the defendant's
waiver of counsel was held not to be knowing, voluntary, andintelligent becausethe
court's colloguy was not specific or thorough enough, especialy in light of the
defendant's mental problems. 1d. at 1089-90. One of the Cash factors is a
defendant’ smental health, and thisfactor tipped "the balance" for Cash. Id. at 1089.
The court found no indication in the record that he understood his options and the
full consequences of hiswaiver, concluding that hiswas not one of the "rare cases"
where the lack of a sufficient colloquy could be overlooked. Id. at 1088-90. Since
therecordindicatesthat Shafer'smental conditionwould similarly haveimpacted his
ability to make knowing and intelligent waivers, application of the Cash test should
have included an examination of whether Shafer understood what he was doing.

"The Cash factors examine the defendant's (1) age, educational background,
and physical and mental health; (2) contact with lawyersprior totria; (3) knowledge
of the nature of charges, possible defenses, and penalties; (4) understanding of
procedural rules, evidence, and courtroom decorum; (5) experiencein criminal trials;
and additionally (6) whether standby counsel was appointed and aided the defendant;
(7) whether there was mistreatment or coercion of the defendant; and (8) whether the
defendant was trying to manipulate events. 47 F.3d at 1088-89.
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In urging that the district court be reversed the state also cites Hunter v.
Bowersox, 172 F.3d 1016, 102023 (8th Cir. 1999). In that case the petitioner had
also waived counsel, asked for the death penalty, and later claimed that his pleahad
not been knowing, voluntary, andintel ligent because he had been depressed, affected
by the conditionsof hisconfinement, and wantedtodie. 1d. A significant difference
inthat case, however, wasthat thetrial court's colloguy was not attacked for failing
to provide sufficient warnings or for faling to inquire adequately into the
petitioner’ s understanding. Moreover, in Hunter the supreme court considered the
effect of the petitioner's mental health on his ability to make valid waivers before
concludingthat hispleahad been "freely and voluntarily givenwith full knowledge.”
Id. at 1022. For these reasons Hunter is not apposite.

Shafer on the other hand urges that our decision in Wilkins should lead to
affirmance of the district court. Although the facts there were very similar to our
case, Wilkins was not decided under AEDPA. The petitioner there had been found
competent to stand trial for murder and | ater moved to discharge counsel, stating that
he wished to plead guilty and receive the death penalty. Wilkins, 145 F.3d at 1009.
Instead of undertaking a probing analysis to determine whether Wilkins should be
allowed to waive counsel and plead guilty, the trial court used "leading questions
that failed to allow [him] to articulate his reasoning process,” and failed to inform
him of defenses, lesser included offenses, or "the full range of punishmentsthat he
might receive." Id. at 1012.

We concluded that this type of limited colloquy did not comply with the
requirements of Faretta and Von Moltke. Id. at 1013. We aso observed that the
Missouri courts had not acknowledged undisputed expert testimony that Wilkins
waivers and pleas had not been knowing, voluntary, and intelligent. There was
expert opinion in the record that he suffered from mental disorders causing him to
make impulsive and irrational decisions, but the state courts had concluded that
earlier competency findings satisfied any concern about his mental condition. Id. at
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1013-15. We held, however, that the refusal to consider the impact of his mental
disorders on his ability to make knowing and intelligent choices was contrary to
Godinez and that his mental condition had prevented him from making knowing,
voluntary, and intelligent waivers. Id. We affirmed the district court's grant of
habeas relief and required that Wilkins be given an opportunity for trial because
there had been an inadequate colloquy inthetrial court and hismental health had not
been considered. Seeid. at 1011.

Similar concerns are present in Shafer's case. Here the trial court omitted
essential elements of the required colloquy such as available defenses and |esser
included offenses. It relied on leading questions to determine whether Shafer
understood what he was doing and did not help him to "articulate his reasoning
process.” Seeid. at 1012. Heretoo, the supreme court failed to consider the impact
of Shafer’s mental health on his understanding and the need for the court to comply
fully with colloguy standards. This was despite undisputed expert testimony that
Shafer wasproneto makeimpulsiveand irrational decisionswithout considering the
consequences. Even though AEDPA did not apply to Wilkins, it is an important
precedent for Shafer's case for it drew on the clearly established governing law and
Illustrates a reasonabl e application of the Supreme Court precedents in afactually
similar case.

The rapid pace at which the trial court moved Shafer—from the question of
waiving counsel to his decisions about changing pleas, and then on to the waivers
at the penalty phase which resulted in an immediate imposition of the death
sentence—skimmed over procedures meant to ensure that a defendant's rights are
protected. Shafer was allowed to waive counsel at both the guilty plea and
sentencing phases without a penetrating and comprehensive examination of his
understanding, and without clear and specific information about his options or
warnings about the consequences of hisactions. See Von Moltke, 332 U.S. at 724.
Thetria court simply asked whether he thought he knew what he was doing and told
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him that he would be better off with an attorney. Shafer was allowed to plead guilty
without any assurance that he understood that there were legal defenses that might
provide him an opportunity to avoid conviction of the charged offenses or options
that might lead to a sentence other than life in prison or death, failures the state
supreme court was willing to overlook because it assumed nothing would have
affected his decisions. See Shafer, 969 SW.2d at 733. The supreme court also
failedto consider undisputed expert opinionsregarding Shafer'smental health, signs
that he did not understand hisrights or the consequences of his actions, and the fact
that he reached his decisions to waive counsel, plead guilty, and ask for the death
penalty without being informed about the excul patory ballistics evidence.

We conclude that the state supreme court unreasonably applied clearly
established federal law when it determined that Shafer'sguilty pleasand hiswaivers
of counsel wereknowing, voluntary, andintelligent. Wetherefore concludethat the
district court did not err in granting relief and in ordering that Shafer be allowed to
withdraw his pleas and waivers and be provided an opportunity to make fully
informed decisions, starting with hisdecision whether to berepresented by counsel .2

B.

On his cross appeal Shafer argues that the district court erred by denying his
claim that his confession should be suppressed because it was taken in violation of
his constitutional right to counsel. He argues that the police violated his right to
counsel by talking to himwithout permission from hisattorney and that the supreme

®In light of this decision we need not consider additional grounds in the
certificate of appealability which are now moot: 1) that the trial court failed to
consider mitigating evidence before sentencing, and 2) that Shafer's waiver of the
right to introduce mitigating circumstances was not knowing, voluntary, and
intelligent. These issues relate to the original penalty phase, and the nature of the
conditional writ makes it unnecessary to decide them.
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court decisionwascontrary to and an unreasonabl e application of clearly established
federal law.? The state responds that clearly established federal law permitswaiver
of the right to have counsel present during questioning if an individual has been
informed of hisrights. It points out that Shafer initiated the police contact, offered
to confess, and confessed only after being informed of his Mirandarights.

Shafer claims that a confession is per se invalid whenever the state
deliberately elicits incriminating statements in the absence of counsel after a
defendant’ s Sixth Amendment right to an attorney has attached and he has obtained
representation, and that the police violated this rule by interviewing him and
obtaining his confession. He relies primarily on broad statements in two Supreme
Court decisions, Massiah v. United States, 377 U.S. 201 (1964), and Maine v.
Moulton, 474 U.S. 159 (1985). The Sixth Amendment was violated in Massiah by
use of "evidence of [the defendant's] own incriminating words, which federal agents
had deliberately elicited from him after he had been indicted and in the absence of
... counsel,” 377 U.S. at 206, and the Supreme Court explained in Moulton that the
"police have an affirmative obligation not to act in a manner that circumvents and
thereby dilutes the protection afforded by the right to counsel.” 474 U.S. at 171.

Asthe state points out, these cases are factually distinguishabl e because they
did not present an issue of intentional waiver. In Massiah a codefendant allowed
police to install a radio transmitter in his car and then asked questions of the
defendant while authorities listened. 377 U.S. at 202-03. Similarly, in Moulton a
cooperating codefendant wore awire to record a conversation in which he enticed
Moulton to make incriminating statements. 474 U.S. at 165-66. In both of these
cases, the defendant had no idea that he was being interrogated at the instigation of

*The supreme court denied all of Shafer’ s claims, though it did not discuss his
confession claim.
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the police. Shafer, on the other hand, not only knew that he was speaking to the
police, but intentionally initiated aconversation with themin theabsence of counsel.

Theright to counsel under the Fifth Amendment may be waived even after it
hasbeeninvokedif "theaccused himself initiatesfurther communication ... with the
police." Edwards, 451 U.S. at 484-85. The Supreme Court has indicated on two
occasions that the same waiver rule applies under the Sixth Amendment. See
Patterson, 487 U.S. a 291 (indicating that waiver is permitted under Sixth
Amendment if accusedinitiatesdiscussion); Michiganv. Jackson, 475 U.S. 625, 635
(1986) (written waivers "are insufficient to justify police-initiated interrogations
after the request for counsel in a Sixth Amendment analysis'). Inthiscasethereis
no question that it was Shafer, not the police, who initiated the interview that led to
his confession on July 24, 1992. Shafer contacted an officer involved in the
Investigation, both on that day and onthe day before, to expresshisdesiretotalk and
to confess.

Since Shafer initiated theinterview, hecouldvalidly waivehisright to counsel
for the purpose of confessing if hiswaiver was knowing, voluntary, and intelligent.
See Patterson, 487 U.S. at 292. Here, therecord reflectsthat Shafer was adequately
informed of his right to counsel, that anything he said would be used against him,
and of the consequences of waiver beforehe signed Mirandawaiverswhich heorally
reaffirmed during hisvideotaped interview. Shafer also told policethat hisattorney
had advised him not to speak to them but that he wished to disregard her advice and
proceed with theinterview in her absence. Thewarningshereceived were sufficient
to allow him to make an informed decision to waive his Sixth Amendment right to
counsel. Seeid., at 292-93 (Mirandawarnings sufficient to make accused aware of
Sixth Amendment right to have counsel present during questioning and of possible
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consequences of waiver).”® Although Shafer states in his brief that the police
"exploited" his mental condition by allowing him to confess, he has never argued
that mental illnessinterfered with his ability to understand what he was doing when
he made his confession. We cannot conclude on this record that the Missouri
Supreme Court decision denying thisclaimwaseither contrary to or an unreasonable
application of clearly established federal law.*

In sum, we conclude that the district court did not err in concluding that the
state supreme court unreasonably applied clearly established federal law in finding
that Shafer's waivers of counsel and guilty pleas were knowing, voluntary, and
intelligent. The district court also did not err by refusing to suppress Shafer's
confession after concluding that the state court's rejection of his Sixth Amendment
claimwas neither contrary to, nor an unreasonabl e application of, clearly established
federal law. Shafer istherefore entitled to the writ granted by the district court but
to no other relief. The judgment of the district court is affirmed.

YAlthough the Court indicated in Patterson that it might have reached a
different result if the defendant had been represented at the time he spoke with the
police, 487 U.S. at 290 n.3 (citing Moulton, 474 U.S. at 176), there are no casesin
whichit hasreached such aconclusion. It wasthusnot unreasonablefor the Missouri
court to apply Patterson to arepresented defendant who initiated contact with police
for the purpose of confessing, was informed of hisrights, and proceeded to confess.

"Shafer raisestwo additional argumentson hiscrossappeal: 1) that hereceived
Ineffectiveassistanceof counsel because hisattorneysfailedtoinvestigatepotentialy
exculpatory evidence or to develop available theories of defense before they were
relieved, and 2) that he was denied due process by an ex parte conversation between
the trial court and the prosecutor in which the judge indicated in advance of the
hearing that he was likely to accept Shafer's pleas (and possibly that he would grant
Shafer'swish for the death penalty). These claimsare moot at this point and need not
be addressed.
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