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Debtor Beverly Ann Svobodagpped sfrom the bankruptcy court' s determination thet her student
loan obligation is nondischargegble under 11 U.S.C. § 523(a)(8). We have jurisdiction over this goped
fromthefind judgment of the bankruptcy court. See 28 U.S.C. § 158(b). For the reasons s&t forth below,
we affirm the bankruptcy court’ s judgment that the student loan obligetion at issue is nondischargesble.

BACKGROUND

Beverly Svoboda, the debtor, is 38 years old and in good hedlth. Her divorce from her husband
will soon be findized. She has one dependent—a son who is three years old and aso in good hedlth.
Svoboda atended Southeast Missouri State University, earning a bachdor's degree in dementary
education with a catificationfor teaching children with learning disahilities Her post secondary educetion
was financed with sudent loans. On August 23, 1995, Svoboda consolidated her student loans by
executing a promissory note in favor of Sdlie Mae in the principa amount of $18,995.07 with annud
interest fixed a eght percent. She is digible for a repayment plan that requires goproximate monthly
paymentsin the amount of $168.89 over afifteen year trm. Sdlie Mae assgned the promissory note to
Educationd Credit Management Corporation (“ECMC”). As of October 26, 2000, the outstanding
ba ance owed to ECMC on the note was $17,409.29.

Svoboda filed achepter 7 bankruptcy petition on April 17, 2000. In her schedules, she disclosed
totd monthly incomein the amount of $1,379.28 and totd monthly expensesin the amount of $1,608.87.
Svobodasubsequently filed acomplaint to determinethe dischargeghility of her sudent loan obligation, and
atrid of the matter was conducted on October 30, 2000. Theevidence at trid established that Svoboda
isemployed asan dementary schoal teecher working with childrenwho havelearning disabilities. Her gross
anud sday a the time of trid was approximatdy $27,730.00 subject to regular annud raises of
approximatdy $846.00. Svoboda snet monthly incomewas$1,450.42. Moreover, shereceived additiond
monthly income as follows: (1) $400.00 in child support payments from her estranged husband, (2)
goproximatey $200.00 from her date and federd income tax refunds, (3) $50.00 in gate ad from the
WIC program for qudified women with dependent children, and (4) goproximatdy $126.00 for teaching
summer schoal.
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The evidence a trid aso established that Svoboda mekes the fallowing monthly expenditures:
$388.00 for housing, $135.00 for dectricity, $75.00 for tdephone, $250.00 for her son's daycare,
$217.00 for her car payment, $40.00 for auto insurance, $180.00 for car maintenance and gasoline,
$400.00 for food, $75.00 for baby supplies, $80.00 for dothes, $40.00 for recreation, and $30.00 for
misodlaneous expenses.

In order to maintain her employment as a teecher of gudents with learning disabilities, Svoboda
isrequired to obtain amagters degree within the next four years. Svoboda tetified that she would obtain
her mesters degree within about three and ahdf years and that shewould budget gpproximatdy $250.00
per month to cover her educationd expenses during that period. However, the evidence a trid dso
established that Svabodacould defer payment of her sudent |oan obligation while shewas studying for her
magters degree and that shewasdigibleto obtain further sudent loansto cover her educationd expenses.
Sgnificantly, in addition to the federd sudent loans Svobodais digibleto recaive, the State of Missouri
offersforgivableloansor subgdiesto teechersgetting their mestersdegreesin fiddswherethereisacriticd
teacher shortage. Teaching Sudentswith learning disabilitiesisafidd where Missouri hasacriticd teecher
shortage. Upon obtaining her madters degree, Svoboda would receive an immediate sdary increese of
approximetely $3,000.00 per yesr.

At the condusion of the trid, the bankruptcy court found that Svoboda s monthly income was
goproximatdy $2,226.42, that Svoboda s monthly expenses were gpproximatdy $1,960.00, and that
repayment of the sudent loan obligation at issue would not create an undue hardship for Svoboda In
finding alack of undue hardship, the bankruptcy court expresdy consdered the following fectors: (1) thet
Svoboda would not be adle to teach summer schodl while Sudying for her maders degree, (2) thet
Svobodawould receiveanimmediate sdary increase of gpproximately $3,000.00 per year upon obtaining
her magters degree, (3) that Svoboda s estranged husband might fail to make the required support
payments, (4) that Svoboda had made her sudent loan payments during the period after her sparation
from her husband but before he garted making support payments, (5) thet the divorce court may order
Svobodd s ex-hushand to remburse Svoboda for some or dl of the atorney fees she incurred in the
divorce adtion, (6) thet Svobodal s son would reach school agewithin afew years, reduding or diminaing
Svoboda s monthly daycare expense, and (7) that Svoboda might remarry. Accordingly, in its judgment
dated November 15, 2000, the bankruptcy court declared the student loan obligation at issue to be
nondischargeeble under 11 U.S.C. 8§ 523(8)(8).



On November 20, Svoboda filed amotion to “set aside’ the bankruptcy court’s November 15,
2000, judgment on the grounds that she had nat reca ved the $400.00 support payment from her husband
thet should have been paid on November 1, 2000. On December 5, 2000, the bankruptcy court denied
Svoboda s mation, and the indant gpped followed. Svoboda gopeds from the bankruptcy court's
judgment of November 15, 2000, and from the bankruptcy court’s denid of her mation to set asde sad
judgment, assarting that the bankruptcy court dearly erred in finding no undue hardship. ECMC contends
that the bankruptcy court’s finding on the issue of undue hardship was not dearly erroneous; thet the
bankruptcy court’ sjudgment of November 15, 2000, should be affirmed; and that thedenid of Svobodd s
motion to set asde the November 15, 2000, judgment was proper.

STANDARD OF REVIEW

On goped,, we review the bankruptcy court’ sfindings of fact for dear error and its condusions of
law de novo. Fed. R. Bankr. P. 8013; Hacher v. U. S, Trudtee (In re Haicher), 218 B.R. 441, 445
(B.A.P.8hCir. 1998) (citations omitted); Gourleyv. Usary (InreUsery), 123 F.3d 1089, 1093 (8th Cir.
1997); O'Ned v. Southwest Mo. Bank (In re Broadview Lumber Co.), 118 F.3d 1246, 1250 (8th Cir.
1997). A determination of undue hardship within the meaning of 11 U.SC. § 523(a)(8) is a factud
determination which may be reversad only for dear error. Andresenv. Nebraska Student L oan Program,
Inc. (In reAndresen), 232 B.R. 127, 128 (B.A.P. 8th Cir. 1999). A finding isdearly erroneouswhen the
reviewing court is left with a ddfinite and firm conviction that a mistake has been committed. Universdl
Bank, N.A. v. Grause (In re Grause), 245 B.R. 95, 98 (B.A.P. 8th Cir. 2000) (citations omitted). If the
bankruptcy court’s finding is plausble in light of the entire record, it cannot be dearly erroneous even
though the reviewing court may have weighed the evidence differently hed it been the trier of fact. 1d.
(atations omitted). “When therearetwo permissibleviewsof theevidence, wemay not hold thet thechoice
mede by thetrier of fact was dearly eroneous” 1d. (citation omitted).

DISCUSSION
A. The Judgment of Nondischargeability
A sudent loan obligation may be discharged in bankruptcy if excepting uch loan fromdischarge
would result in an undue hardship on the debtor. 11 U.S.C. § 523(a)(8). The debtor has the burden of
proving undue hardship by a preponderance of the evidence: McCormick v. Diverdfied Collection
Savices, Inc., (In re McCormick), 259 B.R. 907, 909 (B.A.P. 8th Cir. 2001). The undue hardship tet
to beemployed within the Eighth Circuit isa“totdity of the drcumdances’ test requiring andysisof (1) the
debtor’ s current and futurefinandid resources, (2) the necessary reasonableliving expensesfor the deotor
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and the debtor’ s dependents, and (3) other rdevant facts or circumstances unigueto the particular case.
Andresen 232 B.R. at 140.

In the case & bar, the tatdity of the crcumatances supports the bankruptcy court’s finding thet
repayment of the sudent loan obligation & issue would not impose an undue hardship on Svoboda. In
meking its finding, the bankruptcy court expresdy conddered the possibility thet child support payments
might be missed and thet Svoboda sincome could therefore suffer. Suich a possibility negativey impects
Svobodd s presant dhility to meet her monthly expenses However, asrequired by the law of thisdrcuit,
the bankruptcy court aso examined Svoboda's future progpects, and there is ample evidence that
Svoboda's finencid gtuation will improve subgtantidly in the future. Each year, Svoboda recaives an
increase of $846.00 to her annud sdary. Furthermore, when she obtains a mesters degree, her annud
income will increase by ancther $3,000.00. By thet time, Svoboda ssonwill bein schoal, thereby reducing
or diminating daycare expenditures. In addition, her car payments will have ended, her expenditures for
baby supplies should cease, and shewill once again be ableto supplement her income by teaching summer
schoal. The bankruptcy court’sfinding of no undue hardship isplausblein light of the record asawhole,
and wewill not supplant the bankruptcy court’ sview of the evidence with our own. Accordingly, weafirm
the bankruptcy court’ sjudgment of November 15, 2000, which determined thet the Sudent |oan obligation
a issueis nondischargesble under 11 U.S.C. § 523(9)(8).

B. The Motion to “ Set Aside” the Judgment of Nondischargeability

Svoboda dso gopeds from the bankruptcy court’s denid of her moation to “set asde’ the
November 15, 2000, judgment. The mation failed to goecify the procedurd rule under which it was
advanced. Neverthdess, Svoboda clams that the bankruptcy court should have granted her maotion
because her hushand hasfailed to pay child support Sncethe condusion of thetrid. Rules 9023 and 9024
of the Federd Rules of Bankruptcy Procedure incorporate Rules 59 and 60 of the Federd Rules of Civil
Procedure. Barger v. Hayes County Non-Stock Co-0p (In re Barger), 219 B.R. 238, 243 (B.A.P. 8th
Cir. 1998). “When amoving paty fails to specify the rule under which it makes a pogt-judgment motion,
the characterization is left to the court with the risk that the moving party may lose the opportunity to
present the merits underlying the mation to an gppdlate court.” 1d. a 244. Courts generdly view any
moation which sesks a subgtantive change in ajudgment as a Rule 59(e) mationif itismedewithin 10 days
after entry of the chdlenged judgment. 1d. Decisonsasto Rule 59(e) mations are subject to review under
the abuse of discretion sandard. 1d. at 246.




In this case, we congtrue Svoboda s podt-judgment motion as a Rule 59(e) motion to dter or
amend the judgment of November 15, 2000. As previoudy noted, the possibility thet Svobodamight not
recaive child support paymentswas expresdy congdered by thebankruptcy court a trid. Thus, themoation
a issue amply rehashed afactor that the bankruptcy court hed dreedy taken into account. Clearly, it did
not advance an gopropriate bags for dtering or amending the bankruptcy court’s judgment as to
dischargeghility. Our review of the record reveds no abuse of discretion. Accordingly, we &firm the
bankruptcy court’s denid of Svoboda s motion to dter or amend the November 15, 2000, judgment.

CONCLUSION
Basad on the foregoing, we affirm the bankruptcy court’ s judgment of November 15, 2000. We
likewise affirm the bankruptcy court’s denid of Svobodd s maotion to dter or amend the eforementioned

judgmet.
A true copy.
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