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SCHERMER, Bankruptcy Judge

Peoples State Bank of WS, (the“Bank”) gpped s the bankruptcy court order alowing Quentin
B. Stenzd (the “ Debtor”) to daim hismother’s Else M. Stenzd, (the “Mother”) house and the acreage
onwhich the house is Stuated (callectively the “ Property”) as hishomesteed. We have jurisdiction over
this goped from thefind order of the bankruptcy court. See 28 U.S.C. § 158(b). For the reasons set
forth below, wereverse.



ISSUE

Theissue on goped is whether the Debtor “occupied” the Property, entitling him to exempt it as
hishomestead pursuant to M.S.A. 88 501.01 and 510.02, when he did not resde on the Property and did
not farm the land, but raised hogs in a barn prior to filing for bankruptcy rdief. We condude thet the
Debtor did not “occupy” the Property and therefore cannot dam it as his exempt homestead pursuant to
Minnesotalaw.

BACKGROUND

For thirty-seven years, the Debtor and hiswife (the “Wife') have lived on afive acre parcd they
owninthe City of Wdlsin rurd Fregborn County, Minnesota (the “Domialed Parcd”). They origindly
recaived thar interest in the Domidled Parcd from the Debtor’s grandparent. The Debtors dam of a
homestead exemption in the Domiciled Parcd is not contested.

The Mother haslived on the Property snce she acquired it with her late husband sixty-two years
ago. After owningthe Property for fifty-oneyears the Debtor’ sparentssgned awarranty deed conveying
alife esaeto themsdves and remainder intereststo each of their three children. Thisdeed wasrecorded
four yearslaer, and two yearsafter the Debtor’ sfather’ sdeath. A county highway separatesthe Property
and the Domicled Parcd. The Property condsts of gpproximately 148 acres of tillableland, and afiveto
gx acre building ste which indudes a hog house the Mather’s house a mechine shed; a granary; two
farrowing barns, alarge barn; acorn crib; and a couple of sorage houses.

For gpproximatdy twenty-three years, the Debtor farmed thetillable land on the Property with his
father. The Debtor then farmed this land done for an additiond three years. After the Debtor ceased
farming the land on the Property, the Mother rented thetillable land to JL. Miller, athird-party, for three
years. For the next five years, the Mather rented thetillable land to Albert Schugter, another third-party.
The Mother then rented the land again to JL.. Miller for threeyears. On occasion, the Debotor worked for
JL. Miller, farming the land.

The Debtor hasengaged in raising hogs on the Property sncehewasnineor tenyearsof age. His
hog operaion involved use of the Domiciled Parcd and the barns on the Property. The Debtor used the



barnswiththeMother’ spermisson. Hepad for weter, supplies, dectricity and paid insurancefor thehogs
on the Property.

On September, 20, 1999, the Debitor filed for chepter 7 bankruptcy reief.  Within the year
preceding his filing date, the Debtor liquidated the balance of his livestock. On the filing dete, the Debtor
was not engaged in any type of faming adtivity or hog operations on the Proparty. At the medting of
creditors, the Debtor tedtified thet he did not have an interest in any red esate exoept for the Domiciled
Parcd. He daed that his homestead was on the Domiciled Parcd and thet his farming operation took
place mostly on the Domiciled Parcd with some operations on the Property.  The Debtor received a
discharge two months after his bankruptey filing.

After the discharge, the Bank and the trustee (the“ Trusteg®) natified the Debotor of their discovery
of the Debtor' s one-third remainder interest in the Property. The Debtor then amended his bankruptcy
schedules and daimed homesteed exemptions for both the Domiciled Parcd and the Property. The Bank
and the Trugtee objected to the Debtor’ s daimed exemptions.

The Debtor filed a response gaing thet he intended to engage in hog operations and fam the
tillable land on the Property in the future. In his deposition of July 2000, the Debtor Sated that he was
deaning and disnfecting the hog barns on the Property & the time of filing. Since the depasition, the
Debtor has been conducting the hog operation on the Property and not on the Domiciled Parcd. The
Debtor damed that hethought that hewould continueto farm the Property after hisfather’ sdeath and thet
hewould inherit the Property with histwo Sgters. In her depogtion, the Mother Siated that shethought thet
the Debtor would go back to farming the land on the Property and thet her three children would share full
ownership of the Property when she passed away.

All parties submitted mations for summery judgment. In affidavits of the Delotor and the Mother
submitted in support of the Debtor’s mation for summiary judgment, eech dated that the Debtor and the
Wife routindy assgt the Maother in deaning and maintaining her house and getting her to doctors
gopointments.

The bankruptcy court found thet the Debtor “owned” the Property under the meaning of that term
INM.SA. 8§510.01. Further, the court held thet the Debtor established that the Domiciled Parcd and the
Property were contiguous under Minnesota Law and therefore condtituted asingle unit for purposesof the
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homestead exemption. The court then held that occupancy was a fact issue and that the Debtor met his
burden of proving occupancy because he had alonggtanding presence on the Property. Accordingtothe
court, whether the Debtor hed aright to possession that was legdly enforcegble againg alife tenant was
imdevant because, asamaiter of fact, the Debtor used the Property. All 155 acres of the Property were
exempt asthe Debtor’ s homestead pursuant to M.SA. 88 510.01 and 510.02.

STANDARD OF REVIEW

Thefactsarenatindigpute. ThisCourt reviewsde novo the bankruptcy court’ slegd condusions,
and reviews for dear aror itsfindings of fact. Fed. R. Bankr. P. 8013. Matinv. Cox (InreMatin), 140
F.3d 806, 807 (8th Cir. 1998); Gourey v. Usry (In re Usary), 123 F.3d 1089, 1093 (8th Cir. 1997).
A federd court isbound by decisonsof the highest sate court when deciding aguestion of subgtantivelaw.
Bass v. Generd Motors Corp., 150 F.3d 842, 847 (8th Cir. 1998). The Bankruptcy Appellate Pand
reviews the bankruptcy court’s determinations of Sate law de novo. Inre Smmonds, 240 B.R. 897 (
B.A.P. 8th Cir. 1999).

DISCUSSION

According to 11 U.S.C. § 522(b)(2)(A), a debtor may exempt from the bankruptcy estate any
property which is exempt under gpplicable sate or locd law on the date of filing of the petition. The party
objecting to the debtor’ s damed exemption hasthe burden of proving that the debtor isnot entitled to the
exemption. InreCurry, 160 B.R. 813, 817 (Bankr. D. Minn. 1993). Although the homesteed provison
isto be liberdly condrued, the interpretation is not to be drained. _Rossv. Smser, 258 N.W. 582, 583
(1935); Vickery v. Firg Bank of LaCrosse, 368 N.W.2d 758, 762 (Minn. Ct. App. 1985).

! Pursuant to Section 510.02 of the Minnesota Statutes, “[t]he homestead may indude any
quantity of land not excesding 160 acres, and not induded inthelaid out or platted portion of any city.”
Because the Debtor had dreedy daimed an exemption for the five acres of the Domidiled Parcd, he
would only be abdle to exempt up to an additiona 155 acresin property as hishomesteed. The Debtor
only requests an exemption for the Property to the extent that it, together with the exemption for the
Domidiled Parcd, totd the 160 acre Satutory limit.
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Section 510.01 of the Minnesota Revised Statutes defines “homestead” for purposes of the
Minnesota homestead exemption. Thet section dates

The house owned and occupied by the debtor as the debtor’ s dwelling place, together with land
upon which it is Stuated to the amount of area and vaue hereinater limited and defined shdll
condtitute the homestead of such debtor and the debtor’ s family, and be exempt from saizure o
sdeunder lega process on account of any debt not lawfully charged thereon in writing.

A debtor mugt “own and occupy” a home upon the land to qudify for a homesteed exemption
under M.SA. 8510.01. A homestead isdefined asaperson’slegd homeand dwelling place. Clark v.
Dewey, 3N.W. 639 (Minn. 1898). Aslong asthedebtor actudly resdeson the parcd, ahomestead may
be usad for purposesather thanasadwdling. Inrel ockey’sEdate, 128 N.W. 833, 834 (Minn. 1910).
Theterm “occupancy” inthe homestead exemption datuterefersto the debtor’ sactud occupancy. Quenl
V. Peterson, 49 N.W. 390, 391 (Minn. 1891). Tofulfill the actua occupancy requirement, adebtor does
not need to have a condant physca presence, 0 as to make a man's resdence his prison. Inre
Smoinikar, 200 B.R. 640, 644 (Bankr. D. Minn. 1996). Actud occupancy, however, requiresmorethan
an intent to occupy the property inthefuture? 1d (quating Clark v. Dewey, 71 Minn. 108, 73 N.W. 639,
639-40 (1898)).

Dediding Whether the“ Occupy” Element of M.SA. §510.01 is Sttiffied isa L egd, not Factud.,
Determindion

The Bank argued that the bankruptcy court improperly decided that occupancy under M.SA. 8
510.01 may be satisfied on afectud, indead of legd, bass. The bankruptcy court noted that whether or
not the Debtor head a legd right to occupy the property as of filing, the Debtor did maintain a physca
presence in an income-producing use of the property with the permission of the life tenant as a matter of
fact. According to the bankruptcy court, thet was enough to prove occupancy under M.SA. 8 510.01.

2 The bankruptcy court listed the Debtor’ sintent to occupy the Property in the future as afactor
supporting the finding thet the Debtor stisfied the “ occupancy” dement of M.SA. 8 510.01.
According to the Minnesota Supreme Court, intent is not enough to support aholding of actud
occupancy. See Smainikar, 200 B.R. a 644 (citing Muscdav. Wirtjes, 310 N.W.2d 696, 698 (Minn.
1981)).




We disagree with the bankruptcy court and hold that occupancy under M.SA. 8 510.01 requires
adetermingtion of alegd, not merdy factud, right of occupancy and possession. Minnesotalaw requires
alegd right to occupancy and possession of a parcd of red edate for which a homesteed exemption is
clamed under M.SA. §510.01. SeeKdly v. Baker, 10 Minn. 154 (Minn. 1865) (dlowing adebtor to
exempt atwo story building as his homestead where part of the building was used ashisdwdling and part
was rented by athird-party for commercid purposes because the debtor had both an ownership interest
and the exdusiveright to occupy and possessthe building in its entirety if he so chose); Inre Emerson, 60
N.W. 23 (Minn. 1894)(holding that the character of the ownership does not métter aslong asthe debtor
hesalegd right of possession and occupancy to the property); Hddity Philaddphia Trust Co. v. Brown,
232 N.W. 740 (Minn. 1930) (finding thet the debtor was dlowed to exempt a hotd as his homestead
where the debtor hed the exdugve right to occupy the hotdl).  The bankruptcy court’s condusion thet
M.SA. §510.01 requires only afactud, not legd, right to oocupancy was incorrect.

The Debtor did not Occupy the Property

The Debtor did nat meet hisburden of proof thet he had alegdly enforcegble right to occupy the
Property. The Debtor faled to provethat he had alegdly vaid present possessory interest inthe Property
and that he resded on the Praperty on thefiling dete.

Thereisno evidence of a contract between the Debtor and his mother giving the Debtor alegd
nght to possess and occupy the Property. As alife tenant, the Mother has the right to exclusve use,
possession, and occupancy of the Property. SeelnreEhrich 100B.R. 424, 426 (Bankr. D. Minn. 1990).
Without a contract from the Mother granting the Debtor the right to be present on and use the Property,
the Debtor ison the Mother’ s land a her will. At any time during her life, the Mather could change her
course of dedlings with the Debtor and prohibit him from using, possessing, and occupying her Property.
The Mother made no legd agreement to convey any portion of her occupancy rights to the Debotor.

If the Mather hed filed for bankruptcy rdief onthe sameday asher son, shewould havehad aright
to dam the Property exempt as her homestead pursuant to M.SA. §8 510.01 and 510.02. Shedealy
has an ownership right in the Property due to her life estate and could prove that she “occupies’ the
Property asits sole resdent.



The purpose of enacting M.SA. 8510.01 wasto help preserve the homesteed for peoplelikethe
Moather, not the Debtor. Asthe Minnesota Supreme Court Sated in Denzer v. Prendergadt, 126 N.W.2d
440, 444 (Minn. 1964), the test to determine whether a house is “owned and occupied” under the
Minnesota homestead Satute, iswhether such ownership and occupancy affordsacommunity connection
that is Sgnificant enough to give reason to bdieve that the preservation of that connection will, in the long
run, make the Debtor and his family better adleto fulfill their sodd obligation to be sf-audaning. The
homestead exemption is designed to protect adebtor’ s home from creditors. Applicationof Jensen, 414
N.W.2d 742, 745 (Minn.App. 1987). Theintent of the homestead exemptionisto secureadebtor’ shome
agang uncertainties and misfortunes of life and to presarve the home as adwaeling for the debtor and his
o her family. InreMudler, 215 B.R. 1018, 1023 (B.A.P. 8th Cir. 1998), See d<0 In re Johnson, 207
B.R. 878, 881, n.6, dting Denzer, 126 N.W.2d at 444 (Bankr. D. Minn. 1997) (prevention of dedtitution
and dependency of families and promoation of independence over generdions were the purposes for
enacting the Minnesota homestead exemption datute). The Mother isthe one who dependsonthe house
and land to ensure her independence and saif-support.

The Debtor relieson Denzer and Brixiusv. Reimringer, 112 N.W.2d 273 (Minn. 1908), to support
his argument that he should be able to exempt the Property as his homestead. Both cases are factudly
diginct from the caseat bar. |n Denzer, the debtor lived in ahouse on the property he daimed as exempt.
The court in Brixius conddered two pieces of property that were connected at the corner to be oneparce
eventhough aroad ran between the two pieces of property. Thetwo pieces of property operated asone
parcd and the debtor had exdusive ownership and occupancy rights to both properties The Debtor
cannot show thet the Domiciled Parcd and the Property operate as one and he does not have exdusive
ownership or occupancy rightsto both of the parcds.

The Bank argues that the bankruptcy court improperly held that the facts thet the Debtor did not
live anywhere on the Property and was not farming theland on the dete of filing wereirrdevant. Weagree
withthe Bank. A delotor must liveonthe property a thetimeof hisbankruptcy filing to dam such property
as hisexempt homestead. Smoinikar, 200 B.R. a 642 -43. The Debtor could not daim the Property as
his exempt homesteed.



CONCLUSION

The bankruptcy court incorrectly held thet the determination of whether the Debtor “occupied” the
Property for the purposes of M.SA. § 510.01 could be determined based on the facts, indead of soldly
based on alegd right to possession or occupancy. The bankruptcy court ered by conduding that the
Debtor occupied the Property pursuant to M.SA. § 510.01 and could therefore dlaim the Property ashis
exempt homestead. For the foregoing reasons, the judgment of the bankruptcy court is reversed.
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