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KOGER, Chief Judge

Attorney Richard E. Schwartz gppedsfrom two Orders of the bankruptcy court,‘entered June 2,
2000, and August 14, 2000, ordering him to pay certain atorney fees incurred in connection with the
invaluntary bankruptcy petition filed againgt James Kujawa and an additiond sanction in the amount of
$100,000. For the reasonsthet follow, we affirm the Orders of the bankruptcy court.

We have jurisdiction to heer this goped pursuant to 28 U.S.C. 8 158(c).

! The Honorable David P. McDondd, United States Bankruptcy Judge for the Eagtern Didtrict
of Missouri.



FACTUAL BACKGROUND
Thiscaseaisesout of aninvoluntary Chapter 7 bankruptcy petition filed over tenyearsago againgt
James Kujawa d/b/a Restaurant Builders, a building contracting company. (heregfter “Kujava' or
“Debtor”). Thefactud background in this case has been recounted in two published decisons, reported
a InreKujawa, 112 B.R. 968 (Bankr. E.D. Mo. 1990); and In re Kujawa, 224 B.R. 104 (E.D. Mo.
1998), aswdl assavera unpublished decisons contained in therecord on gpped , and weredite only those
facts pertinent to these gppeds.

To summarize, in January 1989, Kujawa and Paul A. Ebding, together with their jointly owned
ertity, Billboard Café a Lucas Plaza, Inc., entered into an agresment to build, co-own and operate the
Billboard Café. Kujawa hed dso contracted to build offices for Tridon Corporation, in which he and
Bbding wered o co-shareholdersaong with Richard E. Schwartz, Es. Schwartz hed incorporated both
Billboard Café and Tridon Corporation and served as generd counsdl to both companies. In addition,
Richard Schwartz & AssodiatesLtd. served asKujawa satorneysasearly as 1988. Schwartz persondly
represented Kujawaiin a leedt five lavauitsin 1988 and 1989 and advised him on various other métters,
induding advisng againg Kujawa s suggestion in Augugt 1989 that he was conddering filing a voluntary
bankruptcy petition. Throughout ther atorney-client rdaionship, Schwartz had access to Kujawa's
busness and persond finendd information and the two of them even shared offices and hed adjoining
desks. According to the Bankruptcy Court, the scope of the relationship between Schwartz and Kujawa
could only be described as“parvasve” SeelnreKujawa, 112 B.R. a 969-70.

Satingin May 1989, adigpute arose between K ujawaon the onehand and Ebdling and Schwartz
on the other concerning the congtruction on both the Billboard Café and Tridon projects. These disputes
auminated with thefiling of an involuntary Chepter 7 petition againg Kujawain late 1989 and Kujawa s
filing amechanic’ s lien againgt Billboard and Tridon in January 1990. Essertidly, Ebding and Schwartz
organized a group of Kujawa's trade creditors and encouraged them to file the involuntary petition.
Schwartz referred the group to Sidney A. Gould, Esg., an atorney dfiliated with Richard Schwartz &
Asodiates, Ltd., who filed the involuntary petition on its behdf. In the face of Kujawa s request for
sanctions based onthedrcumdtances surrounding thefiling of theinvoluntary petition, Gould withdrew from
the case on January 12, 1990, and the petitioning creditors obtained other counsd.



Soontheredfter, two of the petitioning creditorsfiled amotion requesting the Bankruptcy Court to
abstain under § 305(a)(1)? or to permit them to withdraw as petitioning creditors, suggesting that, under
the drcumdtances, it would be in the best interest of the creditors and of the Debtor to permit them to
proceed with their daims againg the Debtor outsde of bankruptcy. Although the Court denied this
moation, the Court ultimately gpproved asattlement agreement between them and the Debotor and permitted
them to withdraw on April 4, 1990. Another creditor was granted permission tointerveneandjaininthe
involuntary petition on March 7, 1990.

On February 21, 1990, Richard Schwartz & Assodiates Ltd. filed its Entry of Appearance on
behdf of Billboard Café and Tridon Corporation and sought to intervene on ther behdf as creditors.
Richard Schwartz & Assodiates dso sought to intervene onitsown bendf, assartingadamintheamount
of $11,163.75 for unpaid legd sarvices furnished to Kujawa prepetition.

OnApril 4,1990, the Bankruptcy Court entered an Order and Memorandum Opinion denying the
moation by Billboard and Tridon to join or intervenein theinvoluntary case. See InreKujawa, 112 B.R.
a 970-72. The Court ds0 granted Kujawa s maotion to disqudify Richard Schwartz & Assodiates as
counsd fromthiscase 1d. a 972-73. Schwartz was, therefore, permitted to participatein the case only
to the extent necessary to pursue hisown dam for attorney fees. In addition, nating thet Schwartz should
have been gpprised of the unethicd nature of his atempt to intervene on bendf of the other creditors
because he had been disqudified in two amilar previous involuntary cases againg hisformer dients the
Bankruptcy Court directed Kujawato file aschedule of cogts and atorneys feesincurred in connection
with, but soldly limited to, his mation to disgudify counsd. Schwartz was given five days theredfter to
object to the requested fees and wias advised that if no such objection wasfiled by him, the Court would
goprove thefees 1d. a 973. Kujawa submitted his schedule of fees and Schwartz objected thereto.
Schwartz dso gppeded the April 1990 Order to the Didtrict Court, who dismissed the gppedls, without
prejudice, as being premature on July 15, 1991.

Meanwhile, while that gpped to the Didrict Court was pending, the Bankruptcy Court hdd find
heerings on April 11, 12, and 13, 1990, on the involuntary petition and Kujawa s motion to dismiss, to

2 Heredfter, unless otherwise noted, dll atutory references are to the United States Bankruptcy
Code, 11 U.S.C. 88 101- 1330 (1994).



requireabond, to awvard atorneys feesand codts, for actud and punitive damages, andfor sanctions. See
InreKujawa, 224 B.R. a 106. At these hearings, the Bankruptcy Court conduded thet the petitioning
creditors had met their burden under 8 303 as to the gppropriate number of petitioning creditors and the
dollar amounts needed and further conduded thet Kujawvawas not generdly paying hisdebtsasthey came
due. 1d. However, the Bankruptcy Court did not meke afind determination on these issues because a
thet time, the gpped of the April 4 Order had not yet been decided by the Didtrict Court.

Subssquently, very littleoccurredinthe caseuntil 1997° when, a thebehest of thestate court judge
who had gayed Kujawa s mechanic' s lien proceedings againg Billboard and Tridon until the bankruptcy
proceadings could be resolved, the Bankruptcy Court entered a find Order dated October 13, 1997,
abgaining and dismissng the involuntary petition pursuant to 8 305(a)(1) and (¢) and directing the parties
to procead with themechanic sliensuitindatecourt. Id. at 106-07. Inthat Order, the Bankruptcy Court
retained limited jurisdiction to resolve any request for the avard of codts, atorneys fees, actud and
punitive damages and for sanctions. On gpped, the Didtrict Court affirmed the Bankruptcy Court’ sOrder
abganing and dismissing the case, and oedificaly conduded that the Bankruptcy Court did not ar in
retaning limited juridiction to resolve the fees, damages, and sanction issues. Id. a 108. The Didrict
Court hdd:

Regardless of whether adismissd pursuant to Section 305(a) drips the bankruptcy court
of itsauthority to impose theremedies sat forth in 11 U.S.C. 8 303(i), . . . the bankruptcy
court dways has the inherent power to impose avil sanctions on the parties who gopear
beforeit. . ... The bankruptcy court, therefore, is free to impose mongary sanctionsin
theform of codts atorneys feesor actud or punitive damagesfor abuse of itsprocedures

Id. (atations and footnote omitted) 1n addition, athough the Didtrict Court dedined the Debtor’ sreguest
to impose senctions itsdf,* the Digtrict Court pecificaly remanded the matter back to the Bankruptcy
Court for adetermination asto an gppropriate award of sanctions, notably commenting:

This Court is shocked by the conduct or, rather, misconduct of atorney Richard E.
Schwartz. Without a doubt this unethical and unprofessond behavior warrants the
impogtion of monetary sanctions. As the bankruptcy court is in the best pogtion to

3 Although little activity occurred in the actud bankruptcy case during this period, the Missouri
Supreme Court publidy reprimanded Schwartz in 1995 for his unethicd conduct in filing involuntary
bankruptcy cases agang hisformer dients, induding Kujawva

* The Digrict Court’sdenid of the request for atorneys fees was made without prejudice.
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[assess] what manner of sanctions is most gppropriate, this Court beieves thet it should
mike thet determination.

Fadlowing this directive by the Didrict Court, the Bankruptcy Court issued an Order sdting a
hearing regarding the gppropriate sanctions to be assessad againg Schwartz. At that time, the Debtor
sought an award of atorney feesand cogtsin the amount of $66,601.99 againg Schwartz, the petitioning
creditors, and James E. Parrot, Esq. (Schwartz' s associae who represented Schwartz in atempting to
intervene in theinvoluntary bankruptcy case); actud damagesin theamount of $250,000 againgt Schwartz
and Parrot; and $1 million in punitive dameges againgt Schwartz and Parrot. Hearing on the issue of the
damages was st for February 8, 2000. Meanwhile, the parties commenced discovery.

At apretrid hearing hedd on February 2, 2000, counsd for the Debtor advised the Court thet
Schwartz was refusing to provide him with afinendd satement or ansver any questionsregarding hisnet
worthinrdationtothe Debtor’ spunitive dameage request and herequested thet the Court compd Schwartz
to answer questions regarding his net worth. Following some discussion asto this request and the serious
concern expressed by Schwartz' s attorney that the information would somehow be made public, the
Bankruptcy Court ordered Schwartz to submit to the Court, in a sedled envelope, afinandd Satement
amilar to one used by banks in loan gpplication Stugions and which itemized assets and lighilities and
indicated anet worth. The Court said it would not open the envel ope unless it decided to award punitive
damages.

Also a the February 2 pre-trid hearing, Schwartz's attorney indicated thet the Debtor had not
responded to certain discovery requests, ether. Paticulaly, Schwartz' s atorney advised the Court thet
he was seeking cartain finandd information from the Delotor o that he could defend againgt the Debtor’s
actud damage dams for logt profits and pain and suffering, which were described as damaged credit
ratings and humiliation basad on the Debtor’ sfinandd dtuation. At this hearing, dthough counsd for the
Debtor indicated thet the Debtor was abandoning thedam for logt profits, the Court neverthelessdirected
the Debtor to comply with Schwartz' s discovery requests because the dams for pain and suffering were
based on hisfinandd stuaion. Spedficdly, the Debtor was ordered to provide Sgned releases so that
Schwartz could obtain the Debtor’s income tax and sodd security information from the gppropriate
government authorities



At the hearing conducted February 8, 2000, counsdl for the Debtor announced that the Court’s
order directing the Debtor to comply with Schwartz' s discovery requests had been emationdly troubling
to the Debtor and that he was now withdrawing dl of hisactua damage dams thus seeking only atorney
fees, codts, and punitive damages. He requested that the Court reconsider the order requiring the Debtor
to 9gn the rleases as they were not rdevant to the remaining daims. The Bankruptcy Court granted the
Debtor’ srequest over Schwartz' s objection and the hearing on Schwartz' s lidhility for atorney fees and
punitive damages basad on the bad fath filing proceeded as scheduled.

Also a thet hearing, Schwartz turned over a seded enveope containing afinandd Saiement as
directed by the Court a the February 2'* hearing. Again the Court indicated it would not look &t the
document unlessit determined that it needed to, as previoudy agreed.

On dune 2, 2000, the Bankruptcy Court entered its Order and Memorandum Opinion in which,
among other things, the Court denied the sanction requestsagaingt attorneys Parrot and Carter and ordered
minmd sanctionsagaing two of the petitioning creditors. No one has gppedled those portions of the June
2" Order.

As to Schwartz, the Bankruptcy Court held thet it could not award punitive dameges againgt
Schwartz under 8 303(i) becausethe Court hed abstained under 8 305. However, the Bankruptcy Court
concluded, basad on the language contained in the Didrict Court’s decigonin the previous gpped which
remanded for assessment of sanctions; that it had the authority to avard a sanction under its “inherent
power toimpose dvil sanctions on the partieswho appear beforeit,” InreKujawa, 224 B.R. a 108, and
under Federd Rule of Bankruptcy Procedure 9011. On those bases, the Bankruptcy Court ordered
Schwartzto pay nearly dl of the Debtor’ srequested atorneys fees, totaling $78,409.83, disalowing only
asmdl portion of the fees because they had been incurred in filing the mechanic s lien rather than dedling
with the bankruptcy itsdf.

In addition, in the June 2" Order, the Bankruptcy Court spedificdly stated that it was retaining
juridiction for the Sole purpose of assessing a further sanction againg Schwartz in an amount necessary
to deter him from filing future bed fath involuntary petitions such as this one. The Court found thet
Schwartz sfinanad gatus may be afactor in determining the gppropriate amount of additiond sanctions
the Court would assess and indicated it had therefore reviewed the financid statement thet hed been filed
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under sed. The Court found, however, that thefinandd satement Schwartz had provided under sed was
Inadequate and inconggent. In part, the Bankruptcy Court described the inadequate financid Satement
asfolows

Notably, the finendd datemen is overwhdmingly left blank. For example, the spaces
provided for such itemsasjoint debts, joint assts, annud income, annud expenditures,
contingent ligbilities U.S. Government & marketablesecurities, non-marketablesecurities,
invesments in red edate life insurance caried, vesed interes in deferred
compensation/prafit-sharing plansandloansowing banks, brokers financecompanies, and
others, aredl blank.

Because the Court determined the financid statement to be “woefully inadequeate’ and of little usein
determining net worth, earning cgpecity, and the amount of monetary sanction thet would deter Schwartz
from engaging in future misconduct, the Court ordered Schwartz to produce his persond tax recordsand
other detailed persond finanda information, o under sedl to be protected by the Court, for purposes
of assessing an appropriate sanction. Schwartz gopeded this Order (“the June 2 Order™”).

OnJuly 5, 2000, Schwartz filed amation in the Bankruptcy Court requedting thet the Court return
the origind financid Satement. Among other things, Schwartz assarted thet the Bankruptcy Court had no
need for his persond finandd information Snce Schwartz hed never raised inahility to pay sanctionsasan
dfirmaive defense and, ating case law authority, suggested such a defense hed therefore been waived.
He dso filed amation for say pending goped before us, which we denied on July 14, 2000, because he
hed not firgt gpplied for agtay from the Bankruptcy Court. On July 17, 2000, Schwartzfiledamationin
the Bankruptcy Court to stay the une2™ Order until after weruled on hisgpped, arguing particularly that
he was likdly to prevail on the portion of the Order requiring him to produce the detailed financid
informetion.

On August 14, 2000, while the goped from the June 2™ Order was pending and the partieswere
in the process of briefing their respective arguments in thet goped, indeed of granting Schwartz' s request
for agtay pending goped , the Bankruptcy Court entered an Order and Memorandum Opinion (“the August
14" Order”) inwhich the Court withdrew the part of the June 2™ Order that required Schwartz to produce
the detalled tax and finendd information, and insteed ordered Schwartz to pay $100,000 as an additiond
sanctionunder Rule 9011 s asto“ deter him from futuretransgress onsof thekind described inthe Court's
June 2, 2000 Memorandum Opinion.” The Court dso denied Schwartz srequest for return of the origina



financid Satement, Sating thet it would resed the document and preserve it in caseit was needed as part
of the record on gpped. Schwartz gppeded the August 14™ Order and the two gpped's have been
consolidated.

DISCUSSION
On goped, Schwartz assarts thet the Bankruptcy Court erred in bothitsaward of attorneys fees
(inthe June 2 Order) and the additiond $100,000 sanction (in the August 14" Order). He dso asserts
that the Bankruptcy Court should bereguired to return to him thefinancid document thet he hed filed under
.

Standard of Review

We review the Bankruptcy Court’ saward of sanctionsfor abuse of discretion. SeeCooter & G4l
v. Hatmarx Corp., 496 U.S. 384, 110 S. Ct. 2447, 110 L.Ed.2d 359 (1990); Grunewddt v. Mut. Life
Ins. Co. (In re Coones Ranch, Inc.), 7 F.3d 740, 743 (8" Cir. 1993); Ebearsold v. Del aughter (In re
Del_aughter), 213 B.R. 839, 841 (B.A.P. 8" Cir. 1997). “Thus, we should reversetheaward only if we
condude thet it was basad on “an erroneous view of the law or on adearly erroneous assessmeant of the
evidence™” Inre Del aughter, 213 B.R. at 841 (quating Cooter & Gell, 496 U.S. a 405, 110 SCt. a
2461). “A finding is‘ dearly eroneous when dthough thereis evidence to support it, the reviewing court
on the entire evidence is left with a definite and firm conviction that a mistake has been committed.”
Andersonv. Bessemer City, 470 U.S. 564, 573, 105 S.Ct. 1504, 1511, 84 L .Ed.2d 518 (1985) (quating
United Statesv. U.S. Gypsum Co., 333 U.S. 364, 395, 68 S.Ct. 525, 542, 92 L .Ed. 746 (1948); accord
In re Waugh, 95 F.3d 706, 711 (8" Cir. 1996); Chambadainv. Kula (In re Kula), 213 B.R. 729, 735
(B.A.P.8" Cir. 1997). “If the bankruptcy court' s account of the evidenceisplausiblein light of the entire
record viewed, it must be upheld even though we may have weghed the evidence differently had webeen
dtting asthetrier of fact.” Forbesv. Forbes (In re Forbes), 215 B.R. 183, 187 (B.A.P. 8" Cir. 1997)
(ating Anderson, 470 U.S. at 573-74, 105 S.Ct. at 1511). Whentherearetwo pamissbleviewsof the
evidence, the BAP may nat hold that the choice mede by the trier of fact was dearly erroneous. Inre
Lemaire, 898 F.2d 1346, 1349 (8" Cir. 1990).




The Award of Attorneys Fees

Schwartzraises severd arguments assarting that theaward of atorneys feesinthe June2™ Order
was improper and excessve® We firg address Schwartz's assertion that the Debtor’s undean hands
should have preduded what Schwartz refersto as a“windfal monetary avard” to the Debtor intheform
of theaward of attorneys fees. Schwartz pointsto threeitems as evidence of the Debtor’ sundlean hands
(1) the Debtor’ s protracted defense to the invaluntary bankruptcy casefiled againg him, for which al the
Code dementswere present; (2) thefact thet the Delator ultimatdy dropped dl of hisactud damagedams
agang Schwartz; and (3) dleged migrepresentations by the Debtor to his own atorneys regarding his
ability to pay hisatorneys fees. Wefind each of these suggestions to be without merit.

Fr4, despitethe presence of thetechnicd dementsfor filing aninvoluntary bankruptcy proceeding
agang the Debtor (i.e, that the Debtor had no bona fide dispute to the petitioning creditors damsand
that therewere asufficient number of petitioning creditorswith daimsin an gppropriate dollar amount, see
11 U.SC. 8 303(b)(1)), both the Bankruptcy Court and the Didrict Court have dearly found that the
invaluntary bankruptcy petition filed againg the Debotor in this case was improper from its inogption and
undoubtedly condtituted unethical conduct on Schwartz's pat.  We wholeheartedly disagree with
Schwartz s characterization of the Debtor’ s attempts to defend againg the improper involuntary petition
asingppropriate or even questionable under the drcumgtances of thiscase, particularly sncethe evidence
supportstheinference that Schwartz and Ebding put the Debtor into apogition where hetechnicdly fit the
Code requirements for an involuntary petition in the firgt place by failing to pay him on the Billboard Cefé
and Tridon projects.

°> We agree withthe Debtor that, based on the Didtrict Court’ s opinion remanding for assessment
of sanctions, Schwartz is prohibited under thelaw of the case doctrinefrom now contesting the Bankruptcy
Court’s ahility to impose sasnctions as such. See South Center Enters,, Inc. v. Farrington, 829 F.2d 651,
655 (8" Cir. 1987) (thelaw of the case doctrine requires that a decison on aformer gpped be followed
in any subsaquent proceadings in that court or alower court unless evidence subsequently introduced is
subgantidly different). In other words, we agree that Schwartz cannat now argue that heis not ligble for
some form of sanctions. However, the Didrict Court did not decide theform or amount of the gppropricte
sanctions to be imposed.  As a redult, to the extent Schwartz contends that his conduct was not
sanctionable or thet the Didrict Court did not decide that issue, we find those arguments to be without
merit. We decide only the gppropriateness of the manner and amount of sanctions actualy imposed.

9



Second, we rgect Schwartz' s assartion thet the Debtor has undean hands because he ultimately
dropped dl of hisactud damege dams or that heis not entitled to the fees generated in his atempts to
pursue actud damages. The Bankruptcy Court gpedificaly found that the Debtor’ sabandoning hisactud
damage damsin the face of further litigation did not meen that the daims were without merit or thet the
work was unnecessary and the record supports this determingtion. The Bankruptcy Court’s condusion
on this point is supported by the record and was not dearly erroneous.

Third, the record does not support Schwartz sdlegetion that the Debtor made misrepresentations
to his own atorneys regarding his ahility to pay hisatorneys fees. Even assuming the Delotor made an
annud sdary of $60,000 to $70,000 in some of the years fter the involuntary petition was filed and thet
he recaived a $52,000 severance package from ancther company during the last ten years, this does not
compd the condusion thet hewas adleto pay hisattorneys feesor that he made migrgpresentationsto his
atorneys regarding his aility to pay them. Furthermore, and more importantly, the Debtor’ s &bility or
inability to pay hisatorneys fees aswel ashisatorneys expectation as to how they would be pad, is
imdevant in congdering Schwartz' slidility asasanction therefor. See Inre Sine, 254 B.R. 244, 252
(B.A.P. 9" Cir. 2000) (holding that the merefact thet the debtor had obtained pro bono representation and
would not haveto pay for her atorney’ sservicesdid not makean award of atorney feesunjustin 8 523(d)
context).

In sum, we rgect outright Schwartz' s arguments that the Bankruptcy Court erred in its award of
atorneys fees because of any dlegaions of undean hands on the part of the Debtor.

Schwartz next argues that the fee awvard waas unjudified and unreasonable under Rule 9011. As
Schwartz suggests, the United States Supreme Court hes sad that Rule 11° is not intended to be a fee
shifting datute; that the purpose of Rule 9011 sanctionsisto deter rather than to compensate; and that the
sanction should not be more severe than reasonably necessary to deter reptition of the conduct by the
offending person or comparable conduct by amilarly stuated persons. See Coater & Gdl v. Hatmarx,
496 U.S. a 409, 110 S. Ct. at 2462, Advisory Committee Notesto Fed. R. Civ. P. 11; Divanev. Krul

® Casssinterpreting Fed. R. Civ. P. 11 gpply to Fed. R. Bankr. P. 9011 determinations. See In
re Coones Ranch, 7 F.3d 740. For purposes of amplicity, we sometimes refer to these two rules

interchangegbly.
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Elec. Co., 200 F.3d 1020, 1030 (7™ Cir. 1999). Schwartzaso correctly assartsthat afee award under
Rue 9011 must be reasoneble and that generdly atorney fees incurred in pursuing an goped are not
recoverable under Rule 9011 unless the gppdlate court determines that the gpped was frivolous See
Cooter & Gdl v. Hatmarx, 496 U.S. at 406-07, 110 S. Ct. at 2461-62.

We disagree, however, that these principles mandate areversd of the June 2™ Order in this case.
For the reasons st forth below, we bdieve the avard of atorneys fees was proper under Rule 9011
Neverthdess adetailed discusson of theissue of whether the attorney fee awvard was gppropriate under
Rule 9011 isnot necessary herebecausetheaward can beaffirmed under the Bankruptcy Court’ sdternate
bag s for avarding the fees, namdly, the Court’ sinherent authority to meke the awvard.

Inits June 2 Order, after discussing the various theories under which bankruptcy courts can
award sanctions, the Bankruptcy Court found thet it could order sanctionsiin this case ether under Rule
9011 or under itsinherent power to do s0. However, the Bankruptcy Court did not specify under which
of these two theories it was meking the June 2™ award of atorneys fees. In any event, consdering thet
the Bankruptcy Court was sanctioning Schwartz for conduct beyond the Sgning of pleedings in vidaion
of Rule9011(b), and cong dering thet the Bankruptcy Court’ sandysisfor atorney fee sanctionsbeganwith
the Didrict Court’s remand for an award of sanctionsexpressy based on the Bankruptcy Court’ sinherent
authority, and further congdering the exceptiond facts and arcumdances of this case, wefind theinherent
power to sanction to be particularly gpplicable here

In Chambersv. NASCO, Inc., 501 U.S. 32, 111 S. Ct. 2123, 115 L.Ed.2d 27 (1991), the
Supreme Court endorsed the federd courts inherent authority to impose sanctions, indluding awards of
atorneys fees, agang the attorneys who gppear before them. 1d. 501 U.S. a 45, 111 S. Ct. at 2133;
see d Greiner v. Gity of Chamgplin, 152 F.3d 787, 789-90 (8" Cir. 1998) (recognizing the court's
inherent power to assess atorneys feesas asanction). This ability extends to the bankruptcy courts as
wdl. SeeGlater v. Mroz (In re Mraz), 65 F.3d 1567 (11™ Cir. 1995); In re Clark, 223 F.3d 859, 864
(8" Cir. 2000) (bankruptcy court has inherent authority to impose civil sanctions for abuses of the
bankruptcy process, section 105 gives bankruptcy courtsthe broad power to implement the provisons of
the bankruptcy code and to prevent an abuse of the bankruptcy process, which indudes the power to
sanction counsd); Franchiss Tax Board v. Lapin (InreLapin), 226 B.R. 637, 641 (B.A.P. 9" Cir. 1998)
(bankruptcy court has inherent power to impose sanctions, even agang non-paties).  Although the
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Suprame Court warned that “[b]ecause of ther very potency, inherent powers must be exercised with
resraint and discretion,” the Supreme Court unambiguoudy held thet “a court may assessattorney’ sfees
when aparty has *acted in bad faith, vexaioudy, wantonly, or for oppressve reasons’” Chambers, 501
U.S. a 44-46, 111 S. Ct. a 2132-33 (citations omitted).

Furthermore, the Supreme Court hel d that theinherent power can beinvoked despitetheexistence
of procedurd rules which sanction the same conduct and that such rules such as Rule 11, are not
subdtitutes for the inherent power. I1d. 501 U.S. at 46, 49, 111 S. Ct. at 2133, 2135; accord Inre Mroz,
65 F.3d a 1575. Asthe Eleventh Circuit interpreted Chambersin the bankruptcy context:

The inherent power to sanction is both broader and narrower than these other means of
impoang sanctions: “[W]hereas each of the other mechanisams reaches only certain
individuds or conduct, the inherent power extends to a full range of litigation abuses”
[Chambers, 501 U.S. a 46, 111 S. Ct. & 2133] Therefore, dthough certain conduct
may or may nat be vidative of Rule 11 or Bankruptcy Rule 9011, it doesnot necessxily
mean that a party will escape sanctions under the court’ sinherent power.

In re Mroz, 65 F.3d a 1575 (additiond citations omitted).

Consquently, dthough Schwartz raises severd arguments as to why the Court's award of
atorneys fees was eroneous under Rule 9011, we need not decide those issues here because the
Bankruptcy Court in this case hed the inherent authority to sanction Schwartz for hisimproper conduct in
connection with the bankruptcy procesdingsfiled againg Kujawva

[W]hen there is bad-faith conduct in the course of litigation that could be adequatdy
sanctioned under the Rules, the court ordinarily should rdly on the Rules rather then the
inherent power. But if in the informed discretion of the court, neither the Satute nor the
Rules are up to the task, the court may safdy rely onitsinherent power.

Chambers, 501 U.S. a 50, 111 S. Ct. at 2136. Thus, regardless of whether Schwartziscorrect thet the
atorneys fees could not have been properly awvarded under Rule 9011, the Bankruptcy Court could,
acoording to the Supreme Court, sefdly rely onitsinherent power to award the attorneys  fees under the
drcumgtances of thiscase.
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That being the case, the invocation of the Bankruptcy Court’ sinherent power required afinding
that by ingtigating and pursuing theinvoluntary bankruptcy petition againgt Kujawa, Schwartz“ acted inbed
fath, vexatioudy, wantonly, or for oppressve reesons” Chambers 501 U.S. at 44-46, 111 S, Ct. at
2132-33; accord In re Mroz, 65 F.3d at 1575; but see Harlen v. Lewis, 982 F.2d 1255, 1260 (8" Cir.
1993) (finding thet the Supreme Court did not intend the“ bed fath” reguirement to limit the gpplication of
monetary sanctions under the inherent power; the didrict court had inherent power to impose sanctions
without expliat finding of bed faith).

Inany event, bath the Bankruptcy Court and the Didrict Court have mede therequired finding thet
Schwartz acted in bed faith, vexaioudy, wantonly or for oppressve reesons. The language used by the
Didrict Court in its remand for sanctionsleaves no doulbt thet the issue of bad faith, aswdl astheissue of
sanctionability pursuant to the Court’ s inherent power, has dready been decided, see In reKujawa, 224
B.R. a 108, and istherefore the law of the case’

Furthermoare, “[] court mug, of course, exercise caution ininvoking itsinherent power, and it must
comply withthe mandates of due process, bath in determining the requistebed faith exigsand in assessng
fees” Id. 501 U.S. a 50, 111 S, Ct. & 2136 (citation omitted).

Due process requires thet the attorney (or party) be given fair notice thet his conduct may
warrant sanctions and the ressons why. Donddson v. Clark, 819 F.2d 1551, 1559-60
(11" Cir. 1987) (discussing Rule 11 sanctions). Natice can comefromthe party seeking
sanctions, fromthe court, or both. Id. a 1560. In addition, the accused must be given an
opportunity to respond, ordly or in writing, to the invocation of such sanctions and to
judtify hisactions

Inre Mroz, 65 F.3d a 1575-76. Astotheissueof Schwartz' sbad faith in pursuing thiscase, besdesthe
fact that thisissue has been decided by the Didtrict Court and Schwartz did not gppedl that decison ondue
process or any other ground, we concude thet he recaived due processon that issuein any event. Asthe
Bankruptcy Court found, Schwartz had been disqudified in other previous Smilar cases before the
Bankruptcy Court for the Eagtern Didrict of Missouri and o he should have been fully gpprised of the

" BEvenif theissues of bed fath and sanctionability were not barred by thelaw of the case doctrine
under the Didrict Court’ s ruling, we note for whet it isworth that the record amply supportsafinding thet
Schwartz acted in bed faith in pursuing this case
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ethicd gandards governing the practice of law before the Bankruptcy Court. SeelnreKujawa, 112B.R.
a 973. But even if he was somehow unaware of the ingopropriateness of his actions before he
orchedtrated the filing of the bankruptcy petition againg Kujawa, he was certainly natified through
Kujawa s answver thereto and Kujawa s repeated motions for sanctions. Consequently, there can be no
guestion thet Schwartz hed fair noticethat his actionsin pursuing this case could warrant sanctionsand he
had ampleopportunity to respond or otherwise changethe course of action o asto prevent sanctionsbeing

imposad againg him.

Furthermore, as to the actud sanctions imposed, not only did the motions filed by the Debtor
soedificdly request atorneys fees and punitive damages, thereby providing Schwartz with notice, the
Didrict Court expresdy remanded for an award of mongtary sanctions, specificaly and notably suggesting
thet attorneys fees and punitive damages may be waranted. The parties then engeged in extensve
discovery pertaining to the request for atorneys s fees and punitive damages and the Bankruptcy Court
conducted afull evidentiary hearing S0ldly on theissue of sanctions: Thus, by the time the Court medeits
actud sanction award on June 2, not only had Schwartz been given repested notice asto the possibility
(or, rather, likeihood) of the impogdtion sanctions, he was given ample opportunity to respond to the
invocationof thesanctionsand heinfact did respond, both ordly and inwriting. Planly, Schwartz recaived
due processin the impodtion of the atorneys fees sanction under the sandard expressad in Chambers.
The cases dited by Schwartz for the propodtion that he did not recaive due process are dl distinguishable
onthefacts

In sum, as the Chambers Court reasoned:

The impodtion of sanctions in this ingance transcends a court's equitable power

concerning relaions between the parties and reaches a court’s inherent power to police

itsdf, thus sarving thedud purpose of “vindica[ing] judida authority without resort to the

more dradtic sanctions available for contempt of court and mak[ing] the prevailing party

whole for expenses caused by his opponent’ s obstinecy.”
Id. 501 U.S. a 46, 111 S. Ct. a 2133 (citations omitted). We believe this is precisdy what the
Bankruptcy Court’s award of atorneys fees achieved in this case: it vindicated the Bankruptcy Court’s
authority without resort to the more dragtic contempt finding and it made the Debtor whole by awarding

him hislegd expensesincurred due to Schwartz's misconduct.
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Having found that the June 2™ award of atorneys fees can be affirmed under the Court’ sinherent
authority toimpose sanctions, thehaldingsin Cooter & Gdl v. Hatmarx, 496 U.S. at 406-07, 110 S. Ct.
a 2461-62, limiting Rule 9011 awards do not goply here. That baing the case, we condude it was not
error for theBankruptcy Court tointerpret the Digtrict Court’ sremand for impogition of monetary sanctions
to induded| thefeesgemming from theimproper bankruptey filing, induding thoseincurred in connection
with the gpped to the Didrict Court. Kujawa could not have been made whole without an awvard of the
feesincurred on that gppedl.

Fndly, the Bankruptcy Court addressed the particular issuesregarding the reasonableness of the
atorneys fees induding the dleged double hilling for inter-office conferences, daims of overlavyering,
and thelike, in the June 2™ Order and we cond ude that the Bankruptcy Court’ s findings on those issues
werewithin its discretion. The June 2™ Order awarding atorneys feesis therefore affirmed.

The Additiond Sanction in the Amount of $100,000
Asmentioned above, inits August 14" Order, the Bankruptcy Court withdrew the portion of the
Jdune 2 Order requiring Schwartz to produce detailed tax and finencid information for purposes of
asssing an additiond sanction and ingtead assessed the additiond sanction in the amount of $100,000
agang Schwartz under Rule 9011 “ sufficient to deter him from future transgressons of thekind described
in the Court’s June 2, 2000 Memorandum Opinion.”

Although the Bankruptcy Court specificaly mede the additiond sanction award under Rule 9011,
we condude thet for the reasons discussed above pertaining to the attorneys  fees, the additiond sanction
can be afirmed under the under the Court’ s inherent authority to sanction the parties who gppear before
it. “[T]heruleis sttled ‘thet if the decison bdow is correct, it mugt be affirmed, athough the lower court
relied upon awrong ground or gave awrong reeson.””  In re Mroz, 65 F.3d a 1574 (quating Brown v.
Allen 344 U.S. 443, 459, 73 S. Ct. 397, 408, 97 L.Ed. 469, 490 (1953)) (other citations omitted);
accord Hobbsv. Evans, 924 F.2d 774, 777 (8" Cir. 1991) ("inthereview of judicid proceedingstherule
is setled thet if the decison bdow is corredt, it must be affirmed, athough the lower court relied upon a
wrong ground or gave awrong reason”) (citations omitted). While we do not believe Rule 9011 was a
“wrong ground” on which to award the sanction, discussed below, we condude thet the inherent power
to sanction was an equaly gpplicable bass on which to order the sanction.
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Agan, thefinding that Schwartz acted in bed faith, vexatioudy, wantonly, or for oppressveressons
and that his conduct was sanctionable has aready been made by both the Bankruptcy Court and the
Didrict Court and istherefore the law of the case. The Didrict Court explicitly directed the Bankruptcy
Court to enter monetary sanctionsagaing Schwartz pursuant to itsinherent authority todo so. And again,
“dthough certain conduct may or may not be violaive of Rule 11 or Bankruptcy Rule 9011, it does not
necessrily mean that aparty will escape sanctionsunder the court’ sinherent power.” InreMroz, 65 F.3d
a 1575. Furthermore, Schwartz engaged in misconduct that went beyond the mere Sgning of pleadings
thereby making theinherent authority to sanction particularly gppropriate. Conssquently, aswiththeaward
of atorneys fees, the additiond sanction fdlswithin the Court’ sinherent ability to sanction, regardless of
whether it was parmissble under Rule 9011.

Inthedternative, webdievetheadditiond sanction award can be affirmed under Rule 9011 inany
event.

Rdying on the current verson of Rule 9011, Schwartz assarts thet the Bankruptcy Court erredin
falling to conduct a show cause hearing prior to imposing the additiond sanction under Rule 9011, Rule
9011(c)(2)(B), as currently amended, provides that “[m]onetary sanctions may not be awvarded on the
court’ sinitidive unless the court issuesits order to show cause before avaluntary dismissa or settlement
of the dams meade by or againd the party which is, or whose atorneys are, to be sanctioned.” Fed. R.
Bankr. P. 9011(c)(2)(B) (1997). Initidly, wenatethat Schwartz incorrectly assertsthat the sanctionswere
mede on the court’s own initiative; the sanctions were awarded pursuant to the Debtors requests for
sanctions

Moreover, the verson of Rule 9011 relied upon by Schwartz does not gpply in thiscase Rule
9011 was amended effective December 1, 1997, to track the 1993 amendment to Rule 11 of the Federd
Rulesof Civil Procedure. See Runfala& Asocs, Inc. v. Spectrum Reporting 11, Inc., 88 F.3d 368, 373
(6™ Cir. 1996). At thet time sgnificant changeswere madeto therule, induding the addition of the show
causerequirement in Rule 9011(c)(2)(B). Asrdevant here, theprior verson of Rule 9011 merdy provides
that the presence of an atorney’ s Sgnature on a pleading or motion is a catificate tha:

the atorney or party has read the document; thet to the best of the atorney’ s or party’s
knowledge, informetion, and bdief formed after ressonable inquiry it iswell-grounded in
fact and is warranted by exiding law or a good fath argument for the extenson,
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modification, or reversd of exiding law; and that it is not interposed for any improper
purpose, such asto harass, to cause dday, or toincreasein the codt of litigation. ... Ifa
document issigned in vidlation of thisrule, the court on mation or onitsown initiative, shall
impose on the person who sgned it, the represented party, or both, an gppropriate
sanction, which may indudean order to pay to the ather party or partiestheamount of the
reasonable expensesincurred because of thefiling of the document, induding aressoncble
atorney’sfee

Fed. R. Bankr. P. 9011(a) (1987).2 The prior verson contained no requirement that the court issue an
order to show cause beforeit could enter amonetary sanction award.

Contrary to Schwartz' s contention & ord argument that we are to look & therule in effect when
the Bankruptcy Court entered the sanction order on August 14, 2000, Schwartz's conduct is to be
reviewed under the Sandards gppli cable when hisconduct took place. See Retired Chicago Police Asoc,
v. Hremen's Annuity and Benefit Fund of Chicago, 145 F.3d 929, 933 (7" Cir. 1998) (“[4Ithough Rule
11 was amended in 1993, we review [the atorney’s] conduct under the Sandards goplicable when his
conduct took place’); seedso Runfola& Assocs v. SpectrumReparting I, 88 F.3d at 373 (it waswithin
the didrict court’ sdiscretion asto which verson of Rule 11 gpplied where rule was amended in the period
between the improper conduct and the issuance of sanction order). In this case, the vagt mgarity of the
conduct consdered by the Bankruptcy Court in making the Rule 9011 award occurred prior to the 1997
amendmentstothe Rule. Thus, the earlier verson of the rule gopliesin this case and as areault, the Court
was not required to conduct a show cause hearing prior to issuing sanctions.

Ingtead, under the prior verson of Rule 9011, Schwartz was entitled to notice and an opportunity
to be heard. As discussed above, there is no question following the Didrict Court’s remand and the
Bankruptcy Court’ snotice, which expresdy identified the hearing as* ahearing onthe gppropriate sanctions
to beentered againg Richard Schwartz” pursuant to the Didtrict Court’ sremand, that hereca ved adequete
due processon theissue of sanctions. See Syder v. Dewoskin (InreMahendra), 131 F.3d 750, 758 (8"
Cir. 1997) (notice and opportunity to defend againg potential sanctions charge satisfies due process under
Rule9011); InreClark, 223 F.3d & 864-65 (an individua must receive natice and an opportunity to be

8 Rule 9011 was amended in 1991 to daify that it aso applies to pleadings which cause
unnecessary delay or neadlessincreasein the cogt of the adminidration of the estate; however, aspertinent
here, the 1991 verson of the rule was subgtantively the same asthe 1987 verson. SeeFed. R. Bankr. P.
Advisory Committee Note (1991 Amendment).
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heard before sanctions may be impased; natice is suffident if it informs the parties that the court is
congdeaing imposing sanctions).

Schwartz next assarts that the Bankruptcy Court erred in imposing the $100,000 sanction in
addition to the fee awvard dready assessad, pointing out that Rule 9011(c)(2) identifiesthe possbletypes
of sanctions under that rule in the digunctive® However, as with the show cause requirement discussed
immediady above, thelanguage relied upon by Schwartz was added to therule by the 1997 amendments
the prior verson did nat contain the digunctive language dited by Schwartz. Indeed, the prior verson of
Rule 9011(a) merdy provided thet if adocument was Sgned in violaion of the rule, the court on mation
or on its own initigtive shal impose “an gppropriate sanction, which may indude an order to pay to the
other party or partiestheamount of the reasonable expensesincurred because of thefiling of the document,
induding areasonable atorney’sfee” Wefind no redriction in this prior verson of the rule limiting the
sanctions in the manner suggested by Schwartz. The only limitation contained therain is thet the sanction
be“gppropriate.” Accord Kirk Capitd Corp. v. Bailey, 16 F.3d 1485, 1490 (8" Cir. 1994) (discussing
the differences between the old verson and the new verson of Rule 11 and conduding thet the old rule
smply reguires an “ gopropriate sanction” and does not mandate thet the sanctioning court go through

° Rule 9011(c)(2), as currently amended, provides

A sanction imposed for vidlaion of thisrule shdl be limited to what is sufficent to deter
repetition of such conduct or comparable conduct by otherssmilarly Stuated. Subject to
the limitations in subparagraphs (A) and (B), the sanction may consgt of, or indude,
directives of anonmonetary neture, an order to pay apendty intothecourt, or, if imposed
on motion and waranted for effective deterrence, an order directing payment to the
movant of some or adl of the reasonable atorneys fees and other expensesincurred asa
direct result of the violation.

Fed. R. Bankr. P. 9011(0)(2) (1997).
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andyzing which sanction condtitutes the least severe sanction that will adequatdly deter the undesirable
conduct; thedigtrict court had discretion toimpose nonmonetary sanctionsbut wasnot required to do 0).1°

Having determined that the prior verdongpplies, sanctions under éther verson of Rule 9011 are
tied to an atorney’ s Sgnature on apleading or document filed with the court. See In reMroz, 65 F.3d a
1572. Sanctionsarewarranted when (1) thedocument isfrivolous, legdly unreasonable, or without factua
foundation, or (2) the pleading isfiled in bed fath or for an improper purpose. Id.

Here, even assuming Schwartz cannat be hed accountable under Rule 9011 for filing the
bankruptcy petition itsdf because he did not actudly Sgn it, he filed severd pleadings upon which the
Bankruptcy Court could have gppropriatdy basad a Rule 9011 sanction, beginning with the mation to
intervene on behdf of Tridon Corporation and Billboard Café in February 1990. The Bankruptcy Court
hed determined to be sanctionable dready in its April 1990 decision on the ground that Schwartz hed
previoudy been advised that such conduct wasingppropriate. InreKujawa, 112 B.R. 968. Over thenext
tenyears, Schwartz Sgned and filed severd additiona documents, al of which semmed from hisimproper
purpose in orchestrating the bankruptcy petition in thefirst place and refusing to sop the proceedings. As
aresult, therecord contains sufficient basesfor the Bankruptcy Court’ sfinding that Schwartz violated Rule
9011 through his variousfilingsin this case and we condude thet thisfinding was not eroneous. Sincethe
Court properly found Schwartz violaied Rule 9011, sanctions were mandetory. See In re Chisum, 847
F.2d 597 (9" Cir. 1988) (imposition of sanctionswhen thereisaviolaion of Rule 9011 ismandatory and
not discretionary); Ebersold v. Del_aughter (Inre Del_aughter), 213 B.R. 839, 841 (B.A.P. 8" Cir. 1997)

10" Because we have determined that the prior version of Rule 9011 applies, Schwartz' s rdiance
on cases such asHutchinsonv. Pfeil, 208 F.3d 1180 (10" Cir. 2000), for both the proposition that hewas
entitled to ashow cause hearing and the propogition thet the Court could not award thetwo different types
of sanctions, ismigplaced. Not only isthet case disinguishable on the facts it is ditinguisheble because
the Tenth Circuit relied on the current verson of Rule 11 whichisnat goplicablehere. Moreover, wenote
thet the Tenth Circuit mentioned the possibility thet under certain exceptiond drcumstances, “ actud notice
and ared opportunity to be heard could subdtitute for the forma procedures spedified in Fed. R. Civ. P.
11(c).” Id. a 1185. Conddering the Didrict Court’s remand and the amount of due process afforded
here, this case may very wel qudify as such exceptiond drcumgtances

Additiondly, even had thecurrent verson of Rule 9011 gpplied, Schwartzisincorrect thet theword
“or” inthat ruemus be gpplied inthe digunctive. See 11 U.S.C. § 102(5); Fed. R. Bankr. P. 9001.
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(“[v]idations of [Rule 9011] mandate sanctions thereunder, and discretion, in this regpedt, is entirdy
removed from the court”).

Having concdluded that the Bankruptcy Court had the authority to award the sanction againgt
Schwartzunder either Rule 9011 or itsinherent authority, we addresshisargument thet theaward itsdlf was
arbitrary, excessve, and unsupported by the evidence. In the August 14" Order, having nothing dseto
base its decison on, the Bankruptcy Court said:

In assessing this sanction, the Court has congdered that the legd professonisusudly a
finenadly rewarding professon and that Mr. Schwartz is a lavyer with condderable
experience who continues to practice lav. With no other finendd information on which
to baseits decigon, the Court has determined that $100,000.00 is an amount necessary
to deter Schwartz from filing future involuntary petitions in bed fath without bang
excessve

At firg blush, and without knowledge of theframework of thiscase, Schwartz' scontention thet thisfinding
was ahitrary gppears to have some merit, congdering the large amount of the sanction and the fact thet
it was mede without benefit of Schwartz' s persond finendd information.

On the ather hand, we mugt rgject that argument because Schwartz refused to provide evidence
on which the Court could more olidly base its award and he continues to oppose orders that he do so.
“[I]n certain drcumstances, a negetive inference arises froma defendant's failure to produce documents
shown to have been in his possesson. Theinferenceis thet the documents would have been damagingto
the defendant.” Evansv. Robbins, 897 F.2d 966, 970 (8" Cir. 1990) (citations omitted).

This adverse inference rule is gpplicable when the fallowing factors are present: (1) it
appears that the documentary evidence exids or existed; (2) the suppressing party has
possession or control of the evidence, (3) the evidence is avalable to the suppressng
party, but not to the party seeking production; (4) it appears thet there has been actud
suppression or withholding of evidence. 31A C.J.S. Evidence, § 156(2) (1964). The
unfavoradle inference resullting from refusd to produce documentsis gpplicablewhenthe
withholding party has been called on intheinterest of thetruth to produce the documents

Id. In addition, Schwartz dates he has never raised ability to pay a sanction as an issue and in fact
dfirmaively dedared that dbility to pay was not an issue before the Bankruptcy Court. In light of
Schwartz s blaiant and continuing refusal to provide the Court with the evidence necessary to fashionthe
sanction awvard, aswdl as his continuing assertion that ability to pay a sanction is not an issue, we find
Schwartz' s argument thet the award was excessve and arbitrary to be incongruous
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Additiondly, werecognizethet thiswasardatively large sanctionto beimposed againg anetorney
and that, as Schwartz assarts, some courtshave criticized such largeawards asan abuse of discretion. See
€4., Magnus Elecs., Inc. v. Masco Corp. of Indiana, 871 F.2d 626, 634 (7 Cir. 1989), cert. denied, 493
U.S. 891, and Bluev. U.S Dept. of Army, 914 F.2d 525, 548 (4™ Cir. 1990), cert. denied sub nom 499
U.S 959. Neverthdess because the Court had nothing on whichto basealesser award, wefind thet in
light of the particular facts of this case which need not be repeated again, the award was neither arbitrary
nor excessive and therefore, the Bankruptcy Court’s condusion was not dearly erroneous

Schwartzcorrectly assartsthat Rule 9011 sanctionsareintended to deter futureconduct rather then
to punish. See Cooter & Gdl v. Hatmarx, 496 U.S. & 393, 110 S. Ct. at 3454. However, dthough the
Bankruptcy Court primarily basad this award on the god of deterrence, it do likened the sanction to
punitive damages. Since the award could also be affirmed under the Court’ s inherent authority, such a
purposeis not forbidden. See Universdl Coops., Inc. v. Triba Co-operative Mktg. Dev. Fed' n of India,
Ltd., 45 F.3d 1194, 1196 (8" Cir. 1995) (finding that while sanctions should not be lightly imposed, it is
clear that sanctionsare on occad on hecessary not merdly to pendize those whose conduct may bedeemed
to warrant such a sanction, but also to deter those who might be tempted to such conduct in the absence
of such adeerent).

Even assuming that the purpose of the award must be limited to deterrence, we are not persuaded
by Schwartz' s datements that he has been auffidently deterred from filing such involuntary bankruptcy
petitions and that the sanction was nat necessary to do thet. In arguing that the award was unnecessary
to deter him from similar future conduct, Schwartz points out thet he has nat filed any involuntary petitions
gnce 1989. However, this done does not convince us that Schwartz has fully comprehended the nature
of hisconduct. We are particularly concerned that Schwartz il maintains, even here, thet he should not
have been sanctioned because the technicd Code requirements for filing the involuntary petition againgt
Kujavawerepresent. Hedso contends herethat Kujawahad undean hands because he defended againgt
the improper petition. Based on this, we condude thet the record does not support Schwartz' s argument
that he has been aufficdently deterred from smilar future conduct.

Although we have determined that the Bankruptcy Court had the authority to award the additiona
sanction and that it did not abuse its discretion to do o, we note thet the Court did not pecify to whom
the sanction was payable. Sncewe have determined that this sanction was permissble under the Court’s
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inherent authority to sanction the attorneyswho appear beforeit and wasintended to deter Schwartz from
future conduct aswel asbeing“ akinto punitivedameges” thisdetall mekesno differenceto theconduson
that the sanction was within the Court’ sdiscretion. If necessary, the parties may seek darification on thet
guestion from the Bankruptcy Court.

Fndly, wenotethat athough we have conduded thet the sanctionsimposed herewerepermissble
under the Court’ sinherent authority, we wish to emphasize that the inherent power to impose sanctions
should not be invoked lightly; however, asthe Didrict Court expressed its shock a what occurredinthis
case, wetoo find thiscaseto present extraordinary drcumstances making theinherent authority particularly
goplicable here.

The Reguedt for Return of the Finenda Documents Hled Under Sed

Schwartz asks usto require the Bankruptcy Court to return to him the financid satement hefiled
under sed and which the Bankruptcy Court found to be defective. We recognize that persond tax and
finendd informetion is generdly not discoverable exogpt under cartain drcumdances However, the
Bankruptcy Court's request for the information to assg it in determining sanctions sufficient to deter
Schwartz from engaging in Smilar conduct in the future was gppropriate. We see no abuse of discretion
in the Court’ s viewing the document for that limited purpose. As thefinancid datement was peartinent to
the issue of gopropriate sanctions it became part of the record and must remain So, in its seded form, until
the gpped processis finished. We rgect outright Schwartz' s suggestion that dlowing the Bankruptcy
Court toretain thefinandd satement “runsthe danger of additiond breaches of confidentidity.” Wehave
no doubt that the Bankruptcy Court will retain the financid Satement under sed and respect the
confidentidity of the document until the gpped processisfinished. We are dso certain that a thet time,
the Bankruptcy Court will exerciseits duty to return the document to Schwartz, asthe Court indicated it
would, in a confidentid manner. Until then, the Satement must remain part of the record, under sedl.
Schwartz' s request that we require the Bankruptcy Court to return the finencid satement is, therefore,
denied.
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CONCLUSION
For the foregoing reasons, the Orders entered by the Bankruptcy Court on June 2, 2000, and

August 14, 2000, are affirmed. Schwartz' s request for return of the document filed under sedl is denied
until the gppeds processis finished.

A true copy.

Atted:

CLERK, U.S BANKRUPTCY APPELLATE PANEL,
EIGHTH CIRCUIT.
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