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SCHERMER, Bankruptcy Judge

The trustee, Brian F. Leonard, (“Trugteg’) gppeds from a bankruptcy court decison entered
January 31, 2000 finding thet by virtue of language contained in an agreament for inventory liquidation, the
Trudee had waved any right to seek avoidance of alien hdd by R.E. Fritz, Inc. (“Fitz’), one of the
Debtor’ s creditors and Sgnetory to the agreement. We have jurisdiction over this gpped from the find
order of the bankruptcy court. See 28 U.S.C. § 158(b). For the reasons st forth below, we reverse.



ISSUE

Theissue on gpped iswhether under Minnesotalaw the Trustee, by entering into an agreement for
inventory liquidation with Fitz, waived his right to chdlenge a security interest granted to Fitz. We
conclude that under Minnesotalaw, the Trustee did not waive hisright to seek avoidance of FHitz' slienon
the Debtor’ sinventory.

BACKGROUND

The Debtor, aretaler, purchased inventory from Fritz, adigtributor, on an unsecured open account
for years. Fritz became concerned about the Debtor’ s ability to pay on that acoount and imposed dricter
payment requirements. Spedificdly, Fitz demanded that the Debtor grant it a security interest in its
inventory, pay on ddivery for future purchases, and pay additiond amounts on exiding arearages
(“Additiond Payments’) a the time of future shipments. The Debtor granted and Fritz perfected the
security interest and the Delotor made Additiona Payments within ninety days before the Debtor filed for
relief under Chapter 7 of the Bankruptcy Code. Two daysafter the Debtor filed, Fritzinformedthe Trustee
of its security interest.

Because the Debtor was aretal operator of convenience gores, it had some inventory thet was
perishable and some dated inventory such as canned goods and other lower-priced consumer products
of the sort typicaly sold by a convenience sore. In effect, prompt liquidation of Debtor’sinventory was
necessary to get the highest possible liquidation value. After phone conversations between Fitz and the
Trugeeinwhich they discussad the expeditious digpogtion of the debtor’ sinventory, the Trusteeand Fitz
came to an agreament that they memoridized in aletter deven days after the Delotor filed for bankruptcy
(“Letter Agreament”). The Letter Agreement provided that Fritz would do aninventory of thesdlvegeghle
food a the Debtor' s three sore locations with the right to purchase what it wanted a wholesde. The
Trusee would sl theremaining inventory with Hitz sasssance. Anitemization of theinventory purchase
and purchase pricewould be provided to the Trustee by Fitz. The Letter Agreement expresdy provided:

It is agreed that the liens and lien rights which Fitz assarts agand the inventory are
preserved, and the respective rights of Fritz and the Trustee with respect thereto are not
prejudiced, dtered, or impacted in any manner by this Agreementt.



WhenFitz took theitemsin Debtor’ sinventory thet could beresoldin Fritz sown soresbeck into
its own inventory, Fitz caculated a credit of $14,498.25, the wholesdle price it would charge its own
cusomersfor the goods. Fritz then located a buyer for the remainder of the inventory and negotiated a
purchase price of $17,000 with that buyer. The Trustee gpproved the purchase price.

After Fritz s0ld some of the Debtor’s inventory to the buyer, it kept a portion of the proceeds.
When Fitz added to the $17,000 from the sdle a credit for the inventory it restocked pluslegd codts, the
totd credit equaed $31, 498.25. Fritz tendered to the Trustee only $8, 458.26. That wasthe amount |ft
over after Fritz offset adebit of $23, 039.99 representing the amount due on the Debtor’ saccount plusthe
restocking charge and legd codts from the Trustee.

The Trustee drafted aNoticeto U.S. Trusee of Sdeof Property (“Noticeof Sa€’) oneday prior
to drafting the L etter Agreement. TheNoaticeof Sdedearly Sated the Trustee sintent to preserve hisright
to chdlenge the lien.!

Four daysdfter executing the L etter Agreement, and while Fritz wasliquidating the Debtor’ sassdts,
the Trugtee requested documentation supporting Fitz' s lien. The Trustee contacted Fritz on two other
occasons. Inregponseto the Trustee srequedts, Hitz daimed that it had expected itslien to be stidfied
asacondition of the Letter Agresment.

The Trustee commenced an adversary proceeding againg Fritz to avoid the security interest and
recover the Additional Payments under 11 U.S.C. § 547, and to recover the sale proceeds retained by
Fitz under 11 U.SC. 8 549. Fritz daimed thet under the Letter Agreement, the Trustee waived hisright
to chdlenge itz slien. The bankruptcy court granted partid summary judgment in favor of the Trustee
finding thet the Additiond Payments were preferentid. The court ordered thet the parties proceed to trid
on the waiver issue and the retention of the pogt-petition sde proceeds. After trid, the bankruptcy court
conduded that the Trustee waived his right to chdlenge the grant of a lien as a preference, and
consquently, Fitz' sretention of sale proceeds. The Trustee goped s from the decison of thetrid court
in favor of Hitz.

! Language in the Notice to U.S. Trustee of Sale of Property stated:
Therights of any lienholder, and the right of the Trustee to chdlenge
any such liens, are preserved and are not affected by this transaction.
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STANDARD OF REVIEW

Thefactsare notindigoute. ThisCourt reviewsde novo the bankruptcy court’ slega condusions,
and reviews for dear error itsfindings of fact. Fed. R. Bankr. P. 8013. Matinv. Cox (InreMatin), 140
F.3d 806, 807 (8th Cir. 1998); Gourley v. Usry (In re Usary), 123 F.3d 1089, 1093 (8th Cir. 1997).
Walver isa quegtion of fact where different inferences may be dravn. When, like in this case, only one
inference can be drawn from the factsin Minnesota, waiver becomesalegd question. Meegher v. Kauli
(InreMeagher), 88 N.W.2d 871, 874 (Minn. 1958). A federd court isbound by decisonsaf the highest
date court when deaiding a question of subgtantive law. Bassv. Generd Mators Corp., 150 F.3d 842,
847 (8th Cir. 1998).

DISCUSS ON

Under Minnesotalaw, waiver iscommonly interpreted asavoluntary and intentiond rdlinguishment
of a known right. Digitd Resource, L.L.C. v. Abacor, Inc., 246 B.R. 357, 370 (B.A.P. 8th Cir.
2000)(interpreting waiver in the context of contract rescisson under Minnesotalaw); Montgomery Ward
& Co. v. County of Hennepin, 450 N.W.2d 299, 304 (Minn. 1990); Nygaard v. Maeser Farms, Inc., 237
N.W. 7 (Minn. 1931).2 A waiver isnot acontract and, therefore, condderationisnot required to support
it. Meagher v. Kavli, 88 N.W.2d 871, 878 (Minn. 1958).

A waver mugt be shown uneguivocaly. Digitd Resource, 246 B.R. & 370. Intent and knowledge
are esntid dementsof awaiver. Clark v. Dye, 197 N.W. 209, 212 (Minn. 1924); Digitd Resource, 246
B.R. a 370. A courtwill findawaver only if thereisadear showing of the party’ sintention to waivethe
right, or facts from which an inference of walver could necessaxily be made asamater of law. Clark, 197
N.W. at 209. In addition, “there must be evidence that the waiving party had full knowledge of the facts
and hisor her legd rights” Digital Resource, 246 B.R. 370; guating Carpenter v. Vreeman, 409 N.W.2d

2Although the Minnesota Supreme Court datesthat walver is*“the intentiond rdinquishment of a
known right or an estoppd from enforcing it,” thet court acknowledges that waiver and estoppd are
completdy different. See Clak v. Dye, 197 N.W. 209, 212 (Minn. 1924); Minnegpadlis Builders
Supply Co. v. Cahoun Beach Club Halding Co., 244 N.W. 53, 55 (Minn. 1932). Moreover, because
the estoppd issue was not raised on gpped, we do not congder it.
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258, 262 (Minn. Ct. App. 1987). A waiver may beinferred from the actsand conduct of the party againgt
whom it is assarted. Digitd Resource, 246 B.R. a 370; Meagher, 88 N.W.2d a 879.

It isundisputed that the Trustee had knowledge of the factsand hislegd rights The Trustee had
knowledge of the exigence of FitzZ sdamed lien and when it arose. In addition, the Trustee o knew
the Bankruptcy Codegavehimthe power to avoid preferentid tranders. Innoway hasHitz dearly shown
the Trusteeintended to waive hisright to seek toavoid thelien. Theplainlanguegeof the Letter Agreement
dlowed the Trugtee to presarve hisright to chdlengethelien. In addition, language usad in the Trusteg's
Notice of Sde dated one day before the Letter Agreement dearly expressed the Trudeg' s intent to
presarve hisright to chdlenge the lien.

Neather can aninference bemade of intent to walve becausethe Trusteg sacts prove, ingteed, thet
he sought to preserve his right to chdlenge the lien. The Trudtee asked for documentation supporting
Fritz s dleged lien within four days after executing the Letter Agreement. When he did not receive a
response, the Trustee followed up on two other occasons?® After Fritz responded that it expecteditslien
to be satidfied through the Letter Agreement, the Trudee disputed FHitz's assartion that the Letter
Agreamantt settled theissue of the vaidity and enforceghility of thelieninaleter ssnt to FHitz. Inthesame
|etter, the Trustee expliatly reserved the right to continue to andyze whether the lien was avoidabdle in
bankruptcy.

Fritz dams that an interpretation of the Letter Agreement presarving the Trusteg' s avoidance
powers would result in awindfdl for the Trustee Spedificdly, Fritz argues that the Letter Agreement
should be reed asawhole and that Fritz rdied on the Letter Agreement in its entirety as an assurance that
Fritz would be compensated for itsliquidation efforts by payment of itslien. Inessence, inretun for hours
of employee labor used, use of contactsto find buyersfor theinventory and equipment, and absorption of
aloss Fitz thought thet the Trustee had waived hisrights to chdlenge the otherwise avoidable lien.

Concerning Fritz' s windfdl argument, the Trustee argues that Fritz would be compensated by
repurchasing the inventory at wholesdle and resdlling it & retail.  Fitz rebuts that argument by reminding

® The Trustee sent letters to Fritz asking for documents supporting the existence of itslien on
June 5, 1998, and June 10, 1998. Both dates fell within a month and a hdf after the Debtor filed for
bankruptcy and within amonth of the execution of the Letter Agreement.
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the court that Fritz sdls to its cusomers a wholesde, not a retal. In effect, Fritz would not be
compensated by resdling the inventory because it would not make a prafit.

We disgree with FitZ s assations  Even if the Letter Agreement were read in its entirety, an
interpretation that dlows the Trudee to chdlenge the lien does not cregte awindfdl. Fitz entered the
Letter Agreement familiar with theindustry and with knowledge of the facts and drcumgtances. 1t cannat
now dam reliance on an unsupported bdief that its lien would be dlowed.

Next, Fitz arguesthat it would be unfair for this Court to dlow the Trusteeto recruit the services
of Fritz while the Trustee knew that he would seek to avoid the lien. The ambiguity, itz dams wasthe
Trudee sfault asthe drafter of the Letter Agreement. FHitz cites Minnesota precedent for the propodition
that an ambiguous contract must be congtrued againg the drafter. See Current Technology Concepts, Inc.
v. IreEnterprises Inc., 530 N.W.2d 539, 543 (Minn.1995). We agree with that propodtion. Still, while
acknowledging thefact that the Trustee drafted the L etter Agreement, we do not find the L etter Agreement
to be ambiguous. The bankruptcy court rendered decison on the Flaintiff’ smoation for summeary judgment
holding thet the languagein the L etter Agreement wias ambiguous regarding whether it condituted awalver
of the Trugteg' s right to chdlenge Fitz s lien. To expand on the condusion of ambiguity, &t trid, the
bankruptcy court noted that the Trugtee cregted the ambiguity mainly by the use of the term “theretd” in
one sntence of the Letter Agreement.

Fritz noted thet the bankruptcy court looked to the Trustee' sexecution of adearly drafted Notice
of Sde one day prior to executing the Letter Agresment to demondrate thet Trustee could have drafted
the Letter Agresment without usng ambiguous languege. Becausethe exisence of the Notice of Sdewas
not madeknownto Fritz a thetimeit Sgned the L etter Agreement, Fritz agreeswith thebankruptcy court’s
conduson thet the Trudtee acted deceptivedy.  Fitz daims that the Trustee used dear language in the
Noatice of Sde and then intentiondly changed the language in the Letter Agreament to be ambiguous in
order to obtain FitZ sliquidation sarviceswithout derting it to thefact thet the Trustee would be attempting
to avoid thelien.

A writing isambiguousif it isreasonably susceptibleto morethan oneinterpretation. Metro Office
Parks Co. v. Control Data Corp., 205 N.W.2d 121, 123 (Minn.1973). A judgment thet awriting is
ambiguous can not result from areading thet dissects sentences and phrases and reads them in isolaion.




Instead, words, sentences, and phrases mugt be given ameaning in conjunction with the purpose of the
agreament assawhole. 1d. at 124.

Reading the L etter Agreement asawhole, wefind that it issusoeptible only to aninterpretation thet
dlowsthe Trugteeto chdlengethelien. Ineffect, the precedent cited for interpreting an ambiguous contract
isingpplicable here because the Letter Agreemant iscear. Evenif the Letter Agreement wereambiguous,
we would not condrue it asawalver. Hitz's argument is drcular. A walver requires an unequivoca
showing of intent. Diditd Resources, 246 B.R. a 370. If the language drafted by the Trustee were
ambiguous it could not meet the intent requirement for proving awaiver under Minnesotalaw.

In addition, we agree with the bankruptcy court’s condusion thet the Notice of Sdeis not the
written memoridization of the contract between the Trustee and Fritz and that it cannot be taken into
condderation when congtruing the contract between the parties. In effect, Fritz can not use the Notice of
Sdeto show that the Trudtee crested an ambiguity with the purpose of decalving Fitz. Even looking &
the Natice of Sdewould not support Fitz's postion. The fact thet the Notice of Sde dearly showed
intent by the Trugtee to reserve hisright to challenge the lien does not miake it inconsgtent with the Letter
Agreement. Moreover, thereis no evidence that the Trustee was required to tranamit the Natice of Sde
to Fitz. Fitz can not support itsclam that the Trustee obtained FitZ' sliquidation serviceswithout derting
it to the fact that the Trustee would attempt to avoid the lien.

We hold that it was nat unfair for the Trustee to recruit Fitz ssarvices Even though the Trustee
drafted the Letter Agreement, the language of that agreament was unambiguous. This Court will not refer
to the Natice of Sdeto show that thelanguage of the L etter Agreament was unnecessarily ambiguous. On
it face the Natice of Sde does not suggest to the reader thet the Notice of Sdle and the L etter Agreement
were inconggent or that the Trustee intended to decaive Fitz.

Fndly, Fitz chdlenges the timdiness of the Trusees goped. Pursuant to Fed. Rules of
Bankruptcy Procedure 8002(a) and (b), we hold that the Trustee timdy filed his Apped. After the
bankruptcy court issued itsdecison on January 31, 2000, the Trusteefiled aMation for Amended Findings
within ten days. The Trudee then filed a Natice of Apped within ten days from the time when the
bankruptcy court denied its motion. Conssquently, Fitz s argument thet the Trusteg s goped isuntimely
lacks merit.



CONCLUSION

Under Minnesotalaw, the Trustee did not waive hisright to chdlenge FHitZ slien by executing the
Letter Agreement. For the foregoing reasons, the judgment of the bankruptcy court is reversed.

A true copy.
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