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KOGER, Chief Judge

The Chapter 7 trustee, Renee S. Williams, filed an adversary proceeding under 11 U.SC. 8544

and the Arkansas Fraudulent Trangfer Act, Ark. Code Ann. 8 4-59-201, &t seq., torecover three parcels
of farm property dleging a pre-petition fraudulent transfer by the debotor, John S Marlar, to hisson. The



bankruptcy court* granted summary judgment infavor of thetrusteeand st asdethetrandfer. Thedebtor
gopeds Wedfirm.

Background

On December 19, 1986, two days prior to his marriage to PaulaMarlar Davis, the debtor, John
S. Marlar, desded three parcel sof farm property conssting of gpproximetdy 712 acreslocated in Ouachita
County, Arkansas and Ddlas County, Arkansasto his son, William Bradley Marlar. Prior to the trandfer
the debtor had owned feetitle to 600 acres and owned an undivided one-hdf interest ina112 ecretrect.
The congderation for the trandfer was Sated asten dollarswith love and admiration. Although it appears
that the debtor gave the deed to his son, the deed was not recorded.  After the trandfer, the debtor
remained in possesson of the property and continued to pay the red edtate taxes. 1N 1993, the debtor
vaued this property at $335,000.00 in aloan gpplication. In 1995, PaulaMarlar Davisfiled for divorce
from the debtor. During the course of avery hitter divorce proceeding, the deed was recorded on June
30, 1995, in the Office of the Ddlas County Recorder, and was recorded on July 3, 1995, in the Office
of the Ouachita County Recorder.  Subsequently, the divorce court granted the divorce and awarded
PaulaMarlar Davisajudgment againgt the debtor in the amount of about $52,000.00 for her interestinthe
couple spersond property, for improvements made to the debtor’ sredl estate and for atorney’ sfees, and
awarded her an equitablelien on any ownership interest that the debtor had inthethree parcdsof property
trandferred to his son.

Following the divorce, PaulaMarlar Davisfiled an action in Sate court againg the debtor and his
son seeking to set asdethetrander of thethree parcels of farm property. PaulaMarlar Davisdleged that
the delotor conveyed theland to hissonin an effort to defeet her maritd property rightsin apending divorce
action; thet the debtor trandferred the land with the actud intent to hinder, dday or defraud creditors in
vidaionof Ark. Code Ann. 8 4-59-204(a)(1); thet the debtor conveyed the property to his son without
receiving areesonadly equivaent vaue in exchange for the trandfer; and that after the trandfer the debtor
wasleft with an unreasonably smdl amount of cgpital with whichto operatehisfarming busnessinviolaion
of Ark. Code Ann. 8§ 4-59-204(a)(2). In an order filed June 5, 1998, the state court ruled agang her.
The gate court found thet the debtor was a Sngle person when he trandferred the property to hissonin
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1986, that PaulaMarlar Davis had no maritd interest inthered etate prior to itstrandfer, thet the debtor
hed ddlivered the deed to his son in 1986, that love and afection served as sufficient congderation for the
conveyance, tha the conveyance was nat ineffective as to Paula Marlar Davis and that there was no
evidence when the deed was tranderred in 1986 that the debtor intended to defraud his creditors. The
dtate court opined:

Thefact that the deed from John Marar to Brad Marlar was not recorded does
not render it ineffective. If it was executed and ddlivered and for sufficient consideration
thentitie to theland was effectively conveyed from the grantor to the grantee. Thefallure
to record the deed would only affect competing damsto thetitle.

Further, the state court ruled thet there was * subgtantid evidence’ presented which indicated thet
PaulaMarlar Davis knew from the beginning of her marriageto the debtor thet the debtor did not own fee
ampletitleto thered etatein question.

On June 25, 1998, an invaluntary petition for relief under Chapter 7 was filed againgt the debtor.
It gppears that Paula Marlar Davis was one of the petitioning creditors. On December 18, 1998, the
bankruptcy court entered an order for relief in the involuntary case. On June 28, 1999, the Chepter 7
trustee filed a three-count complaint againgt the debtor, the debtor’ s son and the son’ swife seeking to set
addethetrander of the three parcds of farm land asfraudulent under 11 U.S.C. § 544 and Ark. Code
Am. §4-59-201, et seq. In Count |, the trustee sought avoidance of the trander under Ark. Code Ann.
84-59-204(a)(2); in Count 11, thetrustee sought avoidance under Ark. Code Ann. §4-59-204(a)(2); and
inCount 111, the trustee sought avoidance under Ark. Code Ann. 8 4-59-205. The debtor filed an answer
assating that the property was trandferred in 1986 when he tendered the deed to his son; that due
condderation exigted for the trandfer; and thet the trusteg s action was barred by resjudicataarguing thet
the Arkansas Sate court hed dreedy ruled infavor of the debtor inasmilar action brought by PaulaMarlar
Davis Theson and hiswifefiled an answer to the trustee! sfirst amended complaint contending they had
lawfully owned the property snce 1986.

Upon the trustee s mation, on March 2, 2000, the bankruptcy court granted partid summary
judgment in favor of the trustee on Count 1l and Count 111 of the complaint. The bankruptcy court
determined that the effective date of the trandfer was the date the deed was recorded in 1995; that the
trander was made without reasonably equivaent vaue and that after the deed was recorded the debtor
hed virtudly no assats of any vaue from which to saliSfy a number of debts then in exigence, thus, the

3



conveyance rendered the debtor insolvent. The bankruptcy court rgected the debtor’ s argument thet the
trustee' s action was barred by ether res judicata or collaterd estoppd. The court observed that the
Chapter 7 trustee, who represents dl the creditors of the bankruptcy estate, was neither aparty nor was
in privity with Paula Marlar Davis in the prior state court action. The bankruptcy court directed the
debtor’ s son and hiswifeto convey dl of thered edtate in question to the Chapter 7 trudee.

The bankruptcy court rgected the debtor’s pos-summary judgment order attempt to submit
evidence that he was solvent when the deed was recorded in 1995. The court ruled that the materids
which the delotor sought to submit were in existence a the time he was required to respond to the motion
for summary judgment, and hefailed to presant the evidence in atimdy manner.

Subsequently, the bankruptcy court entered afind judgment in the adversary proceeding on June
5, 2000. Only the debtor gppedsfrom the bankruptcy court’ sgrant of summary judgment in favor of the
trustee.

Further factswill be discussad as necessary to resolve the issues raised on gppedl.

Sanding of Debtor to Apped

Inher brief, thetrustee questionswhether the delotor has Slanding to apped the bankruptcy court's
order, contending thet heis not an aggrieved party because he no longer hesany interest inthered edtate
he tranderred to his son. Because ganding is an dement of federd subject matter jurisdiction, it may be
rased as anissuea ay time. See Soux Falls Cable Tdevison v. Sate of South Dakota, 838 F.2d 249,
251 (8" Cir. 1988).

“Ordinaily, aparty to alawsuit hasno sanding to goped an order unlesshe can show somebeas's
for arguing that the chdlenged action causes him a cognizeble injury, i.e, that he is ‘aggrieved’ by the
order.” Y ukon Energy Corp. v. Brandon Invs, Inc. (Inre Y ukon Energy Corp.), 138 F.3d 1254, 1259
(8" Cir. 1998)(quioting Spencer v. Casavilla, 44 F.3d 74, 78 (2d Cir. 1994)). “To goped froman order
of the bankruptcy court, gppdlants must have been directly and adversdly affected pecuniarily by the
order.” Hddity Bank, Na'l Assn v. M.M. Group, Inc., 77 F.3d 880, 882 (6" Cir. 1996)(citations
omitted). “This principle, dso known asthe * person aggrieved’ doctrine, limits Sanding to personswith a
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finandd sakein the bankruptcy court’sorder.” Id. (atation omitted). In Cult Awareness Network, Inc.
v. Martino (In re Cult Awareness Network, Inc.), 151 F.3d 605, 607-608 (7™ Cir. 1998), the Seventh
Circuit Court of Appedsingructsthat:

Barkruptcy sanding is narrower than Artidle [11 ganding. Compare Lujanv.
Defenders of Wildife, 504 U.S. 555, 560, 112 S. Ct. 2130, 119 L. Ed. 2d 351
(1992)(describing Artide 111 standing) with In re Andreuccetti, 975 F.2d 413, 416 (7"
Cir. 1992)(describing bankruptcy standing). To have sanding to object to abankruptcy
order, a person must have a pecuniary interest in the outcome of the bankruptcy
proceedings. Only those personsaffected pecuniarily by abankruptcy order havestanding
to gpped that order. See Andreuccetti, 975 F.2d at 416. Debtors, particularly Chapter
7 debtors, rardy have such apecuniary interest because no metter how the edate sassets
are dishursed by the trustee, no assets will revert to the debtor.  See In re Schultz Mfg.
Fabricating Co., 956 F.2d 686, 692 (7" Cir. 1992).

Thereisan esablished “excgption” to the rule that debtors do not have standing
to object to bankruptcy orders, which isnot so much an exception asacareful goplication
of the pecuniary interest ruleitsdf. Occasondly adebtor might be ableto satify dl debts
with the assets from the edtate and beleft with some amount remaining. If the debtor can
show a reasonable possibility of a surplus after satifying al debts, then the delotor has
shown a pecuniary interest and has standing to object to a bankruptcy order. See
Andreuccetti, 975 F.2d at 417.

InCdpine Corp. v. O'Brien Envtl. Energy. Inc. (Inre O’ Brien Envtl. Energy. Inc.), 181 F.3d 527,
530-31 (3d Cir. 1999), the Third Circuit Court of Appedls commented that:

The*person aggrieved” sandard, which is more gringent than the condtitutiona
test for sanding, servestheacutenesd to limit collaterd goped sinthe bankruptcy context.
Id. Asthe Court of Appedsfor the Ninth Circuit explained:

Thisnead [tolimit gpped g oringsfromthenatureof bankruptcey litigetion

whichamog dwaysinvolvestheinterestsof personswho arenot formaly

patiesto thelitigation. In the course of adminidration of the bankruptcy

edae disputes arise in which numerous persons are to some degree

interested. Effident judicd adminidration requires that gopellate review

be limited to those persons whose interests are directly affected.

Fondiller v. Robertson (In re Fondiller), 707 F.2d 441, 443 (9" Cir. 1983).




“Whether an gppdlant isaperson aggrievedisaquestion of fact.” Hddity Bank, Nat'| Assn, 77
F.3d at 882. See ds0 Cdpine Corp. v. O'Brien Envtl. Energy. Inc., 181 F.3d at 531(same).

Here, the atachments to the trusteg’ s motion for partid summary judgment induded the debtor’s
bankruptcy schedules, which show lidhilities in the totd amount of $98,558.74. In her afidavit, dso
attached to the motion for partid summary judgment, Paula Marlar Davis assarted thet the red edtatein
questionwasworth “wel over $200,000.00" when the debtor conveyedit to hisson. The debtor attached
acopy of a1993 finandid Satement to hisresponse to the mation for partid summeary judgment in which
he vaued the subject red property at $335,000.00. It gppears thet it is highly possible that upon the
trustee s sde of the property, the debtor’s creditors will be pad in full with a subgtantid surplus to be
turned over to the debtor. However, if that isthe case, the debotor will actudly benefit from the bankruptcy
court’ sorder setting asde the trandfer of the red edtate. Because it gppears that the debtor will not be
adversdy affected pecuniarily by the bankruptcy court’ sorder, it does not gppear that the debotor has met
the “person aggrieved” standard. Neverthdess, we fed it is gopropriate to address the merits of the

debtor’s gpped.

Merits of the Apped

Ongpped the debtor pressesfour reasonswhy the bankruptcy court improperly granted summeary
judgment in favor of thetrustee (1) the Chapter 7 trustee lacks Sanding to pursue the fraudulent transfer
action becausethe trusteg sright to bring such an action derivesfrom therights of individua creditorswho
would be barred from bringing such an action by the doctrines of resjudicataand collaterd estoppd;? (2)
the fraudulent trander dam was previoudy fully litigated in Paula Marlar Davis s Sate court action,
therefore, the doctrines of resjudicataand collaterd estoppd apply to prevent the trusee from rditigating
the fraudulent trandfer questior (3) pursuant to Arkansaslaw, for purposes of setting asdethetransaction
asfraudulent, the pertinent conveyance occurred in 1986 when the debtor trandferred the deed to the red
estate to his son, and nat when the deed was recorded in 1995; and (4) genuine issues of materid fact

2 The debtor did not present this argument to the bankruptcy court. However, questions of
standing may beraised a any time, even on gppedl.  See Soux Fals Cable Televison v. State of South
Dakota, 838 F.2d 249, 251 (8" Cir. 1988).

3 |If the transaction alleged to be fraudulent indeed occurred in 1986 as asserted by the debtor, the
trustee’ saction would be barred by the gpplicable statute of limitations. See Mancuso v. Continental Bank

6



exig regarding the date of the ddivery of the property, whether the transfer wias made without reasonably
equivdent vaue, the dleged insolvency of the debtor and the exigence of fraudulent intent on the part of
the debtor.

We begin our discussonwith this Court’s dandard of review of a bankruptcy court’s grant of a
summary judgment mation. In Riesv. Wintz Properties, Inc. (In re Wintz Cos), 230 B.R. 848, 857-58
(B.A.P. 8" Cir. 1999), we very comprehensively discussed the applicable sandard of review:

We review the bankruptcy court'sgrant of summeary judgment de novo. See Peter
V. Wedl, 155 F.3d 992, 996 (8th Cir.1998); Mayard v. Hopwood, 105 F.3d 1226, 1227
(8th Cir.1997); Wede v. Midwest Acceptance Corp. (In re Wade), 219 B.R. 815, 818
(8th Cir. BAP 1998). Summary judgment is only gppropriateif the record 'show[d that
there is no genuine issue as to any maerid fact and that the moving party isentitted to a
judgment asametter of law.' " Dulany v. Carnahan, 132 F.3d 1234, 1237 (8th Cir.1997)
(quating Fed. R. Civ. P. 56(c)); see Kraft v. Ingersoll-Rand Co., 136 F.3d 584, 585 (8th
Cir.1998); Inre Wade, 219B.R. at 818; see ds0 Fed. R. Bankr. P. 7056 (making Fed.
R Civ. P. 56 goplicable in adversary proceedings in bankruptcy). In making this
determination, the function of the presding court is not to weigh evidence and to mike
credibility determinations, or to atempt to determinethetruth of the metter, but is, rather,
s0ldy "to determine whether thereisagenuineissuefor trid." Andersonv. Liberty Lobby,
Inc.,, 477 U.S. 242, 250, 106 S. Ct. 2505, 2510, 91 L. Ed. 2d 202 (1986); see Wed,
155 F.3d a 996; Quick v. Donddson Co., 90 F.3d 1372, 1376- 77 (8th Cir.1996); see
adso Mahews v. Trilogy Communications, Inc.,, 143 F.3d 1160, 1163 (8th Cir.1998)
("When evduting a mation for summary judgment, we mugt ... refrain from assessng
credibility."). Indeed, under the proper andyss, "the [c]ourt viewsthefactsinalight most
favorable to the nonmoving party and dlows that party the benefit of dl reasoneble
inferencesto bedrawn from that evidence' " Prudentid Ins. Co. v. Hinkd, 121 F.3d 364,
366 (8th Cir.1997), cert. denied sub nom. Hinkd v. Hinkd, 522 U.S. 1048, 118 S. Ct.
693, 139 L. Ed. 2d 638 (1998); see Matsushita Elec. Indus. Co. v. Zenith Redio Corp.,
475U.S.574,587,106 S. Ct. 1348, 1356, 89 L. Ed. 2d 538 (1986); Duany, 132 F.3d
at 1237; Kunkd v. Sorague Natl Bank, 128 F.3d 636, 640 (8th Cir.1997).

Uponamoationfor summary judgment, theinitid burden of proof isdlocatedtothe
movart in the form of demondraing “thet there is an aosence of evidence to support the
nonmoving party'scase™ Ceotex Corp. v. Catrett, 477 U.S. 317, 325, 106 S. Ct. 2548,
2553-54, 91 L. Ed. 2d 265 (1986); see Masushita, at 586, 106 S. Ct. a 1355; Hinkd,

Nat'| Ass n Chicago (In re Topcor, Inc.), 132 B.R. 119 (Bankr. N.D. Tex. 1991); Ark. Code Ann. §4-
59-209 (Michie 1996).




121 F.3d at 366; Nelsonv. Kingdey (In reKingdey), 208 B.R. 918, 920 (8th Cir. BAP
1997). Once met, the burden then ghifts to the nonmoving party "to go beyond the
pleadings and by her own effidavits, or by the 'depositions, ansversto interrogatories, and
admissonsonfile' desgnate 'gpedific facts showing thet thereisagenuineissuefor trid.
" Celotex, & 324, 106 S. Ct. a 2553 (quoting Fed. R. Civ. P. 56(c), (€)); see Masushita,
a 587,106 S. Ct. at 1356; Tenbarge v. Ames Tgping Todl Sys., Inc., 128 F.3d 656, 658
(8th Cir.1997); Inre Kingdey, 208 B.R. at 920.

Inthisrespect, the nonmoving party "must do more than Smply show that thereis
ome metgphysicd doubt astothematerid facts [it] must show thereisaufficient evidence
to support ajury verdict in[itg favor." Chismv. W.R. Grace& Co., 158 F.3d 988, 990
(8th Cir.1998) (quoting Masushita, at 586, 106 S. Ct. at 1356) (internd quotation marks
omitted); see Anderson, a 249, 106 S. Ct. a 2510. "[T]he mere exisence of a sdirtilla
of evidence in favor of the nonmoving party’s pogtion is insufficient to cregte a genuine
issue of materid fact." Rabushkaex rd. United Satesv. Crane Co., 122 F.3d 559, 562
(8th Cir.1997) (internd quootation marks omitted, quoting Inre Temporomandibuler Joint
(TMJ) Implants Prods Ligb. Litig., 113 F.3d 1484, 1492 (8th Cir.1997)), cert. denied,
523 U.S.1040, 118 S. Ct. 1336, 140 L. Ed. 2d 498 (1998); see Anderson, at 252, 106
S. Ct. a 2512; Devine v. Sone, Leyton & Gershman, P.C., 100 F.3d 78, 81-82 (8th
Cir.1996), cert. denied, 520 U.S. 1211, 117 S. Ct. 1694, 137 L. Ed. 2d 821 (1997).

"Rule 56(c) mandates the entry of summary judgment, after adequate time for
discovery and upon mation, againg a party who fails to make a showing sufficient to
edablish the exigence of an dement essentid to that party's case, and on which thet party
will bear theburden of proof et trid.” Celotex, at 322, 106 S. Ct. at 2552; see Chism 158
F.3d a 990-91; Duawy, 132 F.3d a 1237; Rabushka 122 F.3d a 562 (internd
quotationmarksomitted, quoting Temporomendibular Joint, 113 F.3d at 1492). "Welook
to the subgantive law to determine whether an dement is essantid to a case, and Tojnly
disputes over facts that might affect the outcome of the suit under the governing law will
properly preclude the entry of summeary judgment.”' Dulany, supra (quoting Anderson, &
248,106 S. Ct. at 2510); see South Dakata Mining Assoc., Inc. v. Lawrence County,
155 F.3d 1005, 1009 (8th Cir.1998) (quoting same); Dodd v. Runyon, 114 F.3d 726,
729 (8th Cir.1997).

1. Standing of Chapter 7 Trustee to Pursue the Fraudulent Trandfer Action

The debtor raises the question for the firgt time on goped whether the Chapter 7 trustee has
danding to pursue the 11 U.S.C. § 544 fraudulent transfer action. The debtor argues that the rights
inherited by thetrustee under section 544 are purdly derivativein nature and because thetrustee hasfalled
to show the exigence of a creditor who would be able to sat asde the trandfer of the property under
Arkansas Sate law, the trustee lacks ganding to pursue the fraudulent trandfer action. The debotor assarts



thet becausethe Arkansas sate court ruled egaing PaulaMarlar Davisin her fraudulent trandfer action, any
other creditor would be barred from bringing a fraudulent conveyance action in Arkansas Sate court
pursuant to the doctrines of res judicataand collaterd estoppd. Therefore, the debtor argues, there are
no creditors shoesin which the trustee may sep in order to prosecute afraudulent trandfer action under
section 544.

Thetrusteerespondshby assarting thet shefiled her fraudulent conveyance action pursuant to section
544(a), which doesnoat require her toidentify agpecific unsacured creditor who could set asdethetrander.
Accordingly, the trustee contends, she has stlanding to pursue the action under section 544(a) because of
her datus as a hypatheticd lien crediitor.  Alternatively, the trustee asserts that she did identify severd
creditorsin her complaint to whom the debtor was indebted & the time of the trandfer, which esablishes
that she ds0 has ganding to proceed under section 544(b).

Section 544 of the Bankruptcy Code providesin rlevant part:

(@ Thetrugee shdl have, as of thecommencement of the case, and without regard to any
knowledge of the trustee of any creditor, the rights and powers of, or may avoid any
trandfer of property of the debtor or any obligation incurred by the debtor thet isvoidable
by —

(3) abonafide purchaser of red property, other than fixtures, from the debtor, againg
whom gpplicable law permits such trandfer to be perfected, that obtains the Satus of a
bona fide purchaser a the time of the commencement of the case, whether or not such a
purchaser exigs [and has perfected such trande.

(b)(1) Except as provided in paragraph (2), the trustee may avoid any trandfer of an
interest of the debotor in property or any obligation incurred by the debtor thet isvoidable

under gpplicable law by a creditor holding an unsecured daim that is dlowable under
section 502 of thistitle or thet is not dlowable only under section 502(€) of thistitle

11 U.SC. §544.

Inparagraph 15 of her Hrst Amended Complaint, thetrusteegenerdly dleged thet shewasentitied
to avoid the debtor’ strandfer of the red edtate to his son pursuant to the srong arm powers granted by
section 544(a). In Countsl, 11 and 111 of the Firs Amended Complaint, the trustee aleged that she was
entitted to avoid the trandfer pursuiant to section 544 and various provisons of the Arkansas Fraudulent
Trander Act. The trustee a0 oedificdly identified four creditors in her Firs Amended Complaint to
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whom the debtor was indebted a the time he conveyed the property to hisson. In her Mation for Partid
Summary Judgment, thetrusteerdied on the existence of three of these creditorsto support her entitlement
to rdief under section 544(b): PaulaMarlar Davis, Farm Credit Services and Sandra Bradshaw, Esquire.
Wefirg addresswhether thetrustee has sanding under section 544(a), thenturn our attentiontoanandyss
of sanding under section 544(b).

A. Trustee s Sanding under Section 544(a)

When, asin this case, red property is a issue, the gpplicable avoidance provison is section
544(a)(3). SeeMidantic Nat'| Bank v. Bridge (InreBridge), 18 F.3d 195, 199 (3d Cir. 1994). “Section
544(8)(3) dlowsthe avoidance of atrander of red property thet isnot perfected and enforcesbleagaingt
abonafide purchaser a the time the bankruptcy petitionisfiled.” Redty Portfdio, Inc. v. Hamilton (Inre
Hamilton), 125 F.3d 292, 298 (5™ Cir. 1997). “While the Bankruptcy Code crestes the Satus of a
hypothetical bona fide purcheser, date law defines thet atus” 1d. See dso Bridge, 18 F.3d a 200
(“[T]he trustee s powers under 8§ 544(a) are subject to the law of thelocus of the property.”); Lennington
v. Graham (Inre Graham), 110 B.R. 408, 411 (S.D. Ind. 1990)(“Whether atrustee qudifies as abona
fide purchasar when seeking to avoid atrandfer isaquestion to be determined by looking a Satelaw.”).
Thetrusteg srights and powers under section 544(a) are determined as of the date the bankruptcy case
was commenced. See Graham 110B.R. at 412.

The rdevant Arkansas datute provides

(@ Every deed, bond, or ingrument of writing affecting theftitle, in law or equity, to any
red or persond property, within this Sate which is, or may be, required by law to be
acknowledged or proved and recorded shdl be condructive naticeto al personsfromthe
time the indrument isfiled for record in the office of the recorder of the proper county.

(b) No deed, bond, or indrument of writing for the conveyance of any red edtate, or by
which the title thereto may beaffectedinlaw or equity, made or executed after December
21, 1846, shdl be good or valid againg a subssquent purcheser of the red edtate for a
vauable congderation without actud natice thereof or againg any creditor of the person
executing such an indrument obtaining ajudgment or decree which by lav may be alien
upon the red edae unless the deed, bond, or insrument, duly executed and
acknowledged or proved as required by law, isfiled for record in the office of the derk
and ex officio recorder of the county wherethe red edate is Stuated.
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Ark. Code Ann. 8 14-15-404 (Michie 1998). Pursuant to Arkansas law, a recorded deed provides
congructive natice to a subsequent bonafide purcheser of thered edate. See, eg., Massey v. Wynne,
791 SW.2d 368, 369 (Ark. 1990)(* Recordation of an indrument which affects title to red property is
condructive notice of that interest to dl persons from the time the indrument is filed.”); Andrews v. All
Hersand Devissesof H.J. Bdlis, 759 SW.2d 532, 534 (Ark. 1988)(Hays, J., dissenting)(“ [ R]ecordation
... becomesimportant in order to give notice to subsequent bonafide purchasers™); Hughesv. McCann,
678 SW.2d 784, 786 (Ark. App. 1984)(“[Plarties dleging fraud are charged with knowledge of any
pertinent red estate conveyances fromthe time such conveyances are placed in public records”™); Davis
v. Burford, 125 SW.2d 789, 791 (Ark. 1939)(recorded deed provides condructive natice to bonafide
purcheser); Long v. Langside, 19 SW. 603 (Ark. 1892)(same).

Under Arkansas law, a bona fide purcheser only prevails when he or she lacks natice of the
transaction in question. A bonafide purcheser is charged with condructive notice of a trander when the
deed isrecorded. Here, the desd was recorded prior to thefiling of the involuntary bankruptcy petition.
Therefore, the trustee, to whom congtructive notice of the recorded deed isimputed, cannot utilize section
544(a)(3) to set aside the conveyance. Seedso Hamilton, 125 F.3d a 299 (Although actud knowledge
of thetrugteeisirrd evant under section 544(a), congtructive notice given by properly recorded instruments
is charged to a person as a mater of law, regardiess of the person’'s actud knowledge); In re Mill
Concepts Corp., 123 B.R. 938, 941, 942 (Bankr. D. Mass. 1991)(Section 544(a)(3) grants only the
ability to avoid an unperfected transfer by the debtor, and atrustee armed with the powers of abonafide
purcheser of red edtate prevails over the holder of an unrecorded mortgage); Graham 110 B.R. a 413
(“[T]he state law of congructive natice remains gpplicable in the context of § 544(a)(3).”); Meninger V.
Grigsy (In re Sperry), 101 B.R. 767, 769 (Bankr. M.D. Ha. 1989)(“Under § 544(a)(3), the trustee
assumesthe pogtion of abonafide purchaser and may void amortgage interest which was unrecorded as
of the petition date.”). “Code 8 544(a) providesthetrusteewith various satusesthet, among other things,
invaidate many tranders that are incomplete a the time of bankruptcy because the parties have not
compliedwith gpplicable saterecordinglavs” 3 Norton Bankruptcy Law and Practice2d §54:1 (1997).
In short, the recording of the deed pre-petition extinguished the trustee’ s avoidance power under section

544(a)(3).
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B. Truges' s Sanding Under Section 544(b)

“The powers under [Section] 544(b) are in addition to . . . the powers under Section 544(a).”
Brent Exploraions, Inc. v. Kagt Enters,, Inc. (In re Brent Explorations, Inc.), 31 B.R. 745, 748 (Bankr.
D. Colo. 1983). Bankruptcy trustees use section 544(b) asaconduit to assart Sate-law-based fraudulent
conveyanceactionsin bankruptcy. SeeWintz Cas, 230 B.R. at 859. “ Section 544(b) of the Bankruptcy
Codegivesthebankruptcy trusteewhatever avoiding powersan unsecured creditor withandlowabledam
might have under gpplicable date or federd law.” Blackwdl v. Lurie (InrePopkin & Semn),  F.3d
___,2000WL 1146044, *4n.11 (8" Cir. Aug. 15, 2000). Here, the gpplicablestatelaw isthe Arkansas
enactment of the Uniform Fraudulent Transfer Act, Ark. Code Ann. 88 4-59-201 to 4-59-213 (Michie
1996).

Inher mationfor partid summary judgment, thetrustee assarted that summary judgment should be
granted on the two congructive fraud counts of her adversary complaint. The provisonsof the Arkansas
Fraudulent Trandfer Act rdlied upon by the trustee to support the two condructive fraud counts datein
rlevant part:

(@ A trander made or obligation incurred by a debtor is fraudulent as to a creditor,
whether the creditor’ sclam arose before or after the transfer was made or the obligation
was incurred, if the debtor made the trandfer or incurred the obligation:

(2) Without receiving a ressonably equivaent vaue in exchange for the trandfer or
obligation, and the debtor:

(i) Was engaged or was about to engage in abusiness or atransaction for which the
remaining asss of the debtor were unreasonabdly smdl in relaion to the busness or
transaction; or

(i) Intended to incur, or beieved or reasonably should have bdieved that he or she
would incur, debts beyond his or her aaility to pay asthey became due.

Ark. Code Ann. 8§ 4-59-204(a)(2)(Michie 1996).
(8 A trand'er mede or obligation incurred by adebtor isfraudulent asto acreditor whose
damarose beforethetrandfer was made or the obligation wasincurred if the debtor made
the trander or incurred the obligation without recaiving a reasonably eguivaent vauein
exchange for the trandfer or obligation and the debtor was insolvent & thet time or the
debtor became insolvent as aresult of the trandfer or obligation.

Ark. Code Ann. 8 4-59-205(g)(Michie 1996).
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Inorder toavall hersdf of theavoidance powers contained in section 544(b), the trustee must show
the existence of an actud unsecured creditor holding an dlowable unsecured daim who could avoid the
trander in question under the provisons of the Arkansas Fraudulent Trander Act. See Wintz Cas, 230
B.R. & 859. See dso PanamaWilliams, Inc. v. Par (In re Panama Williams, Inc.), 211 B.R. 868, 870
(Bankr. SD. Tex. 1997)(*[ T]he trustee must locate an exigting unsecured creditor of the debtor who, on
the date of bankruptcy, is able to avoid atrandfer of property.”); Young v. Paramount Communications,
Inc. (In re Wingspread Corp.), 178 B.R. 938, 945 (Bankr. SD.N.Y. 1995)(“In order for atrustee to
maintain an action for avoidance of afraudulent conveyance, thetrustee mugt show thet & leest one of the
present unsecured crediitors of the estate holds an dlowable daim, againg whom the trandfer or obligation
was invdid under gpplicable Sate or federd law.”). “Under § 544(b), the Trustee bears the burden of
proving the existence of a qudified unsecured creditor: a creditor holding an dlowable unsecured dam
who could bring the same avoidance action the Trugtee is bringing.” Lassman v. Goldden (In re
Galdden), 194B.R. 1, 2-3(Bankr. D. Mass. 1996). “If the creditor isestopped or barred from recovery
for some. . . reason, wisthetrusee” Brent Explorations, 31 B.R. a 748. Thetrusteeis subject to any
defenses that could be assarted againgt the unsecured creditor.  See Bdfance v. Bushey (In re Bushey),
210B.R. 95, 100 (B.A.P. 6" Cir. 1997).

Inher motionfor partid summeary judgment, thetrusteeidentified three Specific unsecured creditors
exigingwhen the bankruptcy petition wasfiled who shedleged could avoid thetrandfer of thered property
under the Arkansas Fraudulent Trandfer Act: Paula Malar Davis, Farm Credit Sarvices' and Sandra

4 At thetimethe deed was recorded on June 30, 1995, and July 3, 1995, the debtor wasindebted
to Farm Credit Services onaloan that was secured by cattle. However, beginning with the payment due
July 1, 1995, the debtor defaulted in his loan payments. Farm Credit Services accelerated the loan on
December 11, 1995, then pursuant to areplevin order entered April 9, 1996, repossessed and sold the
catle. The net sde proceeds were insufficient to satisfy the debt, and on January 6, 1998, Farm Credit
Services obtained a deficiency judgment against the debtor in the amount of $29,708.49. Although Farm
Credit Serviceswas a secured creditor when the deed was recorded, it became a“future creditor” within
the meaning of Ark. Code Ann. 8 4-59-204 (Michie 1996), when it obtained a deficiency judgment for
the unpaid baance of itsloan prior to the bankruptcy filing. “[A] bankruptcy trustee can step into the shoes
of any creditor that holds an alowable unsecured claim that arose after the chalenged transfer” by means
of the “future creditor” provison of the Uniform Fraudulent Transfer Act. Belfance v. Bushey (In re
Bushey), 210 B.R. 95, 104 (B.A.P. 6" Cir. 1997)(case decided under Ohio’s version of the Uniform
Fraudulent Conveyance Act, which wasthe precursor to the Uniform Fraudulent Transfer Act). TheEighth
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Bradshaw, Esquire® In responseto thetrustee' sidertification of the foregoing three creditors, the debtor
summarily dated that:

The indebtedness dleged to Farm Credit Services, Sandra Bradshaw, Paula
Davis and any other creditors dleged did not exist on the fedtive dete of trandfer and
conveyance, December 19, 1986, and accordingly there can be no finding asameatter of
law that such atrander was fraudulent in the aosence of such debot in 1986.

The debtor never denied that theforegoing creditors existed when the deed wasrecorded or when
the involuntary bankruptcy petition wasfiled; he just defended on the grounds they did not exist in 1986.
The bankruptcy court found thet the debtor had anumber of debts a the time the deed was recorded in
1995. On goped, the debtor does not dispute this finding. He merdy contends thet because the Sate
court fraudulent trandfer action was decided adversdly to Paula Marlar Davis, dl of his creditors were
barred by dther resjudicata or collaerd estoppd from assating daims under the Arkansas Fraudulent
Trander Adt, therefore, the trustee lacks a qudifying unsecured creditor to have Sanding to prosecutethe
section 544(b) cause of action.

“[U]nder the doctrine of resjudicata, avaid and find judgment rendered on the merits by acourt
of competent jurisdiction barsanother action by theplaintiff or hispriviesagaing thedefendant or hisprivies
onthesamedam or causeof action.” Bruns Foods of Marrilton, Inc. v. Hawkins, 944 SW.2d 509, 510
(Ark. 1997). See dso Armgrong v. Norwest Bank, Minnegpalis, N.A., 964 F.2d 797, 802 (8" Cir.
1992). “Privity of partieswithin the meaning of res judicatameans ‘a person o identified in interest with
another that herepresentsthesamelegd right.”” 1d. (ditations omitted); seedso Spearsv. SateFarm Fire
and Casudty Ins, 725 SW.2d 835, 837 (Ark. 1987). Collatera estoppd requires thet (1) the issue

Circuit Court of Appeds, inapre-Uniform Fraudulent Transfer Act case, hasruled that “[p]rior to theentry
of [d deficiency judgment, one whose debt is secured by [@ mortgage cannot maintain asuit to set asde
anadleged fraudulent transfer” of other property owned by thedebtor. Carsonv. Long-Bell Lumber Corp.,
73 F.2d 397, 403 (8" Cir. 1934).

° The debtor owed a debt to Sandra Bradshaw, Esguire in the amount of $2536.75 for unpaid
attorney’ s fees at the time the deed was recorded. This debt was unsecured. On December 14, 1995,
Bradshaw obtained a default judgment against the debtor in the amount of $3036.75. Subsequently,
Bradshaw obtained a Writ of Execution. The only property obtained through the Writ of Execution was
aused car that was sold at public auction. After the vehicle was sold, there remained an outstanding debt
in the amount of $1539.97.
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sought to be predluded mugt bethe same asthat involved inthe prior litigation; (2) theissue must have been
actudly litigated; (3) the issue must have been determined by a vaid and find judgment; and (4) a
determination must have been essantid to the judgment.” Nationd Bank of Commerce v. The Dow
Chemica Co., 1 SW.3d 443, 449 (Ark. 1999). “Thedoctrineof collaterd estoppd . . . isapplicableonly

when the party againg whom the earlier decison isbeing assarted had afull and fair opportunity to litigate
theissuein quesion.” Arkansas Dep't of Human Sarvs. v. Dearman, 842 SW.2d 449, 451 (Ark. App.

1992)(en banc). See dso Oldham v. Pritchett, 599 F.2d 274, 279 (8" Cir. 1979). Collaterd estoppel

“goplies only to personswho were parties or who are in privity with personswho were partiesin thefirst
action and that personsin a privity rdaionship are deamed to have interests S0 dosdly intertwined that a
decison involving one necessaxrily should contral the other.”  1d. at 452 (citation omitted). In Arkansas
Depatment of Human Savices v. Dearman, the Court of Appeds of Arkansas discussed privity for

purposes of res judicataand collaera estoppd and opined:

[1t appearsto be the modern rule that privity should be goplied when:

1. Thedam of the nonparty is basad on the same transaction or occurrence,

2. Theinterests of both daimants are Smilar and no adverse interests exig,

3. The nonparty hed natice of the earlier action, and

4. The nonparty did or had an opportunity to participate or intervenein the earlier case

Dearman, 842 SW.2d a 452 (citetion omitted).

Here, goplying Arkansss law, it is dear that only Paula Marlar Davis would be preduded from
bringing ancther fraudulent trandfer action againgt the debtor pursuant to the doctrines of resjudicataand
collateral estoppd. However, we conclude that under Arkansas law neither Farm Credit Services nor
Sandra Bradshaw would be prevented from bringing afraudulent trandfer action. Neither was aparty in
PaulaMarlar Davis s previous Sate court action. Further, the record on gpped isabsent of any evidence
to show that under Arkansas law @ther was in privity with Paula Marlar Davis in her Sate court action.
In her complant, the trustee has spedificaly identified two unsecured creditors who under Arkansas law
would be able to prosscute afraudulent trandfer action againg the debotor in State court inan attempt to st
addethetrander of thered property, which provides the trustee with sanding to proceed under section

544(b).
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2. Whether Trusteeis Barred by Res Judicataor Collaterd Estoppel

On gpped, the debtor assarts thet even if we determine that individud creditors would not be
barred from bringing afraudulent trandfer action againg himin sate court, and thus providethetrusee with
standing under section 544(b), the doctrines of resjudicataand collaterd estoppel do prevent the trustee
fromindependently prosacuting the saction 544(b) cause of action becausetheexact samedam andissues
thet will belitigated in the section 544(b) actionwereprevioudy litigated in PaulaMarlar Davis sdae court
lavauit. The debtor contends that in her state court fraudulent transfer action, Paula Marlar Davis
represented the same Satutory legd right as the trustee assarts in the section 544(b) cause of action, and
further argues that “the trustee and the plaintiff in the prior Sate court action shared such an identity of
interest asto render the trugtee in privity with the previous plaintiff.”

In response, the trustee contends that her adversary proceeding does nat involve the same cause
of action as PaulaMarlar Davis s gate court lawvsuit, and adamantly assarts that heis not in privity with
Ms. Davis Thetrustee arguesthat she representstheinterest of dl the creditors of the bankruptcy etate
and isattempting to st asde the trander for dl ther benefit, and nat judt the interest of Ms. Davis who
sought to set asde the trandfer only on her own behalf.

The principles of res judicata and collaterd estoppe apply in bankruptcy proceedings. See
Johnsonv. Miera(InreMiera), 926 F.2d 741, 743 (8" Cir. 1991); Kapp v. Naturdle, Inc. (Inre Kapp),
611 F.2d 703, 707 (8" Cir. 1979).

We agree with the debtor thet the fraudulent trandfer daim and atendant issues thet were raisd
by PaulaMarlar Davisin her prior ate court action are subgtantidly identica tothedaim and issuesraissd
inthetrusteg s section 544(b) cause of action. Further, afind judgment on the merits, whether it wasright
or wrong, was rendered by acourt of competent jurisdiction in Ms. Davis s Sate court action. However,
we disagree with the debtor' s contention thet the trustee isin privity with Ms Davis.

In Corzin v. Fordu (In re Fordu), 201 F.3d 693, 705 (6™ Cir. 1999)(citations omitted), the Sixth
Circuit Court of Appeds opined:

A bankruptcy trusee is the representative of dl creditors of the bankruptcy edtate. . .
“[T]hetrustee in bankruptcy . . . represents dl creditors” . . . Assuch, the Trugteeis not
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smply the successor-intinterest to the Delator:  he represents the interest of dl creditors
of the Debtor’ s bankruptcy eteate.

Because the trustee is invested with “extraordinary rights . . . asagenerd represantative
of ... creditors” heis“not bound, éther on resjudicata or judicid collaterd estoppd

[grounds] by the prior Sate proceadings.”

“Operation of res judicata requires identity of paties Yet the creditors presently
represented by the trustee were not partiesto the origind action, nor were thelr interests
represented therein. Thusthey cannat be bound by the dismissal of the action.”

In Boygian v. DeFusco (In re Giorgio), 62 B.R. 853, 862-63 (Bankr. D.R.I. 1986)(citations
omitted), the bankruptcy court stated:

“[A] person cannot be barred from litigating a dam unless he was aformd paty or ‘in
privy’ with aformd party to the firg action . . . [T]he [bankruptcy] trustee, who was
neither aforma party . . . nor represented by aparty . . . [isnot barred] from litigeting this
dam.”...Inbringing theingant action, thetrusteeiscarrying out hisdutiesto “ collect and
reduce to money the property of the etate” andto “object to the dlowance of any dam
that isimproper.” . . . A primary obligation of the trusee is to enaure thet the assts are
liquideted and digtributed equitably among creditors, and to accomplish this, fraudulent
and/or usurious daims mugt be subject to scrutiny. . . . .

Opertion of res judicata requires identity of parties. Yet the creditors

presently represented by thetrusteewerenot partiesto theorigind action,

nor were thair interests represented therain.

Fndly, inColemanv. Alcock, 272 F.2d 618, 621-22 (5" Cir. 1959)(footnotes omitted), the Fifth
Circuit Court of Appeds opined:

[W]e are of the view tha the Trugtee is not bound, ether on res judicata or judicd
collaterd estoppd, by the prior date court proceedings. The Trugtee is, of course, a
successor of the Bankrupt for many purposes. But he is much more both in the
extraordinary rights with which the Bankruptcy Adt invests him, and as a generd
representetive of the creditors. Unless he intervenes and takes on the role of an active
litigant subjecting himsdf thereby to the usud incidents of such action, heiis not bound by
the judgment merdy because the Bankrupt was a party defendant in the prior litigation.
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We are persuaded by the foregoing principles that the trustee in this case is not barred by ather
res judicata or collatera estoppd from pursuing the section 544(b) fraudulent trandfer action. Asthe
bankruptcy court so doquently sated:

Application of the privity prindplesindicates thet nather the creditors nor the chapter 7
trustee werein privity with PaulaDavisin the prior procesdings between John and Paula
The plantiff in this action is the chepter 7 trusee who is a representative of dl of the
creditors of the bankruptcy estate. The trusteeis not merdly a successor to the interests
of the debtor or arepresentative of asngle creditor. Rather she represents the interests
of dl of the creditors of theedtate. 1t cannot be said thet theinterests of dl of the creditors
are sUffidently identified with theinterest of the debtor’ sformer wifethat they canbehdd
to be in privity with Ms Davis While Ms. Davis may have hed representation and be
collaterdly estopped from relitigating the issues, the remainder of the delotor’'s creditors
were not partiesto the prior actions and are not bound by the prior determingtion. Ms
[Davig did not and does not now purport to have represented anyone d<E sinterest but
her own. Indeed, shewill only be dlowed to sharein the trusteg srecovery dong with dll
of the other unsecured creditors of the debtor.

Insum, we hold thet thetrusteein this caseisnot barred by ether resjudicataor collaterd estoppe
from prasecuting the section 544(b) cause of action.

3. The Dae of the Trander of the Red Edae Under Arkansas Law

The debtor argues that pursuant to Arkansas law, the conveyance of the red estate occurred in
1986 when he ddivered the deed to hisson, and not in 1995 when the son recorded the deed. The debtor
rdiesonthree Arkansascasesto support hisargument: Johnsonv. Ramsey, 817 SW.2d 200 (Ark. 1991);
Barker v. Ndlson, 812 SW.2d 477 (Ark. 1991); and Grahamv. Suddeth, 133 SW. 1033 (Ark. 1911).
In each of these cases, the Supreme Court of Arkansas restated the generd rule of law that a ddivered
deed will passtitle between the grantor and grantee even though it has not been recorded.  Further, the
recording of the deed rasesapresumption of ddivery. However, these casesdo not involveasuit brought
by athird-party creditor seeking to set asdeafraudulent conveyance of red estate, whichwasthescenario
presented to the bankruptcy court.

In Arkansas, a fraudulent trandfer action triggers the gpplication of Arkansas's verson of the
Uniform Fraudulent Trandfer Act.  Section 4-59-206(1)(i) of the Arkansas Fraudulent Trandfer Act
provides thet:
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(D A trander ismede:

(i) With respect to an asset that is red property other then afixture, but induding the
interest of asdler or purchaser under acontract for the sde of the asset, whenthetrandfer
isso far perfected that a good faith purchaser of the assat from the debtor againg whom
gpplicable law permitsthe trandfer to be perfected cannot acquire an interest in the asset
thet is superior to the interest of the trandferee.

Ark. Code Ann. 8§ 4-59-206(1)(i)(Michie 1996). In Arkansas, prior to enactment of the Fraudulent
Trander Act® it was well-established thet:

No conveyance required by the provisons of this act to be recorded shdl be vdid or
hinding, except between the partiesand ther legd representatives, until thesameshdl have
been deposited in therecorder’ s office for record; nor even thenif shown to be madewith
intent to defraud prior creditorsor purchasars, but shdl bevoid againg such prior creditors
or purchasers.

Murphy v. Marshdll, 159 SW.2d 741, 744 (Ark. 1942)(citation and internd quotation merks omitted).
“[FJor purposes of determining when the Satute of limitations begins to run, parties dleging fraud are
charged with knowledge of any pertinent red estate conveyances from the time such conveyances are
placed in public records” Hughesv. McCann, 678 SW.2d 784, 786 (Ark. App. 1984). Although
dready discussed above, it bears repeating that in Arkansas a subsequent bonafide purchaser will not be
charged with condructive natice of the trandfer of property until the deed is recorded. See Halbrook v.
Lewis, 163 SW.2d 171, 172 (Ark. 1942); Surgisv. Numn, 158 SW.2d 673, 675 (Ark. 1942). Section
4-59-206(1)(i) of the Arkansas Fraudulent Trandfer Act specificaly addresses when a trander of red
edtate occurs for purposes of determining whether such trandfer is fraudulent.  Under section 4-59-
206(2)(i), itisdeer that atrander of red property occurswhenthedeed isrecorded. See dso Boardwalk
Regency Corp. v. Burd, 620 A.2d 448, 449 (N.J. Super. Ct. App. Div. 1993)(gppdlate court interpreted
New Jarsey Fraudulent Trandfer Act and ruled that a trandfer of red etate occurs on the dete the deed
IS recorded).

We condude that the bankruptcy court correctly applied Arkansas fraudulent trandfer law, and
properly determined that the trandfer of the red estate occurred when the deed was recorded in 1995.

6 The Arkansas Fraudulent Transfer Act was enacted in 1987.
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4. Whether Genuine Issues of Maerid Fact Exig That Predude Summary Judgment

Ashis find point on goped, the debtor asserts that genuine issues of materid fact exis regarding
the date of the ddivery of the red edate, whether the trandfer was made without reasonably equivaent
vaue, the dleged insolvency of the debtor, and the existence of fraudulent intent on the part of the debtor
thet predude the entry of summeary judgment. For the following reasons, the delotor’ s arguments on this
point mug fail.

A. Daeof Ddivay of the Red Edate

The debtor repeets the argument he advanced above, and contends the evidence shows thet the
trandfer of the red estate occurred in 1986 and not in 1995. Although the debtor ddlivered thedeed to his
son in 1986, the evidence is undisputed that the deed was recorded on June 30, 1995, inthe Office of the
Ddlas County Recorder, and was recorded on July 3, 1995, in the Office of the Ouachita County
Recorder. These undisputed facts merdy reguired the gpplication of Arkansas fraudulent trandfer law,
whichwe havedreedy determined the bankruptcy court correctly applied when ruling thetransfer occurred
in 1995 when the deed was recorded.

B. Ressonably Equivdent Vdue

The debtor assarts the gate court’ sfinding initsorder dismissng PaulaMarlar Davis sfraudulent
trandfer action thet “[t]helove and affection which exigsbetween father and son satify the requirement thet
the conveyance be made for vauable condderation,” shows the trander was made for reasonably
equivdent vauein direct contravention to the bankruptcy court’ s determingtion thet same was lacking.

InFrst Na'l Bank of Roland v. Rush, 785 SW.2d 474, 477-78 (Ark. App. 1990)(citetions
omitted), the Court of Appeds of Arkansas opined:

Our law of fraudulent conveyancesiswel stttled. Whenafinanaaly embarassd
debtor conveyshisproperty to anear rlaiveor member of hishousehold, the conveyance
must be looked upon with suspicdion and scrutinized with care. [If the evidence showsthe
conveyance to be voluntary, it is prima fade fraudulent as to exiding creditors. If the
debtor is insolvent and ungble to pay his debits, the presumption that the conveyance is
fraudulent as to antecedent creditorsis condusve
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The ArkansasFraudulent Trandfer Act defines” vaue’ inrdevant part: “Vdueisgivenfor atrander
or an obligation if, in exchange for the trandfer or obligation, property istransferred or an antecedent debt
Issecured or satidfied.” Ark. Code Ann. § 4-59-203(a) (Michie 1996). According to the Comment to
section 3 of the Uniform Fraudulent Trandfer Act:

Section 3(@) is adgpted from § 548(d)(2)(A) of the Bankruptcy Code. Seedso
§ 3(9) of the Uniform Fraudulent Conveyance Act. The definition in Section 3 is not
exdudve “Vdue' isto be determined in light of the purpose of the Act to protect a
debtor’ s estate from being depleted to the prgjudice of the debtor’ sunsecured creditors.
Congderation having no utility froma creditor’ s viewpoint does not satisy the Seatutory
ddfinition.  The definition does not specify dl the kinds of congderation thet do not
condtitute value for the purposes of thisAdt —e.g., love and affection. See, e.g., United
Statesv. West, 299 F. Supp. 661, 666 (D. Ddl. 1969).

7A Uniform Laws Annotated, Uniform Fraudulent Trander Act 8§ 3, Comment (1999).

In the context of defining “reasonably equivdent vaue’ asthet term is used in section 548 of the
Bankruptcy Code, the Eighth Circuit Court of Appedsin Jacoway v. Anderson (In re Ozark Restaurant
Equip. Co. Inc)), 850 F.2d 342, 344-45 (8" Cir. 1988), stated that “[t]he concept of reasonably
equivdent vdueisameansof determining if the debtor recaived afar exchangein themarket placefor the
goodstrandered. Conddering dl thefactorsbearing onthe sdle, did the debtor recaivefair market vaue

for the property.”

In United States v. West, 299 F. Supp. 661, 665-66 (D. Dd. 1969), the didtrict court, in the
context of gpplying the Ddaware Fraudulent Conveyance Act to an dleged fraudulent trandfer of red
property, ruled that “love and affection” did not condtitute fair congderation to support the trander of the
red edaeto thetranderors son. Thedidrict court Sated:

Snce the quedion of far congderdtion asit pertainsto an dleged fraudulent conveyance
must be determined from the Sandpoint of creditors. . . it is dear that no far equivaent
is exchanged when the conveyanceissmply for naturd love and effection. Thecreditor's
interest will not be protected snce the debtor’ s property has departed without any far
equivdent teking its place.

1d. a 666 (dtations and internd quotation marks omitted).
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InJahnerv. Jacob, 252 N.W.2d 1, 5-6 (N.D. 1977), the Supreme Court of North Dakotaopined:

It is contended that “love and afection” is a vdid consderaion for the
conveyances mede by Vdentine Jacob. Thisisacorrect daement, so far asthe parties
to the conveyances are concarned, if thereisnot fraud. Love and affectionisasufficdent
condderation for adeed. Trengenv. Mongeon, 206 N.W.2d 284 (N.D. 1973). But
“love and affection” is nat thet “fair condderation” required by Section 13-02-04. As
defined by the Uniform Fraudulent Conveyance Adt, a “far consderation” involves an
exchange of property or obligaion whichisafar equivdent of that conveyed. Sec. 13-
02-03, N.D.C.C. Under thisrule, conveyancesto family membersfor love and affection
have frequently been hdld fraudulent asto creditars . . .

In Doerschuk v. Wisemen, 181 SW.2d 789, 792 (Mo. App. 1944), the Kansas City Court of
Appedls of Missouri dated that *a conveyance basad on love and affection, when made by an insolvert,
or by one made insolvent by the very act of conveying the property, cannot be regarded other than
voluntary, and conssquently fraudulent and void asto exiding creditors” See dso Walker v. Treadwell
(Inre Treadwdl), 699 F.2d 1050, 1051 n.1 (11* Cir. 1983)(“love and efection” are dearly inquffident
congderation to protect trandfers under 11 U.S.C. § 548; noting thet “love and affection” havebeenhed
to be inadequate condderation under Sate fraudulent conveyance laws); McPherson Qil Co., Inc. v.
Massey, 643 So. 2d 595, 596 (Ala 1994)(“[A] conveyance given in return for ‘love and affection’ is
supported by ‘good,’ rather then ‘vaueble congderation, and is thus a voluntary conveyance and void
agand exiging creditors”).

Here, the unrebutted evidence in the record on gpped shows that the debtor trandferred the redl
property to his son for ten dollars and love and admiration. We determine that the bankruptcy court did
not err by finding thet the foregoing condderation did not condtitute ressonably equivaent vaue under the
Arkansss Fraudulent Trandfer Act.

C. Debtor’'s Insolvency

The debtor maintains that a genuine issue amaenid fact exidsregarding whether hewasinsolvent
a the time the deed was recorded in 1995. The Arkansas Fraudulent Trandfer Adt, in rdevant part,
providesthat adebtor isinsolvent “if the sum of the debtor’ sdebtsis greater than dl of the debtor’ sassets
a afar vauation.” Ark. Code Ann. §4-59-202(a) (Michie 1996). Further, “[a] debtor who isgenerdly
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not paying hisor her debots asthey become due is presumed to be insolvent.”  Ark. Code Ann. 8 4-59-
202(b) (Michie 1996).

In her mationfor summary judgment, the trustee presented evidence that the debtor wasrendered
insolvert upon trandferring the red estate. Spedificaly, the trustee atached to the mation for summary
judgment atranscript of a pretrid conference held in the bankruptcy court in which the debtor Sated in
response to the bankruptcy court’s satement thet if an order for relief was entered in the involuntary
Chapter 7 case, atrustee would be gppointed to take over the debtor’s assets and sl them to pay
creditorsthat “1 haveno assats. They havetakendl my assats. Sotheonly thing | [am] going totry todo
here is consarve your time aswdl asmine”  Further, the trustee attached an afidavit to her mation for
summary judgment that had been prepared by SandraBradshaw, Esguire, inwhich shedated in pertinent
part:

3. Our law firm obtained aDefault Judgment againg Mr. Marlar in the Crossett Municipd
Court on December 14, 1995, in the total amount of $3,036.75. . . .

4. | filed the Default Judgment in the Office of Norma Castlebarry, Circuit Clerk and
Recorder for Ddlas County, on December 28, 1995.

5. After | filed the Default Judgment in Dalas County, | obtained aVWrit of Execution from
the Clerk of Court and it was served by the Sheriff of Dalas County on John S. Malar.
The only property that was obtained through the Wit of Executionwasaused car which
wassold a public auction. After thevehidewassold, there remained an outstanding debot
to our law firmin the amount of $1,539.97 which is il outstanding and unpaid.

The debtor’ s only response to the trusteg s evidence was to “ specificaly den[y] that Debtor and
Defendant herein wasin any way insolvent on the date of actud trandfer and conveyance” The debtor
totdly falled to present any evidence of his solvency in his response to the trusteg s mation for summeary
judgment. Thedebtor’ sson likewisefailed to addressthe question of the debtor’ ssolvency in hisresponse
to the trusteg smoation.

Fallowing the entry of the order granting the trusteg's mation for partid summary judgment on
Counts 1l and 111 of the adversary complaint, the bankruptcy court entered an order to show cause why
find judgment should not be entered in favor of the trustee on the complaint. Inthe order to show cause,
the bankruptcy court pointed out that it gopeared unnecessary to render a decison on Count | of the
complant (actud fraud) because rdief had been granted on the dternative Counts |l and 111 of the
complaint (congructive fraud). In his response to the order to show cause, the debtor’ s son, for the first
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time, argued that aquestion of fact existed concerning whether the debtor wasinsolvent at thetimethe deed
was recorded. The debtor’s son rdlied upon statements made by Paula Marlar Davis in her petition for
divorce filed on February 13, 1995, in which she dleged that “she and John Marlar ‘ own registered catle
which are located on severd famsthat they own in Ddlas County, Arkansas. Theregigered cattle have
a current market vaue of gpproximatdy $250,000.00."” and further dleged that “ (t)he parties have
acquired subgtantial marital property during their marriage”” A copy of Ms Davis's petition for divorce
wasatached to the debtor’ sson’ sresponse. Although acopy of Ms. Davis spetition for divorcewasdso
atached to the debtor’ s son’s origind response to the trusteg smation for partid summeary judgment, the
son, & that time, advanced absolutdly no argumentsin regards to the solvency of the debtor.

Subseguent totheentry of theorder granting thetrusteg smotionfor partid summeary judgment and
the entry of the order to show cause, the debtor filed apleading entitled Amended Responseto Mation for
Summeary Judgment to which heatached an afidavit thet purported to establish hissolvency effective June
30, 1995. The dfidavit ligts only assats dlegedly owned by the debtor on June 30, 1995, and does not
lig any indebtedness. Contemporaneoudy, the debtor dso filed a pleading entitled Motion to Amend
Responseto Mationfor Summary Judgment inwhich herequested leave of thebankruptcy court “toamend
his prior regponse to supply additiond finendd information pertaining to hissolvency efective throughout
theyear 1995.” The debtor pleaded that “[sJuch amendment goes to the heart of the Court’s pending
decigonin this regard and addresses this Court's order to show cause filed in this same méater.” The
bankruptcy court treated the debtor’ s and debtor’s son's motions as requesting recongderation of the
order granting partid summary judgment, and denied the request to supplement the origind responsesto
the mation for summary judgment to add finendd information pertaining tothedebtor’ ssolvency at thetime
the deed was recorded.

On gpped, the debtor assarts that the copy of Ms Davis spetition for divorce thet was atached
to his son' s response to the order to show cause dong with the affidavit inwhich he listed his assts as of
June 30, 1995, raise agenuine issue of maerid fact regarding his solvency which predudes the entry of
summayjudgment. Thedebtor arguesthat the bankruptcy court opened the procesding for thesubmission
of new evidence by entering the order to show cause and reguedting the parties show cause why afind
judgment should not be entered in favor of the trustee. The debtor aso points out that a copy of Ms.
Davis s petition for divorce was attached to his son’'s origind reponse to the trustes’ s motion for partia
summary judgment and, accordingly, the datements made in the petition concerning the vaue of the
debtor' s assts should have been congdered by the bankruptcy court when making itsinitid ruling.
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Firg, we do not bdieve that the bankruptcy court intended to open the metter for additiona
evidence by entering the order to show cause. The bankruptcy court entered the order to show cause
because summary judgment hed been granted on two counts of the three-count complaint. Although the
need to address the remaining count gppeared to be moat, the bankruptcy court merdly atempted to give
the parties an opportunity to advise the court if any reason existed that required the court to rule on the
remaining count.  Accordingly, the bankruptcy court correctly refused to consder the debtor’s podt-
judgment affidavit in which he purported to ligt assets owned as of June 30, 1995, See Chismv. W.R.
Grace & Co., 158 F.3d 988,992 n.4 (8" Cir. 1998). In any evert, the afidavit failsto ligt lighilities and,
therefore, is inaufficient to establish solvency under section 4-59-202(a) of the Arkansas Fraudulent
Trander Adt. Further, evenif Ms Davis s petition for divorce might be congtrued to contain information
that raises a quedtion of solvency under section 4-59-202(a), the debtor faled to rebut the presumption
of insolvency created by section 4-59-202(b). The efidavit of Larry F. Hal, who isemployed by Farm
Credit Sarvices, whichwasattached to thetrusteg smotion for summary judgment, advisesthat the debotor
Oefaulted on hisloan obligation beginning with his July 1, 1995 payment. Theredfter, the loan remained
adinquent. Likewise, the afidavits of Paula Marlar Davis and Sandra Bradshaw, dong with the
atachmentsthereto, etablish that the debtor failed to pay hisdebtsto them around thetime period inwhich
the deed was recorded. At thetime thetrandfer of thered estate occurred, the debtor was not paying his
debtsto ether Farm Credit Services, Ms. Davis or Sandra Bradshaw as they became due, which raises
apresumption of insolvency under section 4-59-202(b).

In sum, we determine thet no genuine issle of maerid fact exigs regarding the solvency of the
Oebtor which would preclude the entry of summary judgment in favor of the trusee

D. Exigence of Fraudulent Intent on the Part of the Debtor

Ladtly, the debtor contendsthat summery judgment wasimproperly granted infavor of thetrustee
because the trusee falled to prove that he intended to defraud his creditors.

The bankruptcy court did not grant summary judgment on Count | of thetrusteg scomplaint, which
dleged thetrander wasactudly fraudulent under Ark. Code Ann. 84-59-204()(1). Thet sectionrequires
proof thet the debtor made the trandfer with “actud intent to hinder, dday, or defraud any creditor of the
debtor.” The court granted summary judgment on Counts Il and 111 of the trusteg s complaint, which
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dleged condructive fraud under Ark. Code Ann. 8§ 4-59-204(a)(2) and 8 4-59-205, respectively. “The
law does not require parties chalenging a transaction as condructively fraudulent to establish actud
dishonesty or intent.” Bensonv. Richardson, 537 N.W.2d 748, 757 (lowa 1995). A court can properly
Set agde a conveyance of property asin fraud of creditors notwithstanding that the conveyance may not
have beenmadewith theactud intent to defraud creditors. See White v. Milburn, 122 SW.2d 589, 592
(Ark. 1938).

Because evidence, or the lack thereof, of fraudulent intent on the part of the debtor isirrdevant

under the congructive fraud provisonsof the Arkansas Fraudulent Trandfer Act, the bankruptcy court did

not err by granting summeary judgment in favor of the trustee on the two counts aleging congructive fraud.
Conduson

We aifirm the bankruptcy court’s order granting summeary judgment in favor of the trustee

A true copy.

Attest:

CLERK, U.S BANKRUPTCY APPELLATE PANEL,
EIGHTH CIRCUIT

26



