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WILLIAM A. HILL, Bankruptcy Judge

Keith E. Kimmons apped's from the bankruptcy court’ st order disdlowing hisproof of interestin
the Debtor, Innovative Software Desgns, Inc. We have jurisdiction over this gpped from thefind order
of the bankruptcy court. See 28 U.S.C. 8 158(b). For the reasons s&t forth below, we affirm.

The Honorable Nancy C. Dreher, United States Bankruptcy Judgefor the Didtrict of Minnesota



BACKGROUND
Henry F. Camacho J. incorporated the Debtor, Innovative Software Designs, Inc. (*1SD”) in
Minnesota on June 5, 1990, as a 9ddine software desgn busness. In 1992, Camacho met Kath E.
Kimmons a Busnesdand, a company where they were both employed.

In 1994, Camacho joined Kimmons and ancther partner, James Bombardo, to form a new
business known as Network Management Sarvices and Systems, Inc. (‘NMS’). At the imeNMSwas
formed, Kimmons, Camacho, and Bombardo ordly agreed to shareequd ownershipof NMS. Bombardo
incorporated NMS on April 25, 1994. Through NMS, the partners ran severd computer-related
businesses. Camacho and 1SD focused on designing software; Bombardo and Excess, Inc? (“Excess’)
focused on sHling and repairing hardware; and Kimmons focusad on consulting work. The partners did
not ded with 1ISD and Excess as ssparde etities. However, there was no formd contract or
documentationsetting forth the structure of NM S, especidly with respect to ownership of |SD and Excess

Inthe fdl of 1994, Bombardo remarked to Camacho and Kimmons his belief that as the sole
incorporator of NMS, heowned dl of NMS. Thisgparked adiscussion between the partnersthat resulted
in the following satement being Sgned by Camacho, Kimmons, and Bombardo on September 16, 1994:

This document gatesthat Network Management Servicesand Sysemsinc., Excessinc,
and Innovative Software Desgns Inc. are equaly owned by the fallowing persons

James Bombardo
Henry F. Camecho J.
Kath E. Kimmons

Sonificantly, Kimmonsnever paidfor any gock inl SD and never recaived any sock certificates. Smilarly,
thereisno evidence that 1SD ever issued any sock to Kimmons. In fact, there are no other documents
or corporate resolutions from any of the three subject corporations implementing the dleged equa
ownership agreament between Kimmons, Camacho, and Bombardo.

Inlate 1994, Bombardo expressed a desre to leave the partnership and take Excess with him.
Kimmons, Camacho, and Bombardo then sgned an agreement to implement Bombardo's desire on

2Excess, Inc. was not formally incorporated until January of 1995.
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December 20, 1994. Bombardo agreedto sl hisinterestsin |SD and NM Sto Kimmonsand Camacho.
Kimmons and Camecho, in turn, agreed to sdl their interests in Excess to Bombardo. As aresult, only
Kimmons and Cameacho wereleft ingdethe origind partnership, each supposedly owning fifty percent of
ISD and NMS.

Meanwhile, Kimmons owed the IRS over $42,000 in unpaid taxes, and the IRS was pursuing
collectioneffortsagaing him. Asaresult, Kimmons entered arepayment agreement with the IRSinwhich
he sated that he had no stocks, bonds, or invesments, thereby failing to disdose any ownership of 1SD
stock. Kimmons 1994 tax return lissNM Sashissole proprietorship and doesnat indicate thet Kimmons
owned any stock in1SD.3

In late 1994, Kimmons was experiendng marital problems, and hiswifefiled for divorce Ona
sworngatement of income, assets, and liahilitiesassod ated with hisdivorce procesding, Kimmonsdamed
no interest or gock ownership in ISD. Kimmons Sgned this sworn satement goproximatdy two months
after he, Camacho, and Bombardo signed the September 14, 1994, datement of mutud ownership
regarding NMS, 1SD, and Excess. Kimmons marriage was dissolved on December 12, 1994.

Inlate 1994 or early 1995, Kimmons | eft the partnership to take ajob with Blue Cross and Blue
Shidd of Minnesota NMS, which had been the key corporation through which the partners had been
operaing, ceasad doing businessand waseventudly dissolved by the Secretary of State on September 25,
1998, dueto thefalureto file annud regigration pgpers
After Kimmons went to work for Blue Crass, Camacho began deveoping ISD as an internet provider.
To rase money, Camecho asked Kimmonsto invest in ISD. However, Kimmons dedined, gating thet
he no longer wanted anything to do with 1SD. Camacho then goplied for aloan from the Smdl Busness
Adminigration. On the loan gpplication, Camacho listed himsdf as the sole shareholder of 1SD and
provided the only persond guarantee. In addition, |SD’s corporate tax returns from 1994 through 1998
lig Camacho as1SD’ s sole sharehol der.

INn1997, Blue Crossinitiated acrimind invedtigation againg Kimmons, dleging that Kimmonshed
submitted fraudulent invoices on behdf of 1SD and ancther corporation for payment by Blue Cross
Kimmons was fired by Blue Cross, and aimind charges were filed againg Kimmons which are il

3Kimmons 1998 tax return dso failsto indicate any ownership interest in 1SD.
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pending. In December of 1997, Kimmons commenced a Sate court action againg Camacho and 1D,
assting an ownership interest in 1SD and seeking dissolution of the company.  Thiss lawsuit was quickly
abandoned because Kimmons could not afford to pay an attorney. Theabandoned lawsuit condtituted the
fird time ance late 1994 or early 1995 that Kimmons daimed an ownership interest in ISD.

On March 16, 1999, 1SD filed a chepter 11 bankruptcy petition. Kimmons did not appear on
|SD’ s petition and schedules aseither acreditor or an owner of 1SD sock. Kimmons nevertheesslearned
of 1SD’s bankruptey filing during a conversation with Bombardo in late June, 1999. Kimmons then filed
aproof of dam assarting that he owned fifty percent of 1SD and that 1SD owed him $150,000 for two
yearsof unpad day. 1SD objected to Kimmons' proof of daim and an evidentiary hearingwasheld on
December 13 and 14, 1999. After the hearing, the bankruptcy court ruled thet it wasimproper toresolve
theissue of Kimmons ownership interest in 1SD because the bankruptcy court had not yet ordered the
filing of proofs of interest. In addition, the bankruptcy court disdlowed Kimmons proof of daim for
$150,000 in unpaid sdary, ruling that 1SD hed introduced sufficient evidence to rebut the proof of daim
and that Kimmons hed subsequently failed to carry his burden of proof asto the daim’ svdidity.

Subseguently, Kimmons moved the bankruptcy court for an order dlowing him to file a proof of
interest, and the motion was granted.  Kimmons then filed a proof of interest in 1SD, asserting thet he
owned fifty percent of 1SD basad largdy on the dleged mutua ownership agreement between the parties,
as evidenced by the Sgned datement of September 14, 1994. ISD objected to Kimmons' proof of
interest, and the parties agreed to submit the issue to the bankruptcy court largely on the bads of the
evidence and exhibitsintroduced & the prior evidentiary hearing of December 13 and 14, 1999. By the
order dated May 15, 2000, the bankruptcy court found that | SD hed produced sufficient evidenceto rebut
Kimmons proof of intere,, thereby shifting the burden of proof back to Kimmons. The bankruptcy court
then found that Kimmons hed nat sufficiently proven the vadlidity of his proof of interest. Spedificaly, the
bankruptcy court ruled thet evenif there hed been an enforcegble mutud ownership agreement, it had been
abandoned by the parties severd yearsearlier. The bankruptcy court then sustained |SD’ s objection and
disdlowed Kimmons proof of interes.

Kimmons gpped sfrom the bankruptcy court’ sorder disallowing hisproof of interest, arguing thet
the bankruptcy court dearly ered in finding that the parties had abandoned their mutud ownership
agreement severd years before 1SD filed its bankruptcy petition. In addition, Kimmons argues that he
owns stock in 1SD that he has not abandoned.



STANDARD OF REVIEW

On gpped, we review the bankruptcy court’ s findings of fact for dear error and itscondusions of
law de novo. Fed. R. Bankr. P. 8013; Hacher v. U. S Trustee (In re Hatcher), 218 B.R. 441, 445
(B.A.P. 8th Cir. 1998) (atationsomitted); Gourley v. Usary (InreUsary), 123 F.3d 1089, 1093 (8th Cir.
1997); O'Ned v. Southwest Mo. Bank (In re Broadview Lumber Co.), 118 F.3d 1246, 1250 (8th Cir.
1997). A fact finding is dearly erroneous when the reviewing court, based on the entire evidence, is left
with a definite and firm conviction that a mistake has been committed. Hatcher, 218 B.R. at 445-46
(citations omitted).

DISCUSSION

An equity security holder may file aproof of interest. 11 U.SC. §501(a). “A dam or intered,
proof of which is filed under section 501 of thistitle, is deemed dlowed, unless apaty ininterest . . .
objects.” 11U.S.C.8502(a). Snceaproperly filed proof of dam, whichindudessupporting documents,
is entitled to prima facie evidentiary effect, a proof of interest which amilarly indudes supporting
documentationshould dso be given prima facie evidentiary effect. See Fed. R. Bankr. P. 3001(a), (f);
Offiad Bankruptcy Form 10: Proof of Claim; 4 Lawrence P. King e d., Collier on Bankruptcy 1
502.02[1], at 502-10 (15th ed. rev. 2000) (“[U]nder section 502(a), aproof of dam or proof of interest
which was properly filed pursuant to section 501(a) condtitutes prima facie evidence. . .”). Thus, if an
objectionisfiled, the* objecting party must then produce evidence rebutting” the proof of interest or it will
bedlowed. See Granv. Internd Revenue Sarvice (InreGran), 964 F.2d 822, 827 (8th Cir. 1992) (citing
Cdifornia Siate Board of Equalization v. Offidd Unsecured Creditors Commiittee (In re Fddity Holding
Co.), 837 F.2d 696, 698 (5th Cir. 1988)). “If, however, evidence rebutting the [proof of intered] is
brought forth, then the daimant mugt produce additiona evidence to prove the vdidity of the [daimed
interest] by a preponderance of the evidence” Id. (internd quotation marks omitted; citation omitted).

A. Abandonment of Contract

Kimmons argues that the bankruptcy court dearly erred infinding thet the parties abandoned their
aleged mutua ownership agreement regarding NM Sand 1 SD. “Ordinarily, the albandonment of acontract
Isaquedion of fact and will not be set asde on gpped unless dearly eroneocus” S. S Silberblatt, Inc.
V. Seaboard Surety Co., 417 F.2d 1043, 1054 (8th Cir. 1969) (citing Stede v. McCargo, 260 F.2d 753,
759 (8th Cir. 1958)). A party seeking to prove abandonment of a contract must present clear and
convinang evidence of an intention by the ather party to abandon itsrights Republic Na'| LifeIns Co.
V. Marquette Bank & Trugt Co. of Rochedter, 295 N.W.2d 89, 93 (Minn. 1980). Intent to abandon may
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be ascertained from facts and circumatances surrounding the transaction and may beimplied from acts of
the parties. 1d.; Buresh v. Mullen, 207 N.W.2d 279, 281 (Minn. 1973); Ahlgrand v. McPherson, 173
N.W.2d 330, 333 (Minn. 1969). Conduct of the partiesthat ispogtive, unequivocd, and inconsstent with
the exigence of acontract issufficent to support amutua abandonment of contract. Desnick v. Madt, 249
N.W.2d 878, 884 (Minn. 1980); Country Club Oil Co. v. Lee, 58 N.W.2d 247, 251 (Minn. 1953).
Where acts of one party incondstent with exisence of a contract are acquiesced in by the other party to
the contract, the contract will be trested as abandoned. Lee 58 N.W.2d at 251.

Asaming that there was in fact an enforcegble agreement between the paties as to equd
ownership of thesubject corporations;* thereissufficient evidenceto support the bankruptcy court’ sfinding
that the agreement had been abandoned. Aswe discussmorefully beow, the parties never implemented
the dleged equa ownership agreement by exchanging sock inthe subject corporations. Moreover, by laie
1994, the partners began to go thar ssparate ways. Bombardo left NMS, taking Excess with him.
Kimmans left NMS for ajob at Blue Cross and Blue Shidd of Minnesota NMS, the key enterprise
through which dl the partners had been conducting business, ceased to operate and was eventudly
dissolved by the Secretary of State. In addition, there is sufficient evidence to support the inference that
both Kimmonsand Camacho bdieved the mutud ownership agreament wasno longer in effect. Kimmons
did nat daim to own any stock in 1SD when asked to disclose such interests in both his IRS repayment
agreament and in the course of his divorce procesding. Furthermore, Kimmons lided NMS as his sole
proprietorship on his 1994 incometax return, thereby indicating that Cameacho had no ownershipinNMS,
Smilaly, ISD’s corporate tax returns from 1994 through 1998 lis Camacho as the sole shareholder and
100 percent owner of 1SD. Ingpplying for aloanfrom the Smal Business Adminidration on behdf of ISD,
Cameacho gave the only persond guarantee and again listed himsdlf asthe sole harenolder and owner of
ISD. These actions by both parties are dearly inconsstent with any agreement that they would continue
to share equd ownership of NMSand ISD.

Fndly, the bankruptcy court refused to credit Kimmons testimony that he always thought of
himsdf as an owner of 1SD and that he had dways remained involved in ISD’s operations behind the
soenes: The bankruptey court spedificaly sated that Kimmons was badly impeached severd times and
thet his tesimony smply was nat credible. Determinations as to the credibility of witnesses are uniqudy

“The bankruptcy court made no express ruling as to the enforcedhility of this dleged agreament,
and neither do we,



within the province of thetrier of fact. Edate of Davis by Odenfdd v. Do, 115 F.3d 1388, 13%4 (8th
Cir. 1997) (aiting Andersonv. City of Bessamer, 470U.S. 564, 105 S.Ct. 1504, 84 L .Ed.2d 518 (1985)).
Accordingly, we must give deference to the bankruptcy court’ s determingtion asto Kimmons' credibility.
Based on the entire evidence, we are not |eft with a definite and firm conviction thet a mistake has been
committed, and we affirm the bankruptcy court’s finding thet any mutud ownership agreament between
Kimmons and Camacho regarding NM S and 1SD had been abandoned by late 1994 or early 1995.

B. Abandonment of ISD Stock

Kimmons dso argues that he did not abandon or trandfer any of hissock in1SD.® However, the
record does not indicate that Kimmons ever acquired any shares of 1SD gock inthefirg place. Shares
of sock may be acquired by issuanceor trandfer. A Minnesota.corporation may issue securitiesonly when
authorized by the board of directors Minn. Stat. 8 302A.401, subd. 1. Transfer of a security requires
odivery with intent to change ownership. DLH, Inc. v. Russ 566 N.W.2d 60, 72 (Minn. 1997). A
cartificated security is represented by a cartificate, and ddivery occurs when the purchaser acquires
possession of the catificate. See Minn, Stat. § 336.8-102(3)(4); Minn. Stat. 8§ 336.8-301(a)(1). An
uncertificated security is not represented by a cettificte Minn. Stat. 8§ 336.8-102(a)(18). Only a
corporate resolution by the board of directors may establish thet some or dl of a corporation’s shares of
stock will beuncertificated. Minn. Sat. § 302A.417, subd. 7. Delivery of an uncertificated security occurs
when the issuer regigers the purchaser asthe registered owner. Minn. Stat. 8 336.8-301(b)(1).

In this case, there is no evidence that any shares of 1SD sock were ever issued to Kimmons.
Soedificdly, thereis no evidence thet any corporate resolution was ever passed involving the issuance of
| SD stock to Kimmons, nor isthereany corporate documentation of any kind indicating that sharesof ISD
glock hed been issued to Kimmons. Clearly, Kimmons did not acquire any sharesof 1SD stock by direct
issuance from 1SD.

Smilaly, there is no evidence that Kimmons acquired any 1SD sock by trandfer. Kimmons

*Kimmons argumernt on this point is based, in part, on Minnesota s Uniform Digposition of
Undamed Property Act. See Minn. Stat. 88 345.31-345.60. Since this gatutory argument was not
raised before the bankruptcy court, wewill not condder it for the first time on goped. See Norwest
Bank of North Dakota, N. A. v. Doth, 159 F.3d 328, 334 (8th Cir. 1998). Moreover, our ruling on
this point has little bearing on the outcome of the case given the lack of evidence that Kimmons ever
acquired |SD stock to begin with.




acknowledges tha he never recaved any 1SD sock certificates  Neverthdess, he argues tha
uncartificated shares of 1SD stock were trandferred to him by operation of the September 14, 1994,
datement of mutud ownership sgned by the partners. However, the satement Kimmons rdies on does
nat purport to creete uncertificated shares of 1SD stock; nor doesit purport to register any uncertificated
shaesinKimmons name. It merdy reflectsthe partners assumption, dbeit afdse one, thet they enjoyed
equa ownership of the subject corporations even though no shares of sock had ever changed hands.
Sncethereareno other documents, corporateor otherwise, establishing uncertificated sharesof 1SD stock
or regigering Kimmons asthe owner of such shares, thereis no evidence that Kimmonsrecaived ddivery
of any uncertificated sharesof 1SD gock. Thus, novaid trandfer of any such sharesto Kimmons hasbeen
established. Accordingly, Kimmons never had any sock to abandon, and his argument mugt fail.

CONCLUSION

Based on the foregoing, we afirm the bankruptcy court’ s decison sugtaining |SD’ sobjection and
disdlowing Kimmons proof of interes.

A true copy.
Attest:

CLERK, U.S BANKRUPTCY APPELLATE PANEL,
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