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KOGER, Chief Judge

James Edward Bachman, counsd for the debtor, goped's the Order of the Bankruptcy Court
which granted Bachman' s request for atorney feesin areduced amount. For the reasonsthat follow, we
dfim.

! The Honorable John C. Minahan, United States Bankruptcy Judge for the Didtrict of Nebraska



Factud Background
Crag Peterson arigindly hired Bachman to represent him regarding certain sdestax defidencies
that had been assessed againgt him for the period of 1991 to 1997 by the Nebraska Department of
Revenue  Shortly after Peterson retained Bachman to represent him in the matter with the Nebraska
Depatment of Revenue, the Madison County Attorney ariminaly charged Peterson with offensesrdating
to thetax deficiendies. Peterson’s business records were seized by the Nebraska State Patral at thetime
of Peterson’sarrest for the crimind tax charges.

Because Peterson had not timely gpped ed some of the assessments;, they had becomefind under
Nebraskalaw and could only be gppeded after he paid them. Consequently, on July 16, 1997, Bachman
filed a Chapter 13 bankruptcy petition on Peterson’ sbehdf for the express purpose of chdlenging thetax
assessmentshy the NebraskaDepartment of Revenue. InNovember 1997, whilehisbankruptcy caseweas
pending, Peterson pled guilty to one count relaing to hisfalure to pay and file the sdestax returnsand he
was sentenced in the soring of 1998. Due to some dday caused by the State Patrol’ s misplacement of
Peterson’ s business records, the records were not released by the State Patrol until September 1998.

In addition, Bachman was injured in August 1998 and was unable to effectively perform as
Peterson’ s attorney until November 1998. Bachman' s wife wasable, however, to drive Bachmantothe
officeof the Nebraska Department of Revenueduring hisperiod of recovery to ddiver thedebtor’ srecords
50 that the Department could determine whether the assessments which totaled over $125,000 had been
grody overdaed.

In November 1998, the Department convinced Bachman that the assessments againg the debtor
werevdid. Inaddition, the Internd Revenue Sarvicefiled aproof of daimin the debtor’ sbankruptcy case
for priority taxesintheamount of $40,000. Bachmen attempted toinformally negatiatereduced daimswith
both the IRS and the Nebraska Department of Revenue but was unsuccesstul in his negatiaions and the
Nebraska Depatment of Revenueformaly dedlined Bachman' soffer in June 1999, refusng to reducethe
assesaments Meanwhile, because of these problems, the debtor was never ableto propose aconfirmable
plan. After the Nebraska Department refused to reduce the assessments, Bachman determined thet the
debtor would nat be able to fund a Chapter 13 plan and in July 1999, he converted the case to Chapter
1.



In the meantime, Bachmean filed hisfirg request for fees with the Bankruptcy Court in December
1997. Inthat gpplication, heindicated thet he had dreedy been paid $943.75 and requested an additiond
$1,241.96 infeesand expenses. Hefurther requested that the feesbe paid prior to plan confirmation. The
Chapter 13 Trustee opposed the goplication, asserting, among other things, thet the drcumdtances did not
warant payment prior to plan confirmation. The Bankruptcy Court gpproved the fees up to the retainer
and denied the balance without prejudice to the balance of the fees being gpproved & the time of thefind
fee goplication.

InMay 1998, Bachman again filed a Chapter 13 fee gpplication, thistimerequesting totd feesand
expensesin theamount of $3,812.50, lessthe $943.75 retainer, for atotd of $2,899.07, to be paid under
the plan. In this gpplication, Bachman dated he had expended 30.5 hours and that he anticipated
expending an additiond 25 hours on the case due to the tax problems. The Chepter 13 Trugtee filed a
comment onthis gpplication wherein she sated thet the gpplication appeared to request compensation for
actud and necessary sarvices. The Court gpparently did not rule on this gpplication.

In December 1998, Bachman again requested fees, thistime totaing $6,737.50, lesstheretainer.
He again assarted that he would require an additiona 25 hours to complete the case. The Chapter 13
Trudee objected this time, primarily on the ground that if payment were approved prior to plan
corfirmation, Bachman would recaivedl of thefundshedinthe Chapter 13 edatea thetime. TheTrugtee
aso objected on the ground that some of the creditors had not received natice of the fee request.
However, the Chapter 13 Trustee conceded that it had been adifficult case and thet it had been necessary
for Bachman to expend morethan the usud amount of timerequired onaChapter 13 case. After Bachman
corrected the natice problems, the Chapter 13 Trugtee then filed an additiond comment indicating she
bdieved that due to the complexitiesinvolved in the case, the casejudtified dlowance of feesgreater than
the usud feesrequested in Chapter 13 cases. Neverthdess, the Bankruptcy Court denied the fee request
a that time because an amended plan had not been filed as ordered. The Court indicated it would
recondder the fee gpplication upon confirmation.

OnAugust 5, 1999, dfter the case had been converted to Chapter 7, Bachmean filed arequest for
hisfees as an adminidrative expense. Heattached astatement of account to this motion which showed he



hed expended atotd of 66.6 hours a $125.00 per hour for atotd of $8,325.00 in fees After making
catain adjusments to that figure, Bachman' s totd request was $7,419.152

The U.S. Trudeefiled an objection to thisrequest. The U.S. Trustee conceded that the case hed
been more complicated than atypica Chapter 1.3 case, but contended that thetotd amount was excessive
or unressonablein light of the Bankruptcy Appdlate Pand’ srecent decisonininreMcKeeman, 236 B.R.
667 (B.A.P. 8" Cir. 1999).

The Bankruptcy Court conducted ahearing and after taking the matter under advisament, entered
aJournd Entry dlowing reduced feesin theamount of $1,980.00, plusexpensesin theamount of $217.90.
The Court issued spedific findings wherein it found that after congdering each of Bachman's fee
goplications and reviewing the bankruptcy file, the fees requested were excessve. The Court conducted
a lodestar andys's, determining that reasonable compensation for a debtor’s atorney in a Nebraska
consumer Chapter 13 casewastypicdly $110.00 per hour for ten hours, resulting in alodestar amount of
$1,100.00. The Court conduded that athough Bachman asserted that the case was unique in that it
involved primarily debt for taxes, Bachman had not identified any subdtantid tax rlaed legd services
provided totheegtate. The Court found thet thefee gpplicationsdid not indicate theat the casewasanything
more than aroutine Chepter 13 casewith few complexities. The Court further noted thet there were only
sevenareditors and there had been no disputeswith any of them, other than with thetwo taxing authorities,
and that those disputesinvalved only minimd litigation and resulted in the olgjectionsto those daims ather
being withdrawn or overruled. Moreover, the Court Spedificaly found that dthough some extratime hed
been expended by counsd in drafting the plans and dedling with the taxing authorities, there was no
indication thet the case hed involved any novd or difficult legd questions. According to the Bankruptcy
Court, “Inreviewing Mr. Bachman' sfee gpplications, the services provided for in the gpplications are not
unnecessary or duplicative in themsdves for a Chapter 13 case, but the time expended for those sarvices
isexcessve”

2 Bachmaenfiled an Amended Reguest for An Administrative Expense Advanceinwhich Bachmen
indicated that the origind request had contained an error and overdated theamount dueby $112.50. As
aresult, Bachman's request for payment of feestotaed $7,306.65.
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In addition, the Court aso found thet the fee gpplication itsdf was not detailed as to the services
that wereprovided, noting thet entriesfor multiple sarvicesweregrouped and that excessvetimewashilled
for individud tasks giving spedific examples of such indances. The Court dso conduded that the over
twedve hours of trave time hilled to the dient & the normad hourly rate of $125.00 was excessve. The
Court further found that some of the claimed services had provided no benefit to the estate under §
330(a)(4)(B). AHndly, after noting that the typica Chapter 13 case would require ten hours, the Court
conduded thet the reasonable amount of time expended in this case was eighteen hours a $110.00 per
hour for alodestar amount of $1,980.00.

Bachmenfiled amoation for new trid or to amend or dter the judgment and accordingly, the Court
conducted a second hearing.  Bachman submitted an afidavit explaining the time he had spent on the
debtor’s case, aswel asamore detaled hilling statement, and he presented ord argument regarding his
requested fees a the second hearing.

The Bankruptcy Court entered a second Journd Entry wherein the Court noted that despite the
fact thet dll of the*new” evidence Bachmean had submitted & the second hearing had been available a the
firgt hearing, the Court would consder it anyway. The Court found that contrary to one of thefindingsin
the firg Journd Entry, thiswas a Chapter 13 business case rather than an individua consumer case The
Court awarded Bachman an additiond six hours a $110.00, for atota of $660.00, which the Court
conduded was a reasonable lodestar cdculation for the services Bachmean had performed in obtaining a
new sdestax license for the debotor’ sbusiness. The Court conduded thet this additiona amount properly
and reasonably compensated Bachman in light of the fact thet this was abusiness case and that he had to
obtain anew sdlestax licensa. Bachman gppedsthis Order.

Discusson
The Bankruptcy Appdlate Pand of this Circuit recently issued an opinion involving nearly identicd
issuesand parties. See In re McKeaman, 236 B.R. 667 (B.A.P. 8" Cir. 1999).3 Herg Bachmenis in
effect, rehashing thevery sameargumentsthat hearguedinMcKeeman Not only dowethink thedecison
in McKeeman was correct under the Code and gpplicable Eighth Circuit precedent, we are bound by our

3 Inre McKeemaninvolved the same attorney, Bachman, and the same bankruptcy judge asthis
caedoes It dsoinvolved aChapter 13 case which hed atax problem.
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previous decisonsin any event. See Ndson v. Mickelson (In re Pfleghear), 215 B.R. 394, 396 (B.A.P.
8" Cir. 1997).

In McKeemanwe sad:

The Bankruptcy Appdlae Pand of this Circuit has twice previoudy addressed gppeds
fromdenid of atorneys feesand haswedl|l Sated the gpplicable sandard of review, aswdl
as, theandys srequired from abankruptcy court when considering professiond feesunder
11 U.S.C. 8 330. SeeNdsonv. Mickdson (In re Pflegheer), 215 B.R. 394 (8th Cir. BAP
1997); Chamberlainv. Kula(InreKula), 213 B.R. 729 (8th Cir. BAP 1997). On apped,
we review the bankruptcy court's findings of fact, whether based upon ord or
documentary evidence, for dear aror, and its legd condusions are reviewed de novo.
Fed.R.Bankr.P. 8013; Frd Natl Bank of Olathe v. Pontow, 111 F.3d 604, 609 (8th
Cir.1997). Dedisons regarding an avard of fees are subject to the abuse of discretion
gandard. Grunewaldt v. Mutud Life Ins Co. (In re Coones Ranch, Inc.), 7 F.3d 740,
744 (8th Cir.1993). Anabuseof discretion occursinthiscontext "if the bankruptcy judge
fals to goply the proper legd sandard, fails to follow proper procedures in making the
determination, or bases an award upon findings of fect thet are dearly erroneous™ Agae
Holdings, Inc. v. CaresotaMill L.P. (In re Ceresota Mill L.P.), 211 B.R. 315, 317 (8th
Cir. BAP1997). Tobedealy erroneous, after reviewing therecord, we must beleft with
the definite and firmimpresson that amistake hasbeen committed. InreWaugh, 95 F.3d
706, 711 (8th Cir.1996). Findly, our review is limited in deference to the bankruptcy
judgesfamiliarity withthework performed by theprofessond. InreGrady, 618 F.2d 19,
20 (8th Cir.1980). See Kula, at 735.

Inre McKeaman, 236 B.R. a 670.

Saction 330 governs the dlowance of atorneys fees and permits the court, onitsown motion or
on the mation of atrustee or other party in interest, to avard compensation that is less than the amount
requested. Id. We have condgetly hdd tha the lodestar method, cdculated by multiplying the
reasonable hourly rate by the reasonable number of hours required to represent the debtor inthe case, is
the appropriate goproach for determining reasonable compensation under 8 330. 1d. at 671; Pfleghear,
215 B.R. a 396; Chambalan, 213 B.R. & 736. To determine the reasonable rates and hours, 8
330(a)(3)(A) directs courtsto congder factorsinduding:

—thetime soar;

—the rates charged,

—the necessity of the services for adminigtration of the case:



— the ressonableness of the amount of time spent in light of the complexity, importance and neture

of the problem, issue or task addressed; and

—the reasonableness of the requested compensation compared to the cusomary  compensation

charged by comparably skilled practitionersin non-bankruptcy cases.
McKeeman, 236 B.R. & 671. We have hdd that courts may dso apply the Smilar criteria st forth in
Johnsonv. GeorgiaHighway Express, Inc., 488 F.2d 714 (5" Cir. 1974), to determinethereasonableness
of atorneys fees 1d.; Chambealain, 213 B.R. a 738. Findly, 8 330(a)(4)(B) providesthat in aChapter
13 cazinwhichthedebtor isanindividud, “the court may award reesonable compensationtothedebtor' s
atorney for representing the interests of the debtor in connection with the bankruptcy case based on a
condderaion of the benefit and necessity of such sarvicesto the debtor and the other factors st forth in

thissection.” Pfleghear, 215 B.R. a 396.

The Bankruptcy Court in this case conducted a thorough andysis under these tests and plainly
goplied the correct legd sandard. Thus, the question before us is whether the Court dearly erred in its
factud findings under thisandyds

The evidence presented & thefirgt hearing condsted of Bachman'shilling satement which he had
submitted with the Application; Bachman's own afidavit wherein he outlined his background and
experience, hisoverhead cods, the drcumstances surrounding thetax problemsand hisinjury, and hisown
knowledge that bankruptcy atorneys in Nebraska with his experience who represent creditors charge
between $150.00 and $175.00 per hour; and the dfidavit of James G. Egley, a Nebraska atorney who
hed referred the debtor to Bachmanregarding histax problems, which sated, among other things, thet his
firm routindy chargesthar dientsfor dl trave time. At the second hearing, Bachman submitted another
dfidavit explaning some of his charges about which the Bankruptcy Court had expressed some concern
in thefirg Journd Entry; amore detailed hilling Satement; and an afidavit by atorney Josgph M. Sith,
the County Attorney for Madison County, pertaining to the tax evason and sdestax permit problems.



Bachman argued a the hearings that because of the tax complications, the case necessitated a
sgnificant number of hours over what the typica Chapter 13 caserequires. He contendsthat the Trustee
offered no evidence to the contrary and that it was error for the Bankruptcy Court to gpply its own
independent judgment to conclude thet both the hourly rate and the number of hours daimed were
unreasonable, assarting thet if decisons regarding the reasonable rates and number of hoursareleft tothe
absolute discretion of the court, “by its very nature you have an arbitrarily imposed fee”

As we have sad, we addressed these very same algumentsin McKeeman We expressly hdd
theranthat the Bankruptcy Court did not arbitrarily imposeaflat feewhenit reduced the requested number
of hours based on the nature of the case and reduced Bachman's hourly rate from the $125.00 he
requested to the $110.00 dlowed. Reather, we held that the Court in thet case considered the reasonable
rates and hours charged in Chepter 13 casesin its didtrict and then gpplied those rates to that particular
case. Id. a 671-72. We hdd tha “[w]hen a bankruptcy court determines thet a case presents routine
Chapter 13 matters, the court may review the fees requested in light of fees typicaly charged, and may
reduce the requested feesaccordingly.” 1d. a 672. Wecondluded in McK eemanthat it was not error for
the court to reduce the hourly rate and the number of hours based on its determination of what was
reesonablein light of the nature of the bankruptcy case. 1d.

Thisis precisdy what the Bankruptcy Court did in this case. The Court darted with a lodestar
caculationbased on thetypica routine Chapter 13 caseinthat digtrict. The Court conduded thet the case
was, infatt, afarly routine Chepter 13 case with few complexities. The Court explained this finding by
commenting on the nature of thetax issuesaswdl asthefact that therewere only afew creditorsand that
therewereno disputeswith any creditorsother than thetaxing authorities. Moreover, the Court specificaly
noted thet the tax issues did not resuilt in any sort of protracted litigetion and indicated thet the negotiations
withthose authorities should not have required the Sgnificant number of hours Bachman daimed they did.
Findly, the Court found that these efforts resulted in no benfit to the debtor under § 330(a)(4)(B), other
than to cause delay in payment. Neverthdess, the Court then made two upward adjustments to the



|odestar cdculaionfor routine Chapter 13 casesby dlowing an additiona number of hourswhichthe Court
determined were necessary to ded with the tax issues and plan confirmation problems and dso to
compensate Bachman for the services required in obtaining the sdes tax license, pedificaly recognizing
inits second Journd Entry that this was a busness case rather than a consumer case

Bachman takes srong issue with the Bankruptcy Court’s finding that the case was a routine
Chapter 13 case with few complexities and, as he did in the McKeeman case, Bachman  contests the
Bankruptcy Court’s finding thet he should not be compensated a his full hourly rete for trave time.
However, we bdieve the Court supported its condusons with spedific findings pertaining to the nature of
the case and we find no dear error in the Court’s findings. “If the bankruptcy court’s account of the
evidence is plaugble in light of the entire record viewed, it must be uphdd even though we may have
weighed the evidence differently had we beengtting asthetrier of fact.” Forbesv. Forbes(In re Forbes),
215 B.R. 183, 187 (B.A.P. 8" Cir. 1997) (dting Anderson, 470 U.S. a 573-74, 105 SCt. a 1511).
Furthermore, despite Bachman' sassartion thet the Bankruptcy Court should not imposeitsown judgment
regarding what conditutes a reasonable fee in a given case, severd courts have hdd that “[jJudges are

judtifiedin rdying upon their own knowledge of cusomary ratesand experience concerning reesonebleand
proper fees, without the need for independent evidence” Inre Pothoven, 84 B.R. 579, 583 (Bankr. SD.
lowa 1988); seedsn InreU.S. Galf Corp., 639 F.2d 1197, 1206 (5" Cir. 1981) (trid courtsareexperts
as to the reasonableness of attorneys fees); Brown v. Culpepper, 561 F.2d 1177, 1177-78 (5" Cir.

1977) (same). Asareault, we find no dear eror in the Bankruptcy Court's condusions regarding the
reasonable hourly rate and number of hours required in this case.  Furthermore, as we found in
McKeeman, the decison to deny Bachman's request for hisfull hourly rate for travd time waswithin the
Bankruptcy Court's discretion and we find no abuse of that discretion. |d. at 672-73.*

4 Since we expresdy addressad Bachman's other legd and policy arguments regarding the
compensahility of travel timeinM cK eeman, repeeting thet discussion herewill serveno beneficid purpose



Fndly, Bachman assarts that his due process rights were violated because nather the Trusteg s
objection nor the Bankruptcy Court informed him prior to the firgt hearing asto spedific abjectionsto his
fee gpplication. He assartsthat dthough he became aware of the Court’ s pecific objectionsfollowing the
Court' sfirg Journd Entry, it wasinherently unfair to require him to repond to those objections after the
Court hed dreedy madeits decison.

Soedificdly, the Trustee s objection to the Application ated, “While the United States Trudee
acknowledges that many of the services performed by the gpplicant may have been necessary for the
adminidration of this case a the time they were performed, it gppears thet the totd amount of feesis
excessve or unreasonable [pursuant to the BAP sopinionin McKeeman].” The Trustee dso suggested
that athough the case was more complicated than a typica Chapter 13 case, the dlowance of an
adminidraive expense in the requested amount would subgtantidly reduce or dimingte the digribution of
any fundsto creditors. The Trustee requested a hearing for the Court to review the lodester factors and
mekeadetermingtion of dlowablefess. The Court’ snatice of hearing on the objection noted no particular
objections or concerns with the fee gpplication.

Bachmenrdiesprimarily on In re Busy Beaver Bldg. Centers, Inc., 19 F.3d 833 (3 Cir. 1994),
for the propodtion that he did not recaive due process on his fee goplication. In Busy Beaver, the
Bankruptcy Court, sua sponte and without notice or hearing, disallowed fees requested for the firm's
pargorofessonds savices. In reverang the Bankruptcy Court’s decison, the Third Circuit held:

[1]f the court does disdlow fees of a*good-fath goplicant,” the Code, see 88 329(b),
330(a); see ds0 Rule 2017(b) -- and perhaps even the dictates of due process, see U.S.
CONST., amend. V -- mandates that the court alow the fee gpplicant an opportunity,
should it be requested, to present evidence or argument that the fee gpplication medtsthe
prerequistes for compensation; canons of farmess militate agang forfeiture of the
requested feesamply becausethe court’ saudit of thegoplication uncoverssomeambiguity
or objection. By good-faith applicant we mean to refer to afee goplicant who reasonably
and in good faith atempts to comply with the gpplicable rules governing the formet and
substance of fee gpplications,
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To make the hearing meaningful, the court should firgt gpprise the goplicant of the
paticular questionsand objectionsit harbors arolewhich the adversary inadatutory fee
case would typicdly play. . . . Contrary to atypicd adversarid proceeding, when the
bankruptcy court dothed initsadminigrativerobefulfillsitsduty to review afeegpplication
without the gpplicant being present the gpplicant cannot possibly know what evidence or
legdl theories the court is contemplating whenit decides to disdlow certain fees. Unless
the gpplicant is aforded an opportunity to rebut or contest the court’s condusions, the
gpplicant would unfairly and undesirably be deprived of the chance to respond to and
assuage the court’ squestions and concerns. Besides, the bankruptcy bar might well react
to a regime offering the gpplicant no chance to respond to the court's concerns by
goending an inordinate amount of time preparing overly detaled fee gpplications, which
time might be hillable to the edate, in an effort to anticipate dl the idiosyncracies and
incondsendies of review the divers bankruptcy judges might exhibit.

Id. a 846-47 (citations and footnotes omitted). \We agree with theBusy Beaver Court that fee goplicants
are entitled to ameaningful hearing regarding the reasonableness of their requested fees See Pfleghedr,
215 B.R. a 397; Chambalan, 213 B.R. a 742-43. However, we bdieve Bachman was afforded a
meaningful hearing inthiscase. Contrary to the Stuation in Busy Beaver, Bachmen was afforded two full
evidentiary hearings and ord argument following an objection made by the Trudee

In addition, as the Trugtee assarts, Bachman is an experienced bankruptcy practitioner in the
Didrict of Nebraska and following the Bankruptcy Court’ sdetalled decisoninInreMaewicki, 142 B.R.
353 (Bankr. D. Neb. 1992), and the decisonsin McKeeman, Bachman's assartion that he could not
anticipate the Bankruptcy Court's concerns with his fee gpplication is somewhat sourious.

Moreover, even assuming Bachman did not have adeguate natice of the Court’s concarns
pertaning to thefee gpplication prior to thefirgt Journd Entry disallowing someof thefees he cartainly had
notice after it was entered and wergect Bachman' sargument that he was denied due process because he
was required to change the Court's mind &fter the fact.  The record dearly indicates thet the Court
permitted Bachman Sgnificant leaway to present any new evidence a the second hearing, despite the fact
that the evidence had been avallable a the time of thefirg hearing. The record dso dearly showsthet the
Court conddered the additiond evidence and in fact did change part of its decison following the second
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hearing; it gpecificaly held that it had erroneoudy found theat the case had been aconsumer caserather than
abusness case and awvarded additiond feesaccordingly. Asaresult, wefind thet Bachmean recaived due

processin thiscase

Conduson
In sum, we conclude that the Bankruptcy Court's decison was within the permissible range of
choiceand wasnat influenced by any migakeof lav. See Kernv. TXO Production Corp., 738 F.2d 967,
970 (8" Cir. 1984). In other words, we cannat say thet we are eft with a“ definite and firm impresson
thet amigtake hasbeen committed” by the Bankruptcy Court inthiscase, Chamberlain, 213 B.R. at 735;
InreWaugh, 95 F.3d 706, 711 (8" Cir. 1996), and as aresult, the Bankruptcy Court’saward of feesdid
not conditute an abuse of discretion. The judgment, therefore, is affirmed.

A true copy.

Attest:

CLERK, U.S BANKRUPTCY APPELLATE PANEL,
EIGHTH CIRCUIT
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