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RICHARD S. ARNOLD, Circuit Judge.

Williston Basin Interstate Pipeline Company petitions for review of six
administrative orders issued by the Federal Energy Regulatory Commission. All six
orders interpret a contract between Williston Basin and the Northern States Power
Company. We hold that the Federal Energy Regulatory Commission correctly



interpreted the contract, and therefore affirm the first four orders. We hold that we do
not have jurisdiction to review the final two orders, but this holding has no practical
significance, since we are deciding the underlying substantive question, the meaning
of the contract.

Williston Basin Interstate Pipeline Company isan interstate natural gas pipeline
company that operates in Montana, North Dakota, South Dakota, and Wyoming.
Northern States Power Company supplies residential and commercia customers in
North Dakotaand Minnesotawith natural gas. I1n 1991, Northern States and Williston
entered into negotiationsfor Williston to build a50-mileaddition to Williston's pipeline
system that would allow it to transport natural gas for Northern States.

Pursuant to Section 7(c) of the Natural Gas Act, 15 U.S.C. §717f(c), Williston
filed an application with the Federal Energy Regulatory Commission, requesting a
certificate of public convenience and necessity to construct the pipeline and transport
the natural gas. Aspart of the application, Williston included a proposed new tariff to
cover this service. Williston generally uses what is referred to as the "FT-1" rate
schedule. The proposed tariff for the Williston-Northern States deal was called Rate
Schedule X-13. The Commissionissued acertificate authorizing Williston to construct
and operate the pipeline and related facilities to transport gas for Northern States.
However, the Commission directed that some changesbe madeto Rate Schedule X-13.
The Commission required Williston to recover the costs of the new service through an
"incremental rate."!

'Additionally, the Commission set theinitial rate, contained in Rate Schedule X -
13, at $19.5778 per 1,000 cubic feet of gas.
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In response to the Commission's directive to use an incremental rate, Williston
and Northern States submitted a Service Agreement. Article V of this Service
Agreement requiresWillistonto recalcul ate ("restate") the X-13rateon March 1, 1995,
and to continue its recalculations every two years until the X-13 rate equals or falls
below Williston's generally available FT-1 rate. The agreement states that these rate
restatements are "pursuant to Section 4 of the Natural Gas Act." When the X-13 rate
equals or falls below the FT-1 rate, Northern States will pay arate equal to the FT-1
rate, and the X-13 rate will no longer be restated. Exhibit A and Schedule A of the
Service Agreement also provide that in calculating and restating the X-13 rate,
Williston will use two cost components — the return-on-equity and depreciation rates
—that it usesin calculating its FT-1 Rate Schedule. The contract states that in using
these FT-1 cost components, Williston will use Rate Schedule FT-1 "as such may be
in effect from time to time."

A brief discussion of the Commission's role under the Natural Gas Act will be
useful in explaining Williston's and Northern States problems under this contract.
Under Section 4 of the Natural Gas Act, 15 U.S.C. 8717c, if a pipeline such as
Williston proposes to change its existing rates, the pipeline has the burden of
demonstrating to the Commission that its proposed change is just and reasonable. |If
the pipeline proposes arate increase, the Commission can alow the pipelineto put its
new rate into effect (making it the "effective” rate), but subject to investigation and
refund. Thismeansthat if the Commission ultimately determinesthat the proposed rate
was not just and reasonable, the Commission can order the pipeline to refund the
difference between the "effective” rate and the rate the Commission ultimately decides
Isjust and reasonable. In contrast, under Section 5 of the Natural Gas Act, 15 US.C.
8717d, if the Commission decides to review a pipeline's rates that are aready
unconditionaly in place, it has power to grant only prospective relief.

On March 1, 1995, pursuant to the contract, Williston restated its X-13 rate for
the first time. The FT-1 rate used to calculate this restatement (Docket No. 92-163)
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was onethat had been effective, subject to investigation and refund, since November 1,
1992. The Commission took note of thefact that the return-on-equity and depreciation
rates underlying the restated X-13 rate were tied to those underlying the FT-1 rate,
whichwasitself subject torefund. Therefore, the Commission madethe X-13ratealso
subject to refund pending the outcome of the ongoing rate case in the FT-1 docket.
This is the first order that Northern States is challenging here.  Williston sought
rehearing of this order, arguing that because the restated X-13 rate was lower than the
initial X-13 rate, the Commission lacked authority to make the restated rate subject to
refund. The Commission denied the request for rehearing, reasoning that because the
X-13 rate was not yet fina, it was not yet certain that the restated X-13 rate would
actually be adecrease. The Commission'sdenial of rehearing isthe second order that
Williston is challenging here.

Shortly thereafter, the Commission finished its investigation of the FT-1 rate
(Docket No. 92-163) that had been used in calculating Williston's first restatement.
The Commission issued orders that, inter alia, lowered the return-on-equity and
depreciationratesfor thisFT-1rate. Theseordersrequired Willistontolower thisFT-1
rateretroactively for itseffective period, whichwasNovember 1, 1992 through August
1, 1995.2 The Commission then directed Williston to recalculate its first restatement
of the X-13 rate to reflect the lower return-on-equity and depreciation rates of the
underlying FT-1, and to refund the overcharges. The Commission also ordered

This action did not yet finalize the FT-1 rate in Docket No. 92-163. Williston
challenged this decision in the D.C. Circuit. That Court remanded the order back to
the Commission for further consideration of the return-on-equity rate imposed on
Williston. Williston Basin Interstate Pipelinev. FERC, 165 F.3d 54, 62-63 (D.C. Cir.
1999). Recently Williston Basin entered into a settlement agreement involving the
return-on-equity rate, and this settlement agreement was approved by the Commission.
Assuch, the cost components of the FT-1 rate involved in calculating Williston's 1995
X-13 restatement are now final. The motion of Northern Statesto file a supplemental
appendix containing the settlement agreement is granted.
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Williston to follow a similar procedure in its subsequent biennia filings. Thisisthe
third order Williston challenges here. Williston sought rehearing of this order, and the
Commission's denia of rehearing is the fourth order that Williston now challenges.

This process repeated itself in 1997, when Williston made its second biennial
restatement of the X-13 rate. Williston used the FT-1 rate that had become effective
onAugust 1, 1995 (Docket No. 95-364) to cal cul ate this second X -13 restatement rate.
The result of Williston's second X-13 restated rate was an overall rate reduction.
However, the FT-1 rate that Williston used was itself subject to refund and
investigation. Accordingly, the Commission accepted the proposed X-13 rate subject
torefund, pendingitsfinal determinationregarding the FT-1 ratein Docket No. 95-364.
Thisisthe fifth order that Williston is challenging before our Court. Williston sought
rehearing, again arguing that the Commission lacked authority to make arate decrease
subject to arefund. The Commission's denial of thisrequest for rehearing is the sixth
order that Williston now challenges.

Beforewereach themerits, wemust addresssomejurisdictional issues. Initially,
the Commission argued that this Court did not havejurisdiction to review any of the six
orders, because they were not yet fina. The Commission's investigations of both
underlying FT-1 rates were still pending. It was not yet certain that Williston would
actually beforced to pay any refund. Inlight of the settlement agreement with respect
to the FT-1 ratein Docket No. 92-163,2 all parties now agree that we have jurisdiction

3This settlement agreement lowers the return-on-equity rate for the FT-1 ratein
Docket No. 92-163. Accordingly, the final X-13 rate for Williston's first restatement
will be lower than the initial effective rate, and Williston will have to pay arefund to
Northern States.
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toreview thefirst four challenged orders. Theseordersarefina agency action, and are
ripe for review before our Court.

However, the underlying FT-1 rate for Williston's second restatement of the X-
13 rateis still undetermined pending the result of the Commission'sinvestigation. We
agree with the Commission that we do not have jurisdiction to review the orders that
concern the second restated rate. Itisnot clear what, if any, refund Williston will be
required to pay with regard to the second restatement of the X-13 rate. These orders
are not yet the "final administrative action." See United States v. Gary, 963 F.2d
180,185 (8th Cir. 1992).*

We now turn to the four orders over which we have jurisdiction. Although the
facts of this case seem complicated, the lega issue is a straightforward contract
guestion. Did the Commission correctly interpret the contract between Williston and
Northern States to require that Williston use the "final" FT-1 cost components in its
biennial restatement, as opposed to the "effective’ rate at the time of a restatement?

As an initial matter, the parties disagree over what standard of review should
apply. Williston argues that the Commission's decision is not based on an
interpretation of a statute, or of regulations or guidelines promulgated by the agency,
but only on its reading of a contract. Therefore, it says the Chevron doctrine, see
Chevron U.S.A. Inc. v. Natural Resources Defense Council, 467 U.S. 837, 842-44
(1984), does not apply, and we should not defer to the Commission's decision. See

“In holding that we do not have jurisdiction, we agree with the reasoning of the
D.C. Circuit, which aso dismissed Williston's petition for review of these two orders.
See Williston Basin Interstate Pipeline Co. v. FERC, 1997 WL 811724, No. 97-1504
(D.C. Cir. Dec. 12, 1997).
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AMISUB v. Shalda, 12 F.3d 840, 843-4 (8th Cir. 1994). Inresponse, the Commission
argues that we should review its decisions under the "arbitrary and capricious’
standard, and defer to the Commission's interpretation as long as it is rational. See
Minnesota Power & Light Co. v. FERC, 852 F.2d 1070, 1072 (8th Cir. 1988). Wedo
not have to resolve this dispute, because even under the more stringent standard
proposed by Williston, we hold that the Commission correctly interpreted the contract.

Schedule A of the agreement expressly sets forth aformulafor calculating the
rate to be included in each biennial rate restatement. The agreement provides that
Williston will calculate the X-13 rate using the depreciation and return-on-equity rates
underlying its FT-1 rate "as such may be in effect from timeto time." Thislanguage
Isambiguous, becausetwo different FT-1 ratescould be"in effect” for any givenperiod
of time. There could be one FT-1 rate which is in effect, subject to refund, on the
computation date. Y et when the Commission concludes its investigation, it could set
adifferent FT-1 rate, whichisretroactive so asto be effective back to the computation
date. That isexactly what happened in thisinstance. The phrase "as such may bein
effect from time to time" does not direct which of those two rates should be used.

Theinitia "incrementa” rate set forth in the contract was expressed in an actual
dollar amount. In contrast, the future rate restatements are expressed in aformulathat
requireschangeinthefuturein accordancewith changesto certain component e ements
of the FT-1 rate. However, the FT-1 rate itself can be, and in fact was, subject to
refund. If the X-13 rate incorporates by reference the FT-1 rate, logicaly it also
incorporates the refund process to which the FT-1 rateis subject. If future FT-1 rates
are subject to refund, than so are the X-13 rates that are based on those FT-1 rates.
Thefina rate, after the refund determination is made, isthe "just and reasonable" rate.
To interpret the contract otherwise would be to allow Williston to charge Northern
States whatever rate had been proposed, regardless of its justness or reasonableness.



The rest of the contract is consistent with thisinterpretation. In addressing the
situation when the X-13 rate no longer exceeds the FT-1 rate, the contract states that
the X-13 rate is to be equal to the FT-1 rate "as such may be in effect from time to
time." The Commission interpreted this phrase to mean that when the X-13 and FT-1
ratesare equal, that any retroactive changesto the FT-1 ratewould also affect the X-13
rate, because at that point the X-13 rate has essentially become the FT-1 rate. If this
Is so, and we agree that it is, it is consistent to interpret the same phrase to have a
similar meaning in the disputed portion of the contract. We also believe this
interpretation is more consistent with the parties' intentions. In another part of the
contract, the parties made the initial X-13 rate subject to the final FT-1 rate. It is
reasonable to infer that Williston and Northern States intended a similar outcome for
subsequent restatements. Moreover, Exhibit A to Rate Schedule X-13 expressly
provides for retroactive increases in the restated X-13 rate. It is unlikely that the
parties could have intended anything as one-sided as to provide for retroactive
increases in the X-13 rate without providing for a corresponding measure for
retroactive rate decreases.

Williston argues that this interpretation of the contract allows the Commission
to order arefund for arate decrease, which would exceed its powers under Section 4
of the Natural Gas Act. We do not believe that thisis the case. Under Section 16 of
theNatural GasAct, 15U.S.C. 87170, the Commission hasthe authority to enforcethe
terms of apipeline'srate schedule. Thisincludesthe power to order refundsto enforce
the terms of Commission-approved tariffs and contracts. See Consolidated Gas
Transmission Corp. v. FERC, 771 F.2d 1536, 1550-51 (D.C. Cir. 1985). That is
exactly what the Commission did here.

V.

Therefore, for the reasons stated above, asto the first four ordersthat Williston
is appealing, we hold that the Commission properly interpreted the contract between
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Williston and Northern States. The FT-1 rate that should be used when calculating the
1995 X-13 restatement should be the final FT-1 rate, not the FT-1 rate that was in
effect subject to investigation and refund when Williston made its restatement. We
dismissthat portion of the appeal dealing with the last two orders, relating to the 1997
X-13 restatement, as we do not have jurisdiction over those orders.

BEAM, Circuit Judge, dissenting.

| agree with the court's opinion except itsanalysis of the applicable depreciation
and rate of return calculationsto be applied. Inmy view, therates"in effect fromtime
to time," are those being used at the time the biennia rate restatement is initially
calculated. Accordingly, | would reversethe Commissioninthefour ordersover which
the court has jurisdiction.
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